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CASES 
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AfiODEiy  AW)  DfiTEAsHMEI)  ~"^ 


i«  tMk 


Court  of  KING'S   BENCH, 

Trinity  Term, 

In  the  nfty-fourth  Year  of  the  Reign  of  GEORas  III. 


Bennet  and  Wife  og-om^/ Watson  and  Another*  sauri^, 

Jum  xith. 

'T'RESPASS  for  assault  and  imprisonment  of  the  a  justice  of  the 
-*'    wife.      Hea,  Not  guilty.      At  the  trial  before  S^t^feme^o. 
Thomson  C.  B.  at  the  last  assises  for  KetU,  the  case  ^i^le^iar^t"- 
«Wta  this:  the  defendant  WaUon  was  a  magistrate  re-  ^hiJ'w^f* 
dAng  at  WooMrich^  and  Vtmkall  (the  other  defendant,)  *o'jr  *»^^og:ht 
a  constable  ofthat  place.    On  the  ist  otjatmary  1813  who  refuKsto 

»       •      .    »  111  .  •  f  appear  at  the 

a  petaoH  having  been  apprehended  on  suspicion  of  sessions  to  gWe 
fiionyy  and  carried  biefbre  Watson^  the  plaintiff's  wife  finVsa^ties  for 
#&  eiUimihed  as  a  witneste  against  the  prisoner,  and  fc«^  •PP^"*"*^ 
alter  her  examination,  was  desired  by  Watson  to  procure  . 
lit!r  hnsbaAd's  recognizance  for  h^  appearance  at  the 
i>«fit  quarter  setifions^  t6  wbidi  she  safid  thht  she  ebuld 
out  proetireit  thatday,  but  the  next  day  her  husband  or 
Vol.  UL  B  aoin»^ 


CASES  IN  TRINITY    TERM 

1814.        somebody  else   should  enter  into  the  recognizance^ 
^  Upon  this  promise^  she  was  su£Pered  to  depart,  but  not 

^dwtf  keeping  her  word,  on  the  1 3th  of  January  following  was 
sent  for  by  Watson^  who  again  requested  her  to  procure 
her  husband  or  some  other  person  to  be  surety  for  her 
appearance  to  give  evidence  at  Maidstowy  where  the 
sessions  were  to  be  holden ;  to  which  she  answered  that 
shewndd  not  gOj  and  nobody  should  make  her.  Hie. 
matter  was  then' explained  to  her  fiilly ;  .and  an  hour  or 
more  was  employed  in  endeavouring  to  persuade  her ; 
but  she  continuing  to  refuse,  was  at  last  told  that  a 
warrant  would  be  signed  if  she  refiised;  and  on  her 
still  refusing  the  warrant  was  signed.  She  was  not, 
however,  taken  into  custody  that  night;  but  by  leave 
of  the  magistrate  slept  in  her  own  house,  and  on  the 
next  day  was  conveyed  by  Newhall  inside  the  coach  to 
Maidstone^  where  (on  the  15th)  she  gave  evidence^  and 
the  prisoner  was  convicted;  and  without  her  evidence 
he  could  not  have  been  convicted.  The  warrant  was 
directed  to  the  constable  of  Woolwich^  to  convey  and 
deliver  into  the  custody  of  the  keeper  of  the  gaol  at 
Maidstone^  and  to  the  keeper  to  receive  into  his  cus- 
tody the  plaintiff's  wife,  she  having  subscribed  her 
deposition  in  a  case  of  felony,  &c.  and  being  a  most 
material  and  necessaiy  witness,  on  behalf  of  the  kii^ 
touching  the  said  felony,  and  refusing  to  appear  at  the 
next  general  quarter  sessions  of  the  peace  to  give  such 
evidence  as  she  ought  to  giy^  and  refusing  to  .find* 
due  sureties  for  such  her  appearance  in  contempt  of, 
the  laws  and  against  the  peaces  &c.  and  her  safely  keep  ^ 
until  delivered  by  due  course  of  law*  Tlie  plaintift 
having  fiuled  in  proving  notice  to  the  defendant  Watton^ 

pursuant 


iN  THE   FiFTY-FOUftTH  YeAH   OF  GEORGE  III. 

punaant  to  the  statute  (a),  he  was  acquitted ;  but  proof        ]8i4. 
having  been  given  against  NenSiall  of  a  demand  made  " 

of  a  copy  of  the  warrant,  and  that  he  had  not  com-         against 
plied  with  it,  the  learned  Judge  allowed  a  verdict  for 
xs.  diunages  to  be  found  against  him,  giving  liberty  to 
jnove  to  enter  the  verdict  for  him,  if  the  Court  should 
be  of  opinion  the  action  was  not  maintainable.  ^ 

A  rule  nisi  was  accordingly  obtained  in  the  last 
term,  and  2  Hamk.  P.  C  &.  2.  c.  8.  s.  58.  and  c.  16.  5.  2. 
was  cited  to  shew  that  justices  may  commit  those  who 
refuse  to  be  bound,  if  it  appear  that  they  can  give 
material  evidence. 


Cunvood  shewed  cause,  and  observed  that  the  posi- 
don  laid  down  in  2  Hawk.  c.  8.  s.  58.  was  only  given 
as  an  opinion  and  not  as  decided  law,  and  the  writer 
prefaces  it  with  *<  it  is  said ;"  and  that,  as  well  as  several 
positions  of  the  same  sort  in  other  text  vrriters,  may 
all  be  traced  to  the  single  authority  of  2  Hale  P.  C  282. 
It  is  there  said  <<  that  the  justices  who  take  the  informa- 
tion of  witnesses,  may,  before  the  trial,  bind  over  the 
witnesses  to  appear  at  the  sessions,  and  in  case  of  their 
refusal  either  to  come  or  to  be  bound  over,  may  com- 
mit them  for  thar  contempt  in  such  refusal,  and  this  is 
virtually  included  within  their  commission  and  by  ne- 
cessary consequence  upon  stat.  i  9l2P.SfM.  c.  13.^ 
But  how,  it  may  be  asked,  is  it  virtually  included  m 
their  commission,  since  at  common  law  the  power  of 
imprisonment  can  only  be  ^cercised  by  a  court  of  re- 
cord (&) ;  but  a  justice  taking  examinations  on  a  charge 
of  fdoBy  is  not  a  court  of  record.    As  little  is  it  a 

{a)  Z4  G.  a.  ff.  44*  ih  ^c  Salk.  2Q0,    X  %  Mod.  388. 
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1814.  accessary  consequence  upon  stat  i  &2P*4rM^ e.  13.; 
"""•"  for  the  statute  only  gives  the  justices  authority  to  bind 
sgaitut  by  recognizance  to  appear  at  the  next  general  gaol 
delivery;  and  therefore  to  hold  that  they  may  by  con-* 
sequence  commit)  would  be  to  hold  that  a  greater 
power  is  a  consequence  of  a  lesser.  But  admitting  the 
doctrine  of  Lord  i/aJtf  to  be  correct,  still  the  magistrate 
here  has  exceeded  his  authority,  because  the  plaintiff's 
wife  being  under  an  incapacity,  as  a  married  woman, 
to  bbd  herself  by  recognizance,  which  is  the  only 
surety  which  the  statute  speaks  of,  the  magistrate  could 
not  lawfully  commit  her  for  refusing  to  do  what  she 
was  wholly,  incompetent  to  do,  or  if  she  had  done^  by 
going  through  the  form  of  entering  into  a  recognizance, 
would  have  been  nugatory,  but  he  ought  to  have  com- 
mitted only  for  refusing  to  appear. 

Gum^  and  BaUand^  contra,  relied  on  the  authorities 
above  mentioned,  and  on  the  uniform  practice^  in  the 
ca^e  both  of  in&nts  and  married  women,  to  require  m 
recognizance  of  some  third  person  if  they  refuse  to 
app^r,  and  in  case  of  refiisal  of  such  recognizance^  to 
commit.  And  the  plain  inference  arising  from  the  i  &  2 
P^  4rM  u,  that  the  justices  shall  have  authority  to  00m- 
pel  the  appearance  of  witnesses  at  the  trial  to  give 
eivid^nce  against  the  party  indicted;  for  which  pur- 
pose the  statute  authorizes  them  to  bind  all  such  by 
r^ognizance  or  obligation,  which  must  mean  suck 
recognizance  or  obligation  as  will  bind,  considering 
the  situation  of  the  witness;  and  if  they  have  authority 
to  bind  they  xQu^t  have  the  means  of  enforcing  it,  by 
commitment  in  case  of  refusal  to  be  bound. 

Lord 
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Lord  Ellenborough  C.  J.  After  the  constnxctioQ  1814. 
which  has  been  put  on  the  statute  by  Lord  HdUj  and  — — 
the  practice  which  has  obtwied  since,  I  think  we  shaU  og^^t 
not  be  very  much  inclined  to  disturb  it ;  and  we  cannd 
avoid  doing  so  if  we  determine  that  this  woman,  who  not 
only  refused  to  give  surety,  but  to  appear,  might  not 
be  committed  in  order  to  be  forthcoming  to  aid  thfe 
purposes  of  justice.  For  that  would  be  to  pronounce 
that  in  no  case  can  a  magistrate  be  warranted  in  com- 
mitting, where  there  has  been  a  refusal  on  the  part  of 
the  witness  both  to  find  sureties  and  to  appear.  But 
the  law  intended,  that  the  witness  should  be  fbrthcotning 
at  all  events,  and  it  is  a  lenient  mode,  which  the  sta- 
tute provided,  to  permit  the  witness  to  go  at  large 
upon  his  own  recognizance.  However,  that  is  onlj 
one  mode  of  accomplishing  the  end,  which  is  the  due 
appearance  of  the  witness;  therefore  where  that  mode, 
as  well  as  the  end,  is  frustrated^  as  &r  as  it  can  be^  by 
the  witness's  refusal,  it  seems  but  reasonable  that  the  jtts- 
ttce  should  be  warranted^  in  committing,  which  is  tfab 
only  means  lefb  of  securing  the  end. 

Le  Blanc  J.  The  justice  is  not  to  commit  by  w^ 
Af  punishment,  but  in  order  that  crimes  may  not  go 
unpunished,  he  is  to  secure  the  appearance  of  the  wit«» 
ness,  who  is  to  establish  the  ddinqu6ncy,  afier  he  shall 
have  been  examined  before  him  on  oalii.  The  statute 
has  provided  that  the  magistrate  shall  bind  him  by 
recognizance.  From  that  time  the  practice  h^  bfi^^ 
and  so  it  is  laid  down  by  Lord  Hale^  that  he  may  com- 
mit, if  the  witness  refuse  to  i^pear  or  «iter  into  a 
recognizance.  Here  the  woman  could  not  enter  into 
her  own  recognizance,  but  that  was  not  alleged  by  her 

B  1  as 
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1814.  as  an  excuse,  but  she  yoluntarily  refused  either  to  at* 

•  tend  or  to  find  security,  and  therefore  the  magistrate 

against  could  do  nothing  less  than  commit.    If  he  had  dotie 


W4Tsoir. 


more  than  was  necessary  to  secure  her  appearance,  I 
agree  it  would  haye  been  bad;  but  in  this  instance 
be 'has  done  no  more  than  was  necessary  for  that 
purpose. 

Dampier  J.  (0)  The  power  of  commitment  is  abso- 
lutely necessary  to  the  existence  of  the  statute  of  Philip 
and  Marys  for  unless  there  were  such  a  power,  every 
person  would  of  course  refiise  to  enter  into  a  recogni- 
zance, and  the  magistrate  could  not  compel  him ;  and 
then  if  he  could  further  avoid  being  served  with  a  sub- 
poena, tfae  party  delinquent  might  esci^  unpunished. 
Hiis  consideration  coupled  with  Lord  Hale's  judgment, 
founded  on  the  practice,  seems  to  me  sufficient  to  esta- 
blish the  power.  The  question  here  is  respecting  a 
person  who  is  under  a  l^;al  disability ;  but  she  not  only 
refuses  to  give  recognizance,  but  she  refuses  to .  go, 
doing  as  much  as  in  her  lay  to  elude  the  justice  of  the 
case.  The  magistrate,  therefore^  has  done  nothing 
more  than  was  proper  to  secure  her  appearance  at  the 
sessions;  upon  her  refusing  to  go,  or  to  find  any  recog- 
nizance^ he  commite.  It  seems  to  me  he  was  right  in 
so  doing,  the  practice  has  been  so,  and  it  follows  both 
from  the  practice  and  the  opinion  of  Lord  Hale  that 
the  law  is  so.  And  therefore  there  must  be  judg- 
ment for  the  defendant 

Rule  absolute* 

(a)  BayUy  h  wu  absent. 
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i8i4« 

I 

Power  against  Walker.  jSlluth- 

/^ASE  by  the  plaintilS  ««  proprietor  of  the  copyright  An  as^gnmene 
of  the  words  of  a  certain  song,  against  the  de*  •>  song  matt  b« 
fisndant  for  pirating  the  same.     Flea,  Not  guilty.  order  to  cntitJc 

At  the  trial  before  Lord  EOmborough  C.J.  at  the  L^buiTn''' 
Middlesex  fittings  after  last  term,  the  plaintiff,  in  order  J^°o?pu!li- 
to  establish  his  title^  proved  that  one  Moore^  the  author  ^<  ^^« 
of  a  work  intitled  *<  A  Selection  of  Irish  Melodies,"  of 
which  this  song  was  one,  transferred  the  copyright  of 
the  said  work  by  verbal  agreement  to  A  Power^  of 
Dublin^  who  agreed  also  by  parol  with  the  plainti£^  that 
the  plaintiff  should  have  the  exclusive  right  of  publish- 
mg  and  selling  the  work  in  Englandj  reserving  to  him- 
.  self  the  right  of  selling  it  in  Ireland.    "Whereupon  it 
was  objected  for  the  defendant,  ist.  That  by  stat  8  Anth 
c.  19.  every  assignment  of  copyright  must  be  in  writing; 
and,  adly,  that  the  right  conveyed  to  the  plaintiff  by 
R.  Pffwer^  (supposing  it  to  be  well  conveyed)  did  not 
amount  to  an  assignment  of  the  copyright  such  as 
would  sustain  this  action ;  but  was  a  mere  licence  to 
the  plaintiff  for  the  publication  and  sale  in  England.  . 
His  Lordship  directed  a  nonsuit,  being  of  opinion  that 
the  plaintiff  had  not  made  out  his  title  of  assignee* 

Tadss  now  moved  for  a  new  trial,  contending  that 
copyright  was  a  mere  personal  chattel,  not  included 
within  the  statute  of  frauds,  and  consequently  capable 
at  common  law,  like  all  other  personalty,  of  passing 
by  oral  transfer.    And  he  said  that  the  stat  8  Ann. 

B  4  c.  19. 
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1814.  €•  tp.  does  not  make  a  wridng  necessary^  Tliat  statottf 
*"*""""  was  passed,  as  its  tide  imp(H*ts»  for  the  ^coaragement 
i^ainst  of  learning,  and  is  to  be  construed  liberally ;  it  uses  die 
terms  <<  transferred,"  *<  purchased,"  or  '<  acquired,"  as 
applied  to  the  passing  of  the  property  from  the  author 
to  others,  and  speaks  of  his  <^  assignee;"  but  none  of 
these  e3q)ressions  import  that  the  transfer  or  assign* 
ment  must  be  in  writing;  there  are  assignees  in  law  as 
well  as  in  deed,  w)iich  shews  that  an  assignee  may  be 
without  any  assignment  in  writing;  and  it  is  remark* 
able  that  the  statute  in  another  branch,  where  it  pro- 
hibits  the  printing,  &c*  by  any  other  person  than  the 
proprietor,  without  his  consent,  expressly  provides  that 
such  consent  shall  be  in  writing;  therefore  it  is  fair  to 
presume  that  it  would  have  provide4  for  a  writing  in  the 
other  cases  if  it  had  so  intended.  And  in  Miller  v.  Tby- 
lor  (a),  though  the  transfer  of  copyright  was  much  dis- 
cssed,  it  was  never  objected  that  it  would  not  pass  except 
by  writing.  The  inconvenience  of  such  a  construction  in 
cases  like  the  present  is  obvious,  for  this  being  a  mixed 
production  of  words  and  music,  which  in  general  is 
the  composition  of  separate  authors,  a  separate  assign- 
ment in  writing  of  the  separate  copyrights  upon  each 
bkllad  would  be  necessary.  And  as  to  the  objection 
that  this  is  but  a  licence  and  not  an  assignment  of  the 
copyright,  because  it  extends  to  this  kingdom  only,  as 
well  might  it  be  said  that  an  assignment  for  a  certain 
nmnber  of  years,  was  not  an  assignment,  because  it  did 
not  extend  to  the  whole  but  to  a  part  only ;  but  i^  not- 
withstanding, an  assignmeAt  for  a  less  number  of  years 
would  be  good^  why  may  it  not  be  good  for  a  W 
fiienaive  difltnci?^ 

(«)  4  Avr.  Ajoj.  S.  C.  I  Black,  H*  67S' 
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Lord  Ellenboeough  C  J.  said,  that  the  statute  hav-        1 1 1 4. 
ixig  required  that  the  coosent  of  the  proprietor,  in  order  , 

to  authorize  the  printing  or  reprinting  of  any  book  by  any  egn»st 
other  person,  shall  be  in  writing,  the  conclusion  from  it 
seemed  almost  irresistible  that  the  assignment  must  also 
be  in  writing;  for  if  the  licence^  which  is  the  lesser 
things  must  be  In  writings  a  fortiori  the  assignment, 
which  is  the  greater  thing,  must  also  be.  And  Dan^ 
pier  J.  expressed  himself  to  the  same  efiect,  and  said 
that  the  assignment  oould  only  be  under  the  statute, 
and  therefore  the  plaintiff  must  shew  that  he  was  such 
an  assignee  as  the  statute  required. 

Per  Curiam^    *  Rule  refiised. 


The  King  against  Askew  and  Others.       .  raesJ^, 

^>  June  14th, 

JJOLAN  moved  for  a  new  trial,  on  the  behalf  of  JoAn  Jf*',*!^ [J^c- 
and  Louisa  Askew,  who  had  been  convicted,  toi^ether  fcndant*  cod- 

°  ▼ictcd  of  an  in- 

with  one  Margaret  Hipwoodj  of  an  indictment  charging  dictmcnt  for  a 
them  with  a  conspiracy  to  indict  the  prosecutor  for  fe-  ^"e^ry  in  or- 
lony.     He  stated  that  Margaret  Hijnoood  was  not  then  ^^^^  triaTon 
present;  that  search  had  been  made  after  her,  but  she  ^J^^lmf '"^ 
was  not  to  be  found,  having  left  her  residence  before 
the  trial,  at  which  time  she  was  at  large  upon  her  own 
recogni;cance. 

Lord  EuENBOROUGH  C.  J.  interposed^  and  referred 
to  BejPY.  Teal{a\  where  the  Court  determined  that 
the  presence  of  all  the  defendants  convicted  oS  an  in- 
dictment for  a  conspiracy  was  necessary  in  order  to 

(•)  11  Raa,  307. 

move 
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move  for  a  new  trial;  and,  he  observed,  the 
dearly  was  to  prevent  the  most  gaOty  from  ke^ng 
against  out  of  the  Way,  and  putting  forward  the  least  guil^ 
and  Others,  in  Order  to  try  the  result  of  a  motion  for  a  new  triaL 
Z^  Blanc  J.  added,  that  when  the  report  came  before 
the  Court  inm  future  stage  of  this  proceedings  if  Upon 
•the  reading  of  the  report  the  Court  saw  any  reason  to 
think  that  justice  had  not  been  attained,  it  was  open 
to  them  at  that  time^  either  by  directing  a  new  trial, 
or  in  any  other  way,  to  see  that  justice  should  be 
done. 

N(dan  then  asked  leave  to  file  the  aflSdavit  on  which 
he  was  about  to  move. 

But  Lord  Ellenborough  C.  J.  said  if  the  Court 
could  not  grant  the  principal  thing  they  could  not 
grant  the  accessory. 

So  Nolan  took  nothing  by  his  motion,  (a) 

(a)  The  King  v.  Lord  Cochrane,  (i) 

AT  the  close  of  the  same  day  Lord  Coebranet  who  bad  been  con-  , 
victed,  with  others,  of  an  indictment  for  a  conspiracy*  appeared  in 
person  to  move  for  a  new  trial,  bat  none  of  the  other  defendants 
convicted  with  him  attended.  His  lordship  beg^n  by  adTcrting  to  the 
aboTe  case,  and  said  that  if  the  rule  as  there  laid  down  should  be  held 
to  operate  against  his  right  to  move  for  a  new  trial,  it  would  be  a  mle 
of  peculiar  hardship  as  it  applied  to  him,  because  be  was  not  only  in 
the  situation  of  being  unable  to  compel  the  attendance  of  the  other 
defendants,  but  he  had  to  complain  that  evidence  was  not  brought 
forward  at  the  trial,  which  was  extremely  material  to  prove  his 
innocence. 

Lord  EllknIioaouoh  C.  J.  said  that  the  Conrt  must  abide  by  tho 
rules  which  they  had  laid  down  for  the  administration  of  justice 
without  regarding  the  manner  in  which  they  might  be  supposed  to 

(i)  See  post,  Jtex  t.  JDe  JBerei^tr  mid  ahers* 

aiitet 
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affect  one  iodhridiial  more  than  mother.    Unlcu  the  other  defend-  1 8 14* 

mntf  were  present,  the  rule  of  practice  wi*,  that  the  Court  could  not  »_«.« 

eDtertaio  a  motion  for  m  new  trial ;  they  bad  acted  on  the  mle  that  '^he  Kino 

day  in  the  case  of  an  ohscnie  indmdual,  and  if  they  were  to  enters  agMnst 

tain  the  present  motion,  it  might  be  said,  and  not  without  justice,  IrfLCocHfiANC. 
that  they  had  one  mle  for  one  inditidoal  and  a  different  mle  for 
another,  or  one  for  the  rich  and  another  for  the  poor. 

Per  Curiam^  Rule  refoatd. 


The  King  against  John  Dixon.  Tuesday, 

°  Jmte  Z4th. 

1 NDICTMENT  against  the  defendant,  charging  that  indictment 

for  the  space  of  six  months  then  last  past  at  Chelsea  am!  who  was  ' 

in  the  county  of  Middlesex^  he  was  employed  and  en-  ^e*braid*for 

trusted  to  make  and  deliver  for  the  use  of  the  Royal  ^^e  military 

^        asylum,  which 

Military  Asylum  there,  the  same  being  an  institution  charged  that  he 

of  our  Lord  the  King,  for  the  bringing  up  certain  7. /r.  divers 

children  of  non-commissioned  officers,  drununers,  and  as  for  good  ^'' 

privates  of  His  Majesty's  army,  belonging  to  which  bread  jif  the  * 

asylum  there  were  divers,  to  wit,   1200  of  the  said  ^thc^^^'''^ 

children,  certain  loaves  of  good  household  bread  for  ^V"7  ^"^  ^^ 

'  °^  ^  children  be- 

the  use  and  supply  of  the  said  children,  at  and  for  a  longing  there- 
certain  price  to  be  therefore  paid  to  the  defendant  for  said  loaves  were 
the  same,  and  that  the  defendant  being  so  employed  honwhold 
and  entrusted,  but  being  an  evil  disposed  person  and  ^*^ dTfcw"' 
not  regarding  the^aws,  &c.,  with  force  and  arms,  &c.  "^?"j  *"^ 
did  unlawfully,  falsely,  fraudulently  and  deceitfully  and  ?*f^^''^'  "^^ 
far  his  own  lucres  in  the  course  of  the  said  employ,  and  of  man,  was 
in  breach  of  his  trust  and  duty,  deliver  and  cause  to  be  ceruin  wltibma 
dcUvered  unto  J.  H.  and  J.  G^  being  respectively  Se'IloiSjSlf^' 
officers  or  servants  belonging  to  the  said  asylum,  divers,  "^'jj^t'jjj^dn' 

fendant  in- 
tended to  injure 

the  children's  health.    Mtiing  alam  with  bread  in  such  naattar  as  that  crude  lumps 

were  found  in  the  bread,  was  holden  to  be  indictable. 

to 
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1814.  to  wit,  297  loaves  of  bread}  as  and  for  loaves  of  gooci 
household  bread,  for  the  «ise  and  supply  of  the  said 
asylum,  and  the  children  belonging  to  the  same,  whereas 
in  truth  and  in  fact  the  said  loaves  of  bread  were  not 
good  household  bread,  but  on  the  contrary  contained 
divers  noxious  and  unwholesome  materials  not  fit  or 
proper  for  the  food  of  man,  and  the  defendant  well 
knew  that  the  said  loaves  of  bread  were  not  good 
household  bread,  but  that  the  same  did  contain  such 
noxious  materials.     Plea,  not  guilty. 

At  the  trial  before  Lord  Ellenborough  C.  J.  at  the 
Middlesex  sittings  after  last  term,  it  appeared  by  the 
evidence  in  support  of  this  charge,  that  the  chUdren  at 
their  breakfast  complained  of  the  badness  of  these 
loaves,  and  some  of  the  loaves  being  cut  and  tasted, 
lumps  of  crude  alum  were  discovered  in  the  bread, 
upon  which  some  of  the  loaves  were  returned  to  the 
defendant  There  was  also  general  evidence  that  alum 
was  an  unwholesome  ingredient  On  the  part  of  the 
defendant,  his  foreman  proved  that  his  master  had  two 
tstablishments,  and  that  he  (the  foreman)  was  the  per^ 
son  employed  in  making  this  bread,  that  he  used  to 
mix  certain  proportions  of  alum  after  it  was  dissolved, 
with  the  bread,  viz.  8o«.  to  8a  loaves,  but  he  could  not 
account  for  this  alum  being  found  in  the  crude  state. 
He  stated  also  that  he  had  no  reason  to  suppose  his 
master  knew  of  any  alum  being  mixed  with  this  breads 
but  his  cross-examination  threw  considerable  doubt 
upon  that  pdm.  The  defendant  then  called  a  medical 
persmi  in  order  to  prove  that  in  his  judgment  almn 
mixed  with  bread  in  the  proportions  above  stated  was 
not  an  unwholesome  ingredient,  but  the  witness  being 
a  quaker,  and  refusing  to  be  sworn,  his  evidence  could 

not 
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not  be  received.     His  lordship  left  it  to  the  jury  to  say  1 8 14. 

whether  the  defendant  knew  of  the  alum  being  mized^  * 

and  the  Jury  found  the  defendant  guilty.  ageitm 


DlXOM. 


ScarleU  now  moved  for  a  new  trials  in  order  to  hsv» 
the  benefit  of  the  evidence^  which  he  was  deprived  of  at 
the  triid  by  reason  of  the  witness  being  a  qaaker^  and 
he  tend^^  the  affidavits  of  several  phy^idansi  all  of 
which  he  said  ooncurred  in  this»  that  alum  mixed  with 
bread  in  the  proportion  of  8(w/  to  82  loaves,  was  not 
only  innoxious  but  wholesome.  Therefore  he  con«> 
tended  that  if  the  defendant  knew  oS  the  mixture,  yet 
if  be  supposed  it  was  mixed  in  such  proportion  as  would 
not  be  pernicious,  he  would  be  discharged  from  this 
indictment,  however  he  mi^t  be  indictable  in  another 
form,  as  for  employing  an  unskilful  person,  or  that 
p<^*soa  mights be;indlctabk  for  his  misconduct;  because 
it  is  a  maxim  that  the  principal  is  not  answerable  for 
his  agent  criminally,  but  only  ctviUyp  He  likewise 
moved  in  arrest  of  judgment  upon  two  exceptions  to 
the  indictment,  ist,  that  the  indictment  avers  only 
thai  the  loaves  contained  divers  noxious  materials,  ftc, 
hvt  does  not  shew  what  those  materials  were^  so  that 
the  defendan  t  had  no  notice^  what  he  was  to  defend ;  and 
Ibr  this  reason  an  indictm^it  for  obtaining  money  by 
fidse  pretences,  which  did  not  shew  what  the  false  pfe^ 
tencea  were,  was  held  ill  in  Bex  v.  Masoft{a);  adiy,  the 
indictment  does  not  shew  that  he  infeoided  to  injure  the 
children's  healdi,  bat  only  that  be  delivered  the  loaves 
for  the  use  and  supply  of  the  duldren,  not  even  shew* 
ing  that  he  intended  the  children  should  eat  them-f 

whereas 
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1814*        whereas  the  malus  animus  is  of  the  very  essence  of  the 
The  Kino      crime,  and  therefore  should  be  shewn  upon  the  record.  ' 


Dixon. 


2%e  Court  refused  a  rule  dtber  for  a  new  trial  or  ift 
arrest  of  judgment;    as  to  the   first  Lord  FUenbo- 
rough  C*  J.  said  that  the  affidavits  went  no  fiurther  than 
to  shew  that  alum  was  a  material  somewhat  noxious, 
and  therefore  required  great  care  on  the  part  of  thoee 
who  ventured  to  use  it,  lest  by  their  maiuler  of  using  it 
they  should  cause  it  to  become  noxious.     He  who 
deals  in  a  perilous  article  must  be  wary  how  he  deals, 
otherwise^  if  he  observe  not  proper  caution,  he  will  be 
responsible;    and    the   statute (i)    having  interdicted 
alum  in  the  making  of  bread,  shews  that  it  must  be 
considered  as  a  perilous  article.     Here  the  manner  of 
using  it  appeared  very  plainly,  for  there  were  palpable 
lumps  of  the  crude  material  in  the  liread.  And  Bcafky  J. 
said  that  if  a  person  employed  a  servant  to  use  alum, 
or  any  other  ingredient,  the  unrestrained  use  of  whicii' 
was  noidous,  and  did  not  restrain  him  in  the  use  of  it, 
such  person  would  be  answerable,  if  the  servant  used  it 
to  excess,  because  he  did  not  apply  the  proper  precau^ 
tion  against  its  misuse.     As  to  arresting  the  judgment, 
Bca/ley  J.  observed  upon  the  first  groimd,  that  it  was 
peculiarly  within  the  defendant's  knbwledge  what  ma- 
terials he  ttstd,  and  it  was  a  rule  in  pleading  that  a 
party  may  all^  generally  what  is  within  the  know-, 
ledge  of  the  other  party;  and  Dumpier  J.  said,  if  the. 
exception  were  good,  the  consequ^ice  would  be  thatt 
although  death  had  ensued  firom  esiting  the  bread,  the. 
defendant  could  not  have  been  indicted  until  it  was 
ascertained  what  the  particular  ingredients  were;   and 

(fl)  36  G.  3.  r.  aa.  J.  3. 

12  the 
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t}i«  indictment  punned  nearly  die  same  form  as  in  Bex        i8 14. 
V.  Trceve  (a).    Upon  the  other  ground  Lord  EUenbo^  ' 

rough  C.  J.  said  it  was  an  universal  principle,  that  axhinsi 
when  a  man  isxharged  with  doing  an  act,  of  which  the 
probable  oonseqoaice  may  be  highly  injurious,  the 
intention  is  an  inference  of  .law  resulting  from  the 
doing  the  acl^  and  here  it  was  alleged  that  he  delivered 
t)ie  loaves  for  the  use  and  supply  of  the  children,  which 
could  only  mean  for  the  children  to  eat,  for  othervrise 
they  would  not  be  for  their  use  and  supply. 

Rule  refused. 

Smith  and  Another,  qui  tam,  &c.  against  Moss,  ^"''^•^j,, 
r\EBT  by  the  plaintifis,  as  formers  and  collectors  of  The  ktting  to 

-LV  -1  ,     .  1        1  #•      1  ^^'^  ■  hearse 

the   post   hone  duties,    against   the  defendant,  and  fonr  hones 

alleged  to  be  a  persbn  letting  horses  to  hire  for  the  licen^to^kt 

purpose  of  travelling  post  by  the  mile  and  from  stage  ^^.^"^of 'wn- 

to  stage,  and  usually  letting  horses  to  hire,  and  didy  T^*"^'  ^P* 

Uutued  for  thai  purpose^  to  recover  a  penalty  of  10/.  to  be  buried, 

-  .  -,     ^o'  which  the 

Und^  Stats.  44  G.  3.  C.  98.,  and  48  G.  3.  C.  98.  SS.  7,  8.    person  lettinc 

for  letting  to  hire,  widiin  six  calendar  months,  &c.,  to  ,ec«^  a%e- 
•  certain  penon  by  the  stage,  four  horses  to  be  iised  in  J^b^aild  not^* 
tnveUing,  and  chargin^a  specific  sum  of  84/.  for  the^  »fter  the  asaal 
whole  distance,  and  not  inserting  in  his  stamp  office  rate  per  mile, 

,  .  ^    ,  1  '        '  1     ^^  holden  not 

we«iy  aocount  one  quarter  of  the  money  so  charged,  to  be' liable  to 
as  for  the  duty,  &c.  Plfea  na^debet  At  the  trial  be-*  ^^^^^^'^'''^ 
foie  Wood  B.  at  the  summer  assizes  at  the  (Sty  of*^^ J^J*;^'^*  *Jf^ 

ution  from  the 
,  .        commissioners 
of  ftampt,  anthorbiiig  H.  and  5.,  co!le<!torf  of  the  post-hone  dikies,  to  grant  licences 
10  pcnons  to  let  poft-borscf,  a  Ueence  by  H,  for  S.  and  self  11  well  ed^gh. 

York 
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1814.        Ycri  1813,  it  sppaaei  that  the  pbdntiAr  w«W  Ae 


Smith 


fivmen  of  the  post  hone  dotiei  within  r  district  In- 
tf «f«tf        dnding  the  Countiefl  of  York  and  Gi^  of  YarJt,  ander 
'^°"-        aleaNframthaeommisrioneniorsUmipsibrliii^eyeus 
AtMn  the  ist  oiPebruary  181^,  and  were  also  <M>necton 
of  the  said  duties  under  a  deputation  from   tlie  said 
commissioners  for  the  same  period,  by  which  the  com- 
missioners authorized  the  plaintifi  (inter  alia)  to  grant 
licences  to  such  persons  as  should  apply  for  the  same, 
within  the  district  to  let  out  horses  to  hire,  8cc«     XJn^ec 
these  authorities  the  plaintifis  issued  the  proper  tickets^ 
and  printed  and  written  stamp  office  weekly  accounts 
to  the  defendant  as  a  person  licensed  to  let  post  horses; 
several  of  which  accounts  comprehending  a  period  of 
six  calendar  months  next  before  the  commencement  of 
die  action-  were  produced  at  the  trial}  which   ^rere 
signed  and  rendered  by  the  ddSsndanty  as  a  person 
licensed  to  let  post  horsey  to  the  pku&tifi  as'  the 
fiirmers  and  collectors  of  the  said  duties  in  themaal 
way ;  and  the  defendant  at  the  time  xX  rendering  tisefli 
accounted  with  and  paid  the  phdntifi  the  snid  dttttee. 
On  the  part  of  the  defendant  a  liceiioe  was  -pfodticedy 
dated  the  ist  of  Rbnuny  i8i2  is  this  foitt;   th*t' 
Harrison  (the  other  plaintiff)  for'  71  Smith  and  self  by' 
firtne  of  the  authority  in  that  behid^'  giyen  by  the* 
oommissioners  of  staaqps,  and  in  pursuance  of  the 
statntpfs  &C.  did  gnint  licence  to  F.  Mosi,  (the  defbnd* 
ant,)  &C.  until  the  jtst  o£  January  1813  inclusiter 
T3ie  defendant  let  to  hire  a  hearse  and  four  honesr 
6r  the  purpose  tif  conveying  a  corpse  fmm  York' to 
Brecon  in  Wales  for  interment,  and  the  same  hearse 
and  horses  were  employed  in  that  service  accordingly. 
Hie  defendant  contracted  for,  charged,  and  received 

from 
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from  the  person  biring  the  bearse  and  hordes,  a  specific  '      i^i4. 
warn  of  money  for  die  job  or  service^  and  not  after  the 
usnal  or  any  certain  rate  per  mile.    The  hearse  and 
horses  left  Yort  on  the  loth  of  December  iSia^  and 
reached  Brecon  on  the  eighth  day  foiloving,  on  ivhidh 
day  the  corpse  was  there  interred,  and  the  heatse  and 
horses  returned  to    York  in  seven  days  afterwards. 
The  defendant  did  not  enter  in  any  stamp  office  weekly 
account  rendered  by  him^  one  fourth  part  of  the  sum 
charged,  and  received  Jby  him,   as  and  for  the  du^ 
payable  in  respect  of  such  hearse,  and  horses^  nor  in 
any  manner  whatever  notice^  in  any  stamp  office  weekly 
account  delivered,  by  him  to  the  plaindffi,  th0  letting 
to  hire  of  the  said  hearse  and  horses  in  the  manner 
aliove  stated,   nor  hath  he  pakl  to  the  platntifis,  as 
anch  fisurmers  and  collectors,  any  duty  whatsoever  in 
respect  of  the  same  hearse  and  horses  on  the  occMioa 
nbove  mentioned.      A  verdict  was   entered  for  the 
glaintifis  subject  to  the  opinion  of  the  Court  on  the 
ioUowing  questions,  first,  whether  the  averm^it  that 
the  defendant  was  duh^  licensed  to  let  post  hones  was 
m&infained  or^proved  -by  the  above  fiicts,  th^power  to 
licence  being  given  to  both  the  plaihtifis,  and  ezeu 
cuted  by  one  for  himself  and  the-other :  and  secondly^ 
whether  the  horses  let  to  hire  by  the  defendant,  in  the 
manner,  and  employed  for  the  purpose  aforesaid,  were 
liable  to  the  post  horse  duty.     If  the  Court  should  be 
ci^bpinion  on  both  questions  in  fevour  of  Ae  plaintiffii, 
the  verdict  was  to  stand ;   but  if  they  should  be  of 
cfiaioa  ^amst  them  on  either  question,  the  verdict 
was  to  be  altered  and  entered  for  the  defendant. 

.YoullL  C  HuUodi 
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1814.  HuUock  for  the  plaiatifiB  tddfessed  himself  to  the 

last  question  by  desire  of  the  court,  and  contended  that 

the  horses  let  to  hire  in  the  manner  stated  were  liaUe, 

under  the  48  6.  3.  c.  98.  ^.  8.  to  a  duty  of  one  fourth  of 

the  whole  sum  charged  by  the  defendant,  by  reason 

«that  they  were  let  to  hire,  to  be  used  in  travellings 

.which  are  the  words  of  that  section.     He  admitted 

that  this  case  would  not  have  come  within  the  25  G.  3. 

A  51.  because  by  that  act  the  duty  was  imposed  oa 

horses  drawing  carriages,   in   respect   of  which  any 

duties  under  the  management  of  the  commissioners  of 

*excise  were  payable,  and  a  hearse  is  not  a  carriage  of 

•that  description;    but  the  44  6.  3^  c. 98.  sched.  B.  is 

•  not  so  limited,  but  imposes  the  duty  on  horses  drawing 

any  coach  or  other  carriage  used  in  travelling  post^ 

which  according  to  Rex  v.  Sh)ift{a),  Welsford  v.  7b^(i)y 

xWvSiHanley  v«  Cubberley{c)j  in  opposition  to  Bex  ¥• 

<  Todetf  [d\  is  not  to  be  understood  in  the  popular  sense 

of  the  words  travelling  post;  and  if  it  were,  the  48  G.  3. 

:C.  98.  s.  8.  has  not  the  word  ^'  post"  but  only  ''  to  be 

wttsed  in  travelling."      Therefore  these   horses  being 

hired  to  go  from  York  to  Brecon^  were  in  the  language 

jot  the  last  statute  hired  to  be  used  in  travelling.     The 

^ception  of  mourning  coaches  in  $.  6.  shews  that  car- 

ri^es  of  this  description,  which  are  not  excepted,  are 

^vithin  the  act. 

Lord  Ellekborouch  C.  J.  If  it  was  meant  to  im« 
pose  a  duty  upon  a  letting  to  hire  of  this  sort,  the  acta 
should  have  been  more  precisely  and  intelligibly  worded;^ 


(tf)  8  EasU  584-.  n.  Qf)  Ih,  i8a 
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*^  To  be  used  in  travelling,''  one  would  think  meant  to       .18 14. 
be  used  by  a  traveller,  but  can  that  be  predicated  of 
conveying  a  corpse?     Unless  travelling  is  to  have  a 
limited  sense  given  to  it,  it  would  include  every  species 
of  motion  or  draught  by  means  of  horses ;   and  every 
cart  or  truck  employed  in  the  removal  of  goods  from 
'the  various  whar&  of  the  metropolis  might  be  said  to 
"be  travelling.     Upon  the  other  question  I  should  have 
been  with  the  plaintiffi;  otherwise  if  one  of  the  collec- 
tors died,  the  power  of  granting  licences  would  be  at 
^anend 

.  Le  Blanc  J.  The  48  G.  3.  c.  98.  s.  6.  speaks  of 
carriages  used  in  travelling;  and  can  a  hearse  be  called 
a  carriage  used  in  travelling?  I  cannot  so  call  itp 
^unless  it  lean  be  shewn  that  that  expression  is  to  be  ex* 
tended  to  every  waggon  or  carriage^  without  regard  to 
whether  it  carries  a  person  or  not 

Batlet  J.  The  25  6.3.  r.51.  speaks  in  several 
clauses  (a)  of  the  <<  traveller^'  as  the  person  to  be 
charged,  and  who  is  to  do  certain  things;  all  of  which 
are  inapplicable  to  a  case  like  the  present, 

Damfieb  J.  The  inference  arising  from  the  ex.^ 
ception  of  mourning  coaches,  is  this,  that  the  l^slature 
would  have  excepted  hearses  also,  which  are  gusdem 
generis,  if  they  had  thought  that  they  needed  ez« 
ception. 

Judgment  for  the  defendant; 

JBhmgham  was  to  have  argued  for  the  defendants 
W  Ss.  IS,  16, 17- 

Ca 
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Cf "It         "^^^  ^^^^  against  The  Inhabitants  of  Brat* 

Where  the  TJPON  an  appeal  .against  an  order  of  two  Just^ce^ 
vantundera  removing  Jofm  ^utler^  his  wife,  and  diildren, 

al*5»^4  WiJlc  fr**"^  ^he  parish  of  Brcy^  in  the  county  of  Berksj  to  the 

ywr!gl.1u?  IH^*  ^f  ^^^^^  3&rfoiB,  in  the  county  of  Bucks :  the 

his  bjisincti,  aefeions  quashed  the  order,  subject  to  the  opinion  of 

and  paid  off  this  Court  on  the  following  case :  ^ 

and  discharged  ^ 

tbeierTaiit,  John  Butler^  the  pauper,  previous  to  Michaelmas 

other  sevaots,  1806,  was  Settled  in  Great  MarUm.    At  Old  MichaeU 

thdr"ftjll  ^^  ^•^^  ^8^  be  hired  himself  at  yearly  wages  for  a  year 

'^'^th  *"^  ^^'^*  to  one  Hussey  of  Coakham^  as  a  servant  in  husbandry, 

where  they  and  entered  upon  his  service  at  that  time.    He  con- 

riked.andthc        .         ,         1.  .  •     ,,  .      ^     ,,  .,      «    . 

ftervinttook  tmued  to  live  with  Hussey  m  CooH^ham  until  28  days 

theTouse!  a^nd  before  thc  expiration  of  the  year,  at  which  tiine  Hussey 

aiwtVet  pefson  S^^^  ^P  ^^  fanning  business,  sold  his  stock  by  public 

with  the  mas.  auction,  and  paid  off  and  discharged  the  pauper,  al\d 

ledge,  doriDg  all  the  Other  servants  in  husbanflry,  payinsr  them  their 

thesSdaya:        ^„  ^   t^        .         ,  /;, 

held  that  thk  lull  wages;  and  he  also  thei;i  told  the  pauper  and  the 

tlonofthcecm.  Other  servants .  that  they  might  go  where  thqr  liked, 

l^ri^'l^ii  '^^  pauper  having  accepted  his  wages,  took  away  his 

the  oae  stated  cloaths  and  left  Hussn/s  house,  and  wdrked  with  an- 

by  the  scisiomt  *^  • 

that  they  had     other  persoO)  with  Hussei/s  knowledge^  durinir  the  28 

.  proceedeil  on  ^^ 

the  ground  of    days  which  formed  the  remainder  of  the  year. 

iu  being  a 
dispensAtion, 

lionTL'^Ifot'**'      ^^  *"^  Shepherd,  in  support  of  the  order  of  ses- 
fold  that  as  a     sjons,  Contended,   that  thouirh  the  sessions  had  not 

fact,  this  Court  n  ^ 

qnashed  the       fouud  as  a  fact  that  the  master  di^>en8ed  with  the 

order  of  sc^ 

pauperis  service  for  the  last  28  days,  yet  they  had 
impliedly  drawn  that  conclusion,  and  thc  Court,  seeing 
that,  would  either  correct  or  confirm  their  opinioRy 

'%dthout 


BftAr. 
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without  reqairing  a  more  precise 'finding;  for  which  1814^ 
they  dted  Eex  v.  St.  Mary  Lambeth  {a\  Bex  v#  ThTKiif 
MildenhaU{b)j  and  Rex  v.  Maidstone  {c)\  thoagh  in        ^gaha 

The  Inhaki* 

Bex  V.  St. Peter  Mancrqftid)  the  case  was  sent  down       aouor 
to  be  re-8tated.    And,  in  support  of  the  conclusion 
drawn  l:^  the  sessions,  they  relied  on  Rex  v.  St.  Barthof^ 
lomem{e)j  Rex  v.  St.Andrea)  Holbom{J\  »ndBex  Yp 
St.  Mary  Lambeth,  (g) 


Lord  Ellshboeouoh  C.  J.  We  take  it  tliat  the 
sessions  did  hold  this  to  be  a  dispensation ;  but  then  a 
question  occurs  why  did  they  so?  What  is  to  be  thtf 
limit  to  this  doctrine  of  dispensation  if  it  is  to  be  cai^ 
riedthus  far?  It  diould  seem  as  if  the  masto*  mighti 
at  the  end  of  a  day,  or  a  fraction  of  a  day,  if  he  has  no 
kMSger  occasion  for  his  servant,  send  him  away,  and 
tbeneby  di^nse  with  the  whole  year's  sendee.  Bat 
is  not  that  absurd?  Where,  indeed,  the  relation  oC 
master  and  servant  coRtinues,  but  the  master  foregoes 
the  benefit  of  actual  service  for  part  of  the  time^  that 
has  been  held -a  dispensation;  but  here  is  every  tUng 
which  can  be  predicated  of  a  dissolution  of  the  con« 
trad,  for  Uie  master  paid  off  and  discharged  the  pan^ 
with  the  rest  of  his  servants,  and  the  pauper  left  the 
faoose,  and  engaged  himself  with  another  master  during 
the  remainder  of  the  year.  I  cannot  but  say  that  I  am 
Sony  for  scHne  of  the  pases  on  this  sulject,.  which  hav^ 
created  such  an  artificial  system;  I  think  that  not 
oidy  the  decifiion  of  the  sessions  in  this  case  is  unrea^ 


(c)  ST. jr.  236.  (h)  t%SrtsS,4%%.  (0  Jh.ss^ 

W  8  r.  Je.  477.  W  ^^^'  48.  If)  »  T.JL6%7. 


(f)sr.je.ai6. 


C  3  sonable^ 


at 


1814. 

The  KiNii 

agMMSt 

The  lnhab»- 

tanu  of- 


CASES  IK  TRINITY  TERM 

Kuuible,  but  that  several  of  the  cases  on  which  it  pro* 
fesses  to  stand  are  unreasonable  also. 

Le  Blanc  J.  Bex  v.  Si.  Bartholomew  was  under  spe« 
dal  circumstances.  Here  the  pauper,  after  quitting 
the  service  of  Hussey^  worked  under  a  distinct  engage* 
ment;  and  though  not  such  an  engagement  as  would 
gain  him  a  settlement,  still  it  was  inconsistent  with  the 
continuance  of  his  former  contract. 


Bayusy  J.  The  moment  the  pauper  quitted  the 
H^rvice  he  was  to  be  at  full  liberty  to  contract  a  new 
relation,  and  he  did  so. 

Dampieb  J.  The  master  pays  him .  his  wages, 
and  tells  him  to  go  whither  he  liked,  and  the  pauper 
aco^pts  his  wages,  and  contracts  a  new  relation  during 
the  time. 

Order  of  sessions  quashed, 

WaJcefield  and  Bumal  were  against  the  orden 


mineOin,        The  King  against  The  Inhabitants  of  Calow. 

June  X5in. 

Grandfather.      TTPON  appeal  against  an   order  of  two  Justices 

father,  and  son,     \J  .  «       ,    ,  nm    t  i.-  -n.  J 

and  the  grand-  removmg    Bortholomm  Maskery^  his   wile    ana 

fatl!"  f  JJece"  chfldren,  from  Wirkmarih  to  Cifow,  both  in  the  county 

of  landi  on  I  ' 

which  he  imntediately  built  a  house,  and  continued  in  poiscsMon  for  30  years,  without  pay- 
ing any  rent  or  ;^nowledgment»  sometimes  residing  in  the  house  with  his  fawily^aiid  at 
other  times  letting  it,  and  recci? ing  the  rent ;  held  that  the  son,  who  ceased  to  be  a  part 
of  his  Esther's  family  15  years  after  the  building  of  the  house,  was  estitied  to  the  settle- 
nent  which  the  father  gained  by  rciidiflg  in  the  house. 

of 
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o£  Deri^f  the  sessions  confirmed  the  order  subject  to        iSt4* 


TkeKfMV 


CAMVb 


the  <^inion  of  this  court  upon  the  following  case : 

A  prinm  facie  settlement  in  Calaw  being  proved  by 
rehef  given  to  the  pauper  s  father  about  30  years  ago^        uott«r 
it  was  proved,  in  answer,  that  about  the  same  period 
the  grandfather  of  the  pauper  gave  the  pauper's  father 
a  piece  of  land  in  Wirksmorih^  upon  which  the  father 
immediately  built  a  house,  and  lived  in  it  with  his 
&mily  for  several  years.     He  then  resided  in  a  third 
parish  for  some  years,  during  which  time  he  let  the 
house  and  received  the  rent  for  it.     Ten  years  ago  he 
returned  to  the  house,  and  has  resided  in  it  ever  sinee^ 
and  never  paid  any  rent  or  acknowledgment  for  the 
house  or  land  on  which  it  stood.     The  pauper  was  a 
part  of  his  father's  family  at  the  time  the  house  was 
built,  and  continued  so  for  about  15  years  afterwards, 
when  he  married,  left  his  father's  family  and  never  re* 
turned.    Hie  pauper's  gi*andfather  resided  in  Wirks* 
wnikj  from  the  time  when  the  house  was  built  until 
his  death  about  seven  years  ago,  within  a  few  yards  of 
his  son,  during  which  time   he  received  occasional 
rdief  from  Calam* 

Balgifff  and  Shuttleworth  in  support  of  the  ord^  of 
sessions,  admitted  that  the  pauper's  father  gained  a 
setdement  in  Wirksaorih  by  residence  in  the  hous^ 
but  denied  that  such  settlement  was  communicated  to 
the  pauper,  and  for  this  reason,  because  the  pauper  had 
ceased  to  be  a  part  of  his  Cither's  &mliy  before  the 
father's  title  to  the  house  was  perfected  by  a  20  years' 
possession,  and  consequently  before  the  father  had  a 
light  to  reside  on  it  irremoveably  so  as  to  gain  a  settle* 

C  4  ment 
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1814*       roent  for  himself.    At  the  time  the  pauper  quitted  hit 
■•         father's  fiunily,  his  father  had  a  mere  naked  posaeMon 
againa^      unaccompanied  with  any  pretence  of  title. 

The  Inhabi. 
Uqu  of 

cutow.  Lord  Ellenborough  C.  J.    It  is  true  that  the 

father,  at  the  time  when  the  son  ceased  to  be  a  part  of 
his  family,  had  been  in  possession  of  the  estate  but 
15  years;  but  he  was  in  under  some  title  or  other 
under  which  he  has  continued  the  possession  for  15 
years  more  and  up  to  the  present  time ;  therefore  look- 
ing at  the  whole  we  must  infer  a  title  in  him  at  the 
former  period^  The  subsequent  possession  reflects 
light  back  on  the  title  under  which  he  before  held ; 
and  the  Court  will  presume  now,  that  his  possession 
originated  under  a  title,  which  would  have  prevented 
him  from  being  dispossessed  at  the  time  when  the  soi\ 
quitted  his  fiunily. 

Batlet  J.  It  cannot  be  said  that  the  &ther  was  in 
without  any  pretence  of  titles  for  the  case  states  that  he 
had  a  gift  of  the  land. 

DUMPIER  J*     The  subsequent  possession  legalizes 
the  former  possession,  and  shews  that  it  was  of  right 
Per  Curiam^  Orders  quashed. 

CZoriff  and  Z)«nma;i  were  against  the  order. 
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1814. 

Driver,  ex  dem.  Frank,  against  Frank.        »J?J;tii. 

EJECTMENT.      At  the  summer  assizes  for  the  rM\ui  of  all 
\  i-  tT    9      ^         t  '     f       n        1        iCiUtrii'i  real 

tounty  of  York  181  a  there  was  a  verdict  for  the  eiutestothe 

plaintiff,  subject  to  the  opinioiu>f  the  Court  upon  a  case  hmband  orher 

reserved,  which  was  afterwards,  by  permission  of  the  Jlid^rom'and 

Court,  turned  into  a  special  verdict,  and  stated  in  immedidttlf 

*  after  hia  de- 

substance  as  follows :  ceaw.  then  to 

and  to  tlic  ntt 
Margaret  Frank  being  seised  in  fee  of  the  premises  in  of  the  ad,  jd,  , 

question,  by  her  wiU,  dated  the  12th  of  November  1^65,  iJS;y*othel*tht 

and  duly  executed  and  attested,  after  appointing  and  JJ"  J^*^*  ^ 

devising  her  capital  messuage  or  dwelling-house,  with  B.f.hyhhuAd 

the  appurtenants,  in  Pontejract^  to  the  use  of  her  sister  the  ^nt  or 

eldest  ion)  ae* 

Dame  Catheritie  Standish  for  life,    upon   a  condition  ▼enlly,and 
therein  mentioned,   with  remainder  to  the  use  of  her  aod  in  remain 
(the  testatrix's)  niece  CatJierine^'^  the  wife  of  Bacon  .^uler^nTol 
Franks  of  Campsallj  in  tiie  county  of  For*,  Esq.  for  life,  ^^^"^'^^ 
and  also  devising  certain  meadow,  pasture,  and  arable  ^^^  body  of 

every  mth  ten 

lands  to  trustees  for  ^9  years,  if  her  said  niece  should  »nd  wna  (cs« 

...  ,    •  «  A       ceptthe«aiil 

so  long  Lv^  upon  trust  to  pay  the  rents  and  profits  fintoreldcfe 
to  such  person  as  her  niece  should  appoint,  by  way  of  2^^J|*^,^jj 

pocket-money  for  her  during  her  husband's  life,  and  in  '^*^'«®  *^*  "*• 

augmentation  of  her  jointure  after  his  decease,  in  case  est  son  or  an- 

she  should  survive^  devised  her  said  capital  messuage^  the  tesutnz, 

or  dwelling-house  and  lands  above  mentioned,  fi-om  and  Held  that  the 

immediately  after  the  determination  of  the  above  estates,  JhTlow^f^ 

B.  F.  (who  had 
no  children  at 
the  date  of  the  wtU,)  was  not  a  contingent  remainder  to  tnch  son  as  should  be  the  id 
•on  of  B.JF^  at  the  death  of  i?.  F^  nor  a  vested  remainder  in  the  ad  or  other  son  of  B,  F. 
Jiable  to  be  divested  by  his  becoming  the  first  or  eldest,  by  the  death  of  his  elder  biother 
in  the  lifetime  of  B,  F^  but  a  vested  indefeasible  remainder  in  the  id  or  other  son  of  B,  F, 
who  sfumld  be  born  living  an  elder ;  and  therefore  B.  F.  having  had  foor  senSa  of  whom 
the  ad  and  3d,  and  id  and  4th,  were  in  existence  at  the  same  time,  but  all,  except  the  4th| 
died  in  the  Ufctime  (dB.  F,  withvut  issae,  held  that  the  survifing  son  wis  entitled  under 
the  devise.  ' 

and 
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1814*  and  also  all  and  singular  her  manors,  messuages,  lands, 
tenements,  hereditaments,  and  real  estate  whatsoever,  as 
well  freehold  as  copyhold,  from  and  immediately  after 
her  (the  testatrix's)  decease  (except  as  therein  was  ex- 
cepted), charged  and  chargeable  with  the  several 
charges  and  payments  thereinafter  mentioned,  to  the 
use  of  the  said  Bacon  Frank  for  life,  without  impeach- 
ment of  waste;  remainder  to  the  use  of  the  trustees 
during  the  life  of  JB.  Frani^  in  trust  to  preserve  con- 
tingent remainders;  and  from  and  immediately  after. 
the  decease  of  the  said  J3.  Franks  then  to  and  to  the 
use  of  the  id^  'jd^  ^th^  and  all  and  every  other  the  son 
and  sons  of  the  body  of  the  said  B.  Frank,  begotten  or  to 
be  begotten  on  the  body  of  the  said  Catherine,  his  new 
wife,  (except  the  first  or  eldest  son,)  severally^ 
successively,  and  in  remainder  one  after  another,  as  they, 
and  every  of  them  shotdd  be  in  seniority  of  age  andprio^ 
tiiy  qf  birth,  and  of  the  several  and  respective  heirs  nude 
ofthebody  and  bodies  of  every  such  son  and  sons  (except 
thesaidjirst  or  eldest  son)  lawfully  issuing,  the  elder  (^suck 
sons  and  the  heirs  male  of  his  body  being  always  preferred^ 
and  to  take  before  t?ie  younger  of  such  son  and  sons  andthe 
heirs  male  of  his  and  their  body  and  bodies  issuing  ;  and  for 
default  of  such  issue,  then  she  devised  all  her  said  manors, 
&c  as  well  freehold  as  copyhold,  (except  as  before  ex- 
cepted) to  the  use  of  her  godson  Frank  SotJieron,  (the  les- 
sor of  the  plaintiff,)  youngest  son  of  W*  Sotheron,  of  Dar- 
rington,  in  the  coimty  of  York,  Esq.  by  her  niece  SaraAj 
his  now  wife,  for  life^  without  impeachment  of  waste;  re- 
mainder to  the  use  of  the  trusteed  during  the  life  of 
jR  Sotheron,  in  trust  to  preserve  contingent  remainders  ; 
and  from  and  immediately  after  the  decease  of  the  said 
F.  Sotheron^  then  to  and  to  the  use  of  the  ist,  2d,  3d» 
4tb9  and  all  and  ever^  the  son  and  sons  of  the  body  of 


Faani^ 


IN  THE  Fifty-fourth  Year  of  GEORGE  III.  ay 

ihe  said  R  Sotheron  lawfully  begotten  in  tail  male  sue*        i8i4« 

cessivdy,  according  to  their  seniority  of  age  and  priority       — — 

of  birth,  the  elder  and  his  heirs  male  being  always  pre*        ^mnn 

ferred  before  the  younger  ;  with  divers  remainders  over, 

the  ultimate  remainder  being  to  the  use  of  her  nephew 

and  three  nieces,  Sir  Frank  Standish  Bart,  Sarah  the 

wife   of  the  said   fV.  Sotheron^  Elizabeth  the  wife  of 

Robt  Ramsderij   and   Catherine  the  wife  of  the  said 

B.  Franky  and  to  their  r^ective  heirs  and  assigns  for 

ever,  to  take  both  freehold  and  inheritance^  as  tenants 

in  common,  and  not  as  joint  tenants. 

There  was  a  proviso  in  the  will  that  the  tenant  in 
possession,  for  the  time  being,  of  the  estates  devisedi 
should  assume  and  use  the  surname  of  Frank  only, 
which  has  been  accordingly  done  by  F.  Sotheron^  now 
JP.  Franks  the  lessor  of  the  plaintiff.  The  testatrix 
died  on  the  1st  of  June  1766;  Dame  Catherine  Stan^ 
dishy  her  sister,  died  many  years  ago.  B,  Franks  the 
tenant  for  life,  had  issue  by  his  said  wife  four  sons, 
viz.  Richard,  bom  the  2  2d  of  August  1768,  died  on  the 
26\h  oi  February  \  ^6^. 

Bacony  born  the  2d  of  August  1770,  died  without 
issue  the  i6th  otjune  1789. 

Edward  Richardy  bom  the  5th  of  May  1777,  died 
the  22d  of  October  1777- 

Edward  Franky  (the  drfendanty)  bom  the  6th  of  March 
1780,  and  now  living. 

B.  Franky  the  tenant  for  life,  died  in  18 12,  leaving 
the  defendant,  his  then  only  son,  him  surviving.  Cathe-* 
riney  the  wife  of  B.  Franky  died  in  his  lifetime. 

(a)  At  the  time  of  making  the  said  will,  J?.  Franks 

(tf)  Thb  part  of  the  special  verdict,  td  the  end,  was  added  after  th« 
firft  argomcDt,  in  consequence  of  an  Inqniry  from  the  Goatt  whe- 
ther B.  Frank,  the  father>  bad,  at  the  time  of  the  wUI,  considerable. . 
vn^  wbit  ^t  at  til 

the 
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18x4.        the  father  was  in  possession  as  tenant  in  tail  of  large 
'  freehold  estates  at  Campsall,   and  other  places  in  the 

ngatna  county  of  York^  of  considerable  annual  value,  and 
tenant  m  fee  of  other  estates;  and  fV,  Sotnerofty  the 
&ther  of  the  lessor  of  the  plaintifl^  was  in  possession, 
as  tenant  in  fee  of  part,  and  as  tenant  4br  life  with 
remainder  to  his  eldest  son  in  tail  of  other  part,  of 
estates  of  considerable  annual  value. 

This  case  was  twice  argued  at  Serjeatit^  Inn  ;  once  by 
Richardson  for  the  plaintiff,  and  Holroyd  for  the  de- 
fendant, before  Easter  term;  and  again  by  Park  for 
the  plaintiff,  and  Topping  for  the  defendant,  before 
Michaelmas  term  1 8 1 3. 

For  the  plaintiff  it  was  argued  that  the  intention  of 
the  testatrix  was  apparent  on  tlie  face  of  her  will,  that 
her  estate  should  not  unite  with  the  estate  of  B.  Frank 
the  father,  but  should  be  kept  separate  and  distinct; 
and  that  in  order  to  effectuate  such  intent,  the  Court 
would  construe  the  devise  to  the  children  of  JB.  Front, 
as  It  was  explained  by  the  exception,  in  one  of  two 
ways;  ist,  either  as  a  contingent  remainder  to  such 
son  of  B.  F.  as  should  be  his  2d  ^n  at  the  time  of  his 
death ;  in  which  case,  the  defendant,  being  at  the  death 
ofB.  F.  his  only  son,  and  so  not  answering  the  descrip* 
tion  of  taker  designated  by.  the  will,  the  estate  would  go 
over  to  the  next  in  remainder,  viz.  the  lessor  of  the 
plaintiff:  or,  2dly,  if  the  remainder  wtis  not  contin- 
gent, but  vested  in  the  defendant  at  his  birth,  living 
an  elder  brother,,  as  2d  or  other  son  of  B.  JP.,  then 
upon  the  death  of  such  elder  brother,  the  estate  was 
divested  out  of  the  defendant,  by  force  of  the  exception 
of  the  first  or  eldest  son. 

For  the  defendant  it  was  denied  that  such  an  in- 
tention as  contended  for  by  the  plaintiff  was  to  be  coU 

lected 
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lected  from  the  words  of  the  will;  and  it  was  argued        1814. 
that  the  defendant,  under  the  devise  to  the  ad  and       T 

Driver 

other  sons  of  B.  F^  took  a  vested  remainder  at  his         agatMU 
birth,  living  an  elder  brother;  which  was  not  divested 
by  the  event  of  his  elder  brother's  death. 

The  arguments,  and  all  the  pijncipal  cases  upon 
these  points,  will  be  found  fully  discussed  and  con- 
sidered by  the  Court  in  giving  judgment,  which  they 
took  time  to  consider. 

There  being  a  difierence  of  opinion  upon  the  Bench, 
the  Judges  on  dtis  day  delivered  their  opinions  seriatim. 

Dampier  J.  after  stating  th^  special  verdict,  and 
more  particularly  the  clause  in  the  will  relating  to  the 
devise  to  B.  Frank  and  his  children,  with  the  remain- 
der over,  said, — The  decision  of  this  case  rests  upon  the 
(X>nstrucdon  of  the  clause  in  the  will  of  Margaret 
Frank.  And  die  point  whether  the  remainder  over, 
limited  by  diat  clause  to  the  lessor  of  the  plaintiff  has 
taken  eflfect  in  possession,  under  the  circumstances  which 
have  happened,  depends  upon  two  cpiestions,  ist,  whe- 
ther the  estate  given  to  the  children  of  Bacon  Franks 
by  the  same  clause^  was  a  vested  interest,  on  a  person, 
answering  the  description  of  that  clause^  coming  in 
esse,  or  whether  it  remained  in  contingency,  till  the 
determination  of  the  ^particular  estate. .  ad^  Whether 
supposing  it  to  be  vested,  it  is  divested  under  the  events 
which  have  happened.  The  lessor  of  the  plaintiff  is  to 
skew  either  tl^t  it  was  a  contingent  interest,  or  that 
being  vested  it  is  divested.  When  Margaret  Frank 
sdade  her  will,  which  was  about  eight  months  before 
her  death,  Bacon  Franks  who  had  married  one  of  her 
ooieces,  had  no  issue  \  WiUiam  Sotkeron^  who  had  mar* 

zied 
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1814.       ried  another  of  her  nieces,  had  more  than  oneson;  tlie 
present  lessor  of  the  plaintiff  was  then  his  youngest  son, 


Drwek 


Frank, 


against        and  was  her  godson.      Each  of  these  gentlemen  had 
considerable  real  property;   Mr.  Frani^s  was  wholly 
under  his  own  controul,  Mr.  Sotkeron's  was  so  m  pail 
The  situation  of  the  fan)ilies,  as. it  has  been  altered 
since  the  death  of  the  testatrix,  cannot  be  taken  into  the 
accou];it  in  considering  her  intention  (a).    On  the  first 
question,  the  testatrix  has  not  expressed,  in  terms,  any 
wish  to  keep  the  estate  devised  by  her  distinct  from 
Mr.  Bacon  Frani^a  own  estate,  after  his  death.     Sach 
intention  is  only  to  be  inferred  from  the  exception  of 
Ills  first  or  eldest  son,  and  what  weighs  with  me  16, 
that  there  is  no  intention  of  that  sort,  either  expressed 
or  implied,  with  regard  to  Mr.  Sotheron's  estate.     She 
left  it  in  Mr.  Frank's  power  wholly  to  have  defeitted 
such  supposed  intention;  he  might  have  cat  off  the 
intail  of  his  own  estate,  and  devised  the  whole  a£  his 
real  property  to  his  second  son,  the  holder  of  the  tes- 
tatrix's estate.     It  has  been  attempted  to  assist  this 
supposed  intention  by  a  distinction  between  the  words 
first  or  eldest^  as  not  being  synonymous     I  must  coDf- 
fess  I  did  not  very  much  feel  the  force  (^  this  argument^ 
and  I  am  not  sure  that  I  understand  all  the  bearings  of 
it :  my  opinion  is,  however,  that  it  &ils  in  its  found- 
ation, and  tliat  Jirst  or  eldest  mean  the  same  person ; 
eldest  being  only  another  description  otjlrst.    If  a  te»» 

(a\  This  alludes  to  a  part  of  the  case  which  was  added  for  the  in- 
formation of  the  Coart,  if  it  should  be  thought  mateml,  but  was 
afterwards  omitted  in  the  special  Terdict,  it  being  Agreed  by  thm 
counsel  on  both  sides  to  be  immaterial,  and  which  related  to  the  tobie- 
qtient  dispositions  made  by  B.Frank  and  ^  SotherM  of  their  respectire 
estates,  which  they  poMCtted  it  the  time  when  the  teitauis  made 
her  will* 

tator 
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tator  expresses  an  intention  precisely,  in  clear  and  po-  1814. 
sitive  terms,  and  th^e  is  no  legal  objection  to  it,  no  in-  "' 
convenience  arising  from  a  iiterd  adherence  to  such  againti 
intention,  so  expressed,  is  to  be  rq;arded.  The  case  is 
very  different  where  the  intention  is  not  fully  expressed, 
but  is  to  be  collected  and  inferred  as  only  probable.  In 
that  case,  the  probability,  from  which  the  intention  is 
to  be  inferred,  may  be  outweighed  by  the  improbability, 
that  the  testator  could  intend  to  make  a  distribution  of 
his  prop^ty,  attended  with  such  inconveniences  as 
would  follow  from  carrying  into  execution  his  supposed 
intention.  But  strong  as  a  conjecture  may  be  that 
such  was  the  intention.  Lord  Hardrcicke  in  Lomax  v. 
Mohndeny  i  Ves.  294.,  says,  "  whatever  the  intention  i% 
if  there  are  not  words  in  the  will  to  warrant  it,  either 
express  or  implied,  it  cannot  have  efiect."  And  Lord 
Mansfield^  in  Fenn  v.  LcramdeSy  4  Bttr.  2250*,  speaking 
of  the  testator,  whose  will  he  was  then  construing,  saysi 
'^  though  this  was  manifestly  his  intention,  I  was 
extremely  afraid  diere  were  not  words  enough  to  war^ 
rant  us  to  put  this  construction  upon  it"  And  in  a 
case  before  this  Court  in  Easter  term.  Doe  d.  Hick  t. 
Dring  (a),  the  Court  held  that  real  estate  did  not  pass 
by  the  words  ^<  all  and  singular  my  effects  of  what  na- 
ture or  kind  soever,",  though  it  could  not  be  well 
doubted,  on  the  facts  of  that  case,  that  the  testator 
meant  to  diqxjse-of  the  whole  of  his  property.  After 
repeated  and  attentive  consideration  of  the  words  of 
&e  exception,  taken  with  the  rest  of  the  clause,  it  seems 
to  me  to  amount  to  no  more  than  this :  if  my  nephew^ 
in-law.  Bacon  Franks  who  has  no  children,  has  only 
cme  fion,  in  that  case  I  give  it  to  the  second  son  of  my 

Other 
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1814.  odier  nepbew-in-Iaw,  Saiheron^  wlio  has  two^  wkkoat 
regard  to  what  may  happen  to  hit  elder  brother ;  but 
M  Bacon  Frank  has  more  sons  than  one^  I  give  it  to  his 
second  and  other  sons  in  succession,  in  the  same  manner 
as,  in  case  of  there  having  been  ncme^  or  thdr  issue 
failing,  I  have  given  it  to  Fratik  Sathertm*  Giving  all 
the  weight  to  the  exception  of  the  jGrs/  or  eldest  soi^ 
.which  I  think  it  is  entitled  to,  either  in  its  tenns  or  by 
way  of  inference,  I  do  not  think  it  can  so  fiir  govern  the 
construction  of  the  will  under  consideration,  as  to  make 
the  interest  of  theiMCond  and  other  90m  contingent  till 
the  death  of  the  tensht  for  life.  It  has  always  been  an 
object  with  courts  of  law  and  of  equi^  to  vest  interests 
as  soon  as  the  words  of  the  instrument  will  admit  of  it 
Such  a  construction  is  convenient,  as  it  fiidlitates  pro- 
visions for  &milies,  by  ascertaining  the  rights  and  pro- 
perty belonging  to  each  member  of  it,  and  tends  in 
general  to  an  equal  and  fisdr.  arrangement  and  distribu* 
lion.  I  will  only  mention  some  of  the  many  cases 
on  that  head:  Woodcock  v.  Duke  cf  Dorsei^  3  Bra* 
Ck.  C*  S^**^  Ckdnumdeley  v.  Meyrid^  ibid.  253.  n.; 
Willis  V.  WiUisy  3  Fes.  51*  I  Hope  t.  Lord  Chfdeth 
6Fi?5.499.;  Edwards  v.  Hammond^  "^Lev.  132.  &C.' 
I  J&r.i2.  324. 91.;  Brom/leld  v.  Croather^  1^.^313,; 
Doe  V.  Moore,  14  East,  6oi«;  Doe  ▼•  Nowellj  i  M.4r 
&  327.  Let  me  again  read  the  wofds  of  the  clause: 
(herie  the  learned  Judge  briefly  stsEted  it.)  Nothing 
arises  from  the  expression  <<  from  and  immediately 
after  the  death,"  &c.  considered  alooe;  much  more  ef* 
fective  words  have  been  holden,  in  some  of  the  cases 
above  cited,  not  to  prevent  the  Testing  of  estates. 
Here  they  p<nnt  out  the.  time  when  the  party  shall- 
come  into  possession,  and  whether  the  devise  be  imme^ 

diata 
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dkile  or  in  remainder  makeB  no  real  diadnetion.  '  Hie        1814* 
» ofLomax  t.  Hoimdetij  1  Vesm  290.,  shews  only  that 


ihejb^  son,  at  the  time  of  the  tesM(n^%  death,  mig^t         H'^^ 
take  under  the  description  cSjlrd  son,  in  the  will; 
ihougfa  a  son  had  been  bom,  and  died,  after  the  making 
of  the  will,  and  in  the  testator^s  I^time.     It  also 
ahewa  that  the  same  person  may  answer  the  description 
of  *^  primogenitus  et  secundds."    It  seems  to  me  that 
the  determination  in  that  case  cantiot  bear  upon  this, 
iu  iavoor  of  jthe  lessor  of  the  plaintiff,  as  no  child  of 
jBaoofi  Frank  was  in  esse  at  the  time  of  the  death  of 
tlie  testalnx.     It  proves  only  that  a  second  bom  son 
may  lake  under  the  description' of  ^/S^s/.    As  it  shiews 
that  he  may  also  take  under  the'  description  of  second^ 
it  rather  turns  the  other  way,  and  it  appears  to  over- 
throw the  distinction  above  noticed  between '^if  and 
ddesL    The  case  of  Doe  v.  Halleif^  i.  M.  ^  S.  124^ 
lays  il^dowB  that  a  second  son  truty  becoihe  a^rstj  so  as 
to  take  muler  that  description :  but  as  the  words  to  be 
begotten  were  there  considered  as  equivalent  to  begotten^ 
Walter  JamfS  Head  was,  when  ^  will  was'  made,  the 
first  flon  of  Sir  Tkamas  Head^  exdusive  of  William 
tbad^  on  whose  death  the  limitation  to  su6lijtrst  son 
was  made.    I  will  here  take  notice  of  the  case  of  Ciad^ 
wick  ▼•  Dciemany  2  Fern.  528.,  though  it  may  perhaps 
^ffij  rather  to  tlfesecond  point,  on  the  divesting  of  an 
estate  once  vested^^luid  was  cited  for  that  purpose.    It 
tunia  en  an  ^>pointiiient  and  on  a  portion ;  a  subject 
upon  virhidbf  as  imtaaenred  in  Zjonuup  t.  Holmden^ 
I  Fesd-Tga^  the  Coiort  .d[  Chancery  has  taken  larger 
liberties  Aan  cm  ai^  other;  an  eldest  daughter,  where 
there  has  been  a  son  and  an  only  daughter,  has  been 
lieli  to  be  a  jfmmger  duld,  so  as  to  t>e  entitled  to  a 
Vol.  IJI.  D  provi- 
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i8i4«  provinon  under  tfast  description.  Lofd  KmipBt  09m* 
per^s  dedbion  seems  to  be  grounded  on  that  dootRBQ 
and  is  the  concerto  of  it  The  ease  ^fbs  tlm,  the  ftdMr 
^>pointed9  under  a  marriage  settiemait,  a  sun  of 
mon^  by  way  of  portion  to  his  seoond  sob»  who  aAer* 
wards  became  the  first  son,  and)  as  such,  entitled  to  At 
whole  estate;  wheieDpon  the  father  made  a  new  $^ 
pomtment  among  his  other  chiidlnen.  And  the  Lofd 
Keeper  ttgreed  to  the  mk^  that  of  voluntary  deeds  and 
^>pointroents  the  first  is  to  take  plaoe^  and  fikewise  «d» 
mitted  diat  the  defendant,  at  the  time  of  the  MppamA- 
ment)  was  a  person  capable  to  take^  and  was  a  younger 
child  within  the  power  of  appointing;  but  waa  ef  opi- 
nion it  was  a  defeasible  appdntment,  (as  he  termed  it^) 
not  firom  any  power  of  revoking^  or  i^on  the  words  of 
the  f^pointment)  but  from  the  capadty  of  the'person. 
He  was  a  person  capable  to  take  at  the  tkxie  of  the  ap* 
pointment  made,  but  that  was  sub  modoy  and  upaa  a 
tadt  condition,  that  he  diouid  not  afterwards  hifipien  to 
become  the  eldest  son  and  heir;  so  that  he  had,  as  it 
were,  only  a  defeasible  capacity  m  him.  Lord  Ccnopet 
himself  afterwards,  in  Thfffbrd  r.  Jshtom,  2  Fern.  660.^ 
held  that  a  second  son  took  an  estate^  by  thait  descrip* 
tion,  being  second  in  order  of  birth,  though  llie  etder 
brother  was  dead  before  he  was  bom.  This  accords  with 
what  was  said  in  Lonuuf  v.  Hobndeny  that  a  person  mi^ 
answer  botli  descripticms  of  primogeniitu  et  seemidm. 
In  that  case  it  does  not  appear  that  there  was  any  odber 
son  or  any  daughter  to  contest  the  matter  with  Mickard 
Ashkm*9  representatives:  but  the  descr^Cicm  was  held 
sufficiently  certain  to  vest  the  estate  m  Bieksni'  daring 
his  mother's  Ufe^  which  makes  Ae  case  bear  materisdiy 
en  the  present  question.    Heee  it  appears  that  JMbUwd^ 

itkQ 


Faans. 


IN  THs  Tfkmv^vovMm  Tsar  6f  OEORGE  IIL  35 

tlM  ftfttsonof  J?%  J^tfnilv  wasbom  in  17689  radafker        1814. 
hh  death  B^^m  was  bonn^  aaod  Hkvei  till  1789;  during  • 

wUdi  {Mriod  both  JBAMritilfeAard,  Md  Editardi  (ike  ^1^ 
datedant,)  weiv  bom:  llut  Edamrd BMkard  died  be- 
IbMtfaebktkorihfdflfeiidttit  Aeoordii^  to  tbe  eaee 
dl  T^mghftd  t*  Jshtani  the  estate  vested  MiooeMivefy  in 
JBagm  as  eeeond^  Mdmard  Bkhmtd  as  tUM,  and  BA* 
iDord  as  ftiath  son.  But  putting  diat  case  asidei  and 
gnuiting  that  a'SA^sful'son,  botn  after  the  dteatb  of  an 
elder  brodieri  iprmild  not  anaire^  that  deeeriptipni  Ae 
flKt  is  not  so  here,  &r  two  sons,  Boeon  and  Eimtri^ 
swreoo-existing,  and  were  so  fiir  nme  yearai  THe  eon- 
aeqnencesof  holdiag  die  esteteto  be  eontiiigent  till  the 
desA  of  Ae  tunSkety  and  that  the  person  answering  the 
descriptioii  at  that  time  should  talce,  mighc  be  ^ry  in* 
cflPfeMSMt  and  injnrioaa  to  die  ^raily.  Suppose  B. 
^Aankf.  (dleifrdwr4>had  had  tsro^sonsy  and  the  eldest  had 
iMi  m  Us.  fiidw/a  life  leaving  a  son;  he  would  take 
A  AomPs  eBtaSe-;  there  would  be  no  second  son,  e»- 
aweriipg  that  desoiiptbn^  nbeii  llie  oontidgei^;y  hap^ 
feqedl^  to  take  tibe  testati&a's  estate;  which  wouU  go 
MPer^  laaariniptiie  second  son  of  B.  Frmnk^  in  order,  of 
hudi^  wholly  uiipnmded  fee.  Una  can  haidly  be  sap. 
pasad  to.  hafe  beos  the  testatrix's  intention.  Agau^ 
supposing  thnee  sons^  the  eldest  to  die  in  B^FranVu 
kaaulig  a.  finnil^;  die  aacend  son  would  be 
feoia  bodi  estatesi  as  his  yonngar  bsother 
«K>nid  tske  the  iBataCirix^  estate^  aa^  second  son^  when 
ise  contingancy  ha^^pened.  Another  ease  maif  be  pirit; 
auppoiing  many  son%  and  all,  or  aU  but  the  dde»^  were 
to  dfe  fat  B.RanM%  HfiMime  learag  femilies;  tHe 
«tataawoisU^oifer,  and  the  fendliea  pf  the . younger 
MSl»  o€  BkBnmk  wosdd  not  be  profUkd Jw;  wldd^ 

Da  es 
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1814-  mi  it  seems  to  me^  would  defeat  any  imcBtioii  the  feea* 
P^j^^^  tatrix  can  be  supposed  to  have  had*  It  is  possibla^  and 
>V«^  perhaps  probaUe^  that  these  oonsequeiioeB  were  not  in 
her  contemplation:  but  no  one  can  say  thqr  were  not; 
and  I  cannot  infer  an  intention  pr^piant  wilb  such  ccMH 
sequcnoesy  unless  it  appears  much  more  pearly  and 
predsdy  dian  I  can  collect  it  from  this  will»  either  by 
expression  or  inq)lication»  As  to  the  second  point,  I 
wOl  introduce  what  I  have  to  say  vqpon  it»  which  will 
be  yeiy  short,  by  statii^  Lord  MmsfieUC%  words  in 
Chapman  y.  Btymn^  3  Burr.  1634. :  ^  A  court  of  jua» 
tioe  may  construe  a  will,  and  from  what  is  ezpressedf 
necessarily  imply  im  intent  not  particularly  qiecified 
in  words:  but  we  cannot,  from  arbitrary  conjecture^ 
though  founded  on  the  Invest  degree  of  probability, 
add  to  a  will  or  supply  the  omissions."  Tlds  amstmo* 
tion  of  the  will  reqmres  the  same  intentioii  to  support 
it  that  the  other  does,  on  which  I  hare  alreaity  given 
my  opinion;  but  it  appears  to  me  to  bboiur  under 
much  greater  difficulty,  as  it  requires  the  supply  of 
many  more  words,  and  indeed  of  a  whole  dause^  to 
give  it  a  complete  effect  as  a  conditional  lindtatioii^ 
operating  to  separate  the  estates,  whenever^  by  fidlure 
of  persons  answering  the  description,  th^  may  dbanot 
to  be  united  in  one  person.  If  this  cannot  be  done^ 
according  to  Lord  Mansfield^  on  a  conjecture  founded 
mi  the  highest  degree  of  probability,  I  think  it  cannot 
be  done  in  a  case^  where  the  testatrix  has  put  it  in 
Mr.  Franlf^  power  to  unite  the  estates  contrary  to  such 
intention,  aiid  where  the  intention  is  not  continued 
through  the  subsequent  limitation  under  which  the 
lessor  of  the  plaintiff  is  to  take.  It  was  not  much  in- 
sisted upon»  and  I  think  it  must  fidl  for  want  of  words 

to 
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to  ground  it  upcxn.    Upon  the  wholes  I  am  of  qpinkMl  i8i4« 

tliaty  upon  the  &cts  found  on  this  special  yerdict.  there  — — 

must  be  judgment  for  the  defrndant  •iaimt 


BAtUET  X  I  am  .of  opinion  that  the  leaior  of  thia 
plaintiff  is  not  entitled.  It  has  been  argued  on  the  part 
of  the  lessor  of  the  plaintiff  that  the  limitation  in  Mar^ 
garet  Franlfs  will  to  the  second  and  other  sons  of 
B.  Frank  creates  contingent  remainder^  which  were 
not  to  vest  until  the  death  of  A  Frank;  pr  if  notf  s^ 
eondly,  that  the  estate  will  shift  and  pass  on  from  any 
one  who  becomes  J3.  Franifs  eldest  son^  and  will  go  to 
the  next  in  remainder,  as  if  such  son  and  his  line  were 
extinct  And  unless  one  of  these  propositions  can  be 
established  the  lessor  of  the  plaintiff  cannot  succeed. 
That  a  limitation  by  way  of  remainder,  either  by  deed 
or  will,  to  unborn  children  will,  in  general,  give  a 
vested  interest  to  a  child  as  soon  as  any  one  comes  in  • 
ess^  is  a  point  which  cannot  be  disputed*  It  has  been 
made  the  basis  of  many  modem  decisions.  Doe  v.  Perryn, 
3  Term  Itep.4B4.;  Doe  v.  Martin^  4  Term  Rep.  39.;, 
and  Doe  v.  DoroeU^  5  TfrmRep.  518.;  and  there  are 
these  strong  reasons  for  the  decision:  first,  because  the 
law  always  leans  to  the  vesting  of  remainders  in  the 
case  of  real  estates,  inasmuch  as  contingent  remainders 
are  liable  to  be  destroyed;  and,  secondly,  because 
keeping  the  remainder  contingent  until  the  particular 
estate  determiiied  would,  in  many  instances,  exclude  the 
issue  of  a  person  intended  to  take  in  tail,  by  the  pa- 
rent's dying  before  the  remainder  became  vested. 
These  reasons  are  given  by  BuUer  J.  in  Doe  v.  Perryn^ 
3  T.  22. 494*;  and  the  former  of  them,  viz.  that  the ' 
Court  never  construes  a  remainder  to  be  contingent 
D  3  *  where 
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1814.       wli6re  ft  can  be  teken  fbr  TCsMd,  &  mentioned  bjr  Lofdl 
-""^        Hardxtlcke  Ih  Iocs  v.  i>gg^,  in  1745,  according  to  the 
4yMiitf        note  of  that  caae  m  3  T.*R.  489.     But  the  question 
,  here  is  whether  the  words  of  exception,  (except  the 

flrst  or  eldest  son,)  will  not  take  the  case  out  of  the 
general  rule,  and  will  not  prevent  the  estate  from  vest- 
ing till  S*  Franca  death,  or  after  it  has  once  vested 
will  not  divest  it  The  wdrds  «« first  or  eldest,"  though 
in  some  cases  synonymous,  mir^  have  diflferent  mean- 
ings, the  word  «  first"  applying  strictly  to  the  first 
bom,  and  the  Ae  word  **  eldest"  applying  to  one  who, 
(hough  not  first  bom,  becomes  eldest ;  and  upon  tida 
tdll,  I  think  their  tme  constraction  is  to  explain  whom 
the  testatrix  meant  by  the  terms  <<  second  son"  in  the 
prior  limitation,  and  to  confine  this  exception  to  such 
son  or  sohs  as  she  meant  the  prior  limitation  to  t)m  f t^ 
but  not  to  prevent  the  estate  from  vesting  as  soon  as 
ihere  should  be  such  a  decond  son  as  she  meant  to  de- 
signate. The  term  <<  second  sou,**  if  unexplained, 
taught  admit  of  question ;  if  it  meant  second  in  ordei* 
bf  nature^  it  would  include  a  son  who,  at  the  time  of  his 
birth,  might  be  an  eldest  and  oilly  son,  and  one  obje^ 
of  this  exception  might  be  to  confine  the  words  ^*  second 
son"  to  a  child  who  had  an  elder  brother  living  dt  the  time. 
The  limitation  too,  without  the  exception,  would  have 
stood  to  the  second,  third,  fourth,  and  every  other  the 
son  and  sons  of  the  bodies  of  J9«  aiid  Mrs.  Pranks  and 
the  latter  words  "  to  every  other  the  son  and  son^ 
are  so  genera],  that  the  testatrix  might  have  doubted 
whether  they  would  not  let  in  the  son  whom  she  had 
previously  passed  by,  if  there  were  not  words  expressly 
to  exclude  him;  and  she  might  have  introduced  the 
exception  in  question  for  the  fiirther  purpose  of  this 
12  ^exdu- 
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To  pitf  H  ki  a  diffbrait  wwy;  if  A  JVont        1814. 

IumI  bad  teveral  son^i  each  dying  aoon  after  its  birtb,  ao  ' 

-.  .        -  111  Dwvia 

B$ff)r  &  sencft  of  yean  never  to  have  had  two  sons  at  a        tiaha 

tm^  none  of  these  diildrea  would  ever  have  stood  m 

ib0  ^laiacter  crf'a  youngs  child,  and  would  never  have 

answered  the  deacr^tion  of  2d  aaD»  in  the  m^pmg 

in  which,  aceording  to  my  view  of  this  auction,  it  waa 

Uiod  in  this  will,  and  therefore  would  never  have  been 

entitled  under  the  limitation  to  the  ad  son;   but  aa 

iPOB  aa  there  were  two  sons  in  esse  at  a  tune^  then 

there  waa  a  person  who,  in  the  narrower  construction 

eCtfae  w«»d,  second,  and  in  the  mannn*  in  which  thi« 

ejweption  seems  to  me  to  narrow  it^  answered  the  d^ 

aeription  in  this  will;  and  thep  in  my  judgment  this 

feDuuDder  vested    The  reas<m,  indeed,  why  the  tea- 

la^Bt  introduced  this  eKoeption  (except  the  first  or 

dldest)  is  not  stated  in  the  will,  but  it  was  assumed  in 

aiginaent  that  it  must  have  beai  to  prevent  an  union 

of  her  estates  with  JB.  JPmn/Er's,  and  to  have  nmde  out  of 

her  estates,  and  his,  two  independent  families;  and  unlesa 

die. lessor  of  the  plaintiff  can  make  out  that  that  waa 

her  intention  he  must  fiul.     It  is  singular  indeed  that 

we  are  to  assume  that  Ae  testatrix  must  have  meant  to 

preieat  an  union  of  her  estate  with  B.  Unni^a^  when 

this  nmdifit  does  not  find  that  the  teetateiz  knew  that 

A  ntanjk  had  any  estate ;  and  we  must  ecmstrue  this 

idli  as  if  the  testatrix  was  utterly  igaanmt  ^rfietfaer 

fi»  Frmik  had  any  estate  or  not.     It  ia  observable  too 

diat  there  are  no  words  to  shift  the  estate  from  a  ad  . 

son,  when  he  bee^nes  ma  ddest,  which  is  usual,  where 

the  otgeet  is  to  preveiif  an  union  of  two  estates,  and 

^hjeh  words,  acooiding  to  the  case  in  Burr.  2246^  seem 

aeeeaaavy  fiur  thetpwpose;  and  the  want  of  those  words 

D  4  makes 
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i8i4.  makes  it  the  leas  certain  that  the  pre^eodng  aa  uoiam 
***^  of  the  estates  vms  the  testatrix's  object  Where  a  tea* 
^mna  tatrix  does  not  condescend  to  give  a  reason,  it  is  dil^ 
ficult  to  say  v^bai  her  reason  must  have  been ;  and  if 
more  tlian  one  can  be  ]giyen,  it  is  not  safe  to  act  upon 
the  presumption  that  she  had  only  onew  Suppose  the 
testatrix  to  liave  added  after  this  excepticm  (except  the 
ist  or  eldest  son)  whom  I  excq)t  for  this  reason,  be- 
cause Mr.  JP.  means  to  bring  him  up  as  a  Catholic,  or 
a  Dissenter,  or  because  he  means  to  send  him  to  a 
particular  school  or  university,  which  I  dislike^  or  to  a 
paoticular  tutor,  of  whom  I  disf^prove^  or  because  ha 
intends  him  for  tlie  army  or  navy;  coukL  the  oonatruo* 
tion  now  contended  for  prevail,  that  the  limitation  to  the 
2d  and  other  sons  was  to  be  contingent  till  B.  Franlf% 
death,  or  was  to  shift  and  pass  on  whenever  a  2d  son 
became  an  eldest?  Or  su^xxse  the  testatrix  to  have 
given  this  as  a  reason  for  the  exception,  whom  I  except 
because  I  quarrelled  with  Mr.  and  Mrs.  F.  about  the 
name  their  eldest  child  was  to  have,  and  they  vowed 
they  would  give  the  name  to  which!  objected,  not  only 
to  the  first  bom^  butt  hi  case  that  should  die^  that  th^ 
would  give  it  to  each  son  that  should  become  eldest 
until  thqr  should  have  two  sons  in  esse  at  the  same 
time,  that  is,  until  they  should  have,  in  the  language  erf* 
this  will,  a  2d  son.  Or  suppose  her  to  have  given  this 
reason,  whom  I  excq>t  because  I  do  not  choose  my  estates 
to  be  united  with  those  of  Jl  iS.,  and  J.  &  has  promised, 
upon  their  having  a  son,  to  settle  his  estates  upon  such 
son,  and  he  has  alK>  promised,  in  case  of  the  death  of 
that  son  before  there  is  a  2d»  to  limit  it  firom  time  to 
time  upon  whoever  may  be  their  only  son*  In  any  of 
these  case%  the  argument  that  the  exception  must  have 

.  *  been 
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been  introduced  to  pi«!vait  an  union  of  the  estates  of       1(14. 
Ibe  testBtrix  with  those  of  Mr.  F^  could  not  arise.    And 
1k)w  can  it  be  said  wkh  that  certainty  which  a  court  of 
justice  requires,  that  none  of  these  were  the  reasons  in 
this  case?    Evidence  as  to  what  really  was  the  reason 
would  have  been  inadmissible^  and  it  would  be  sin- 
gular that  the  Court  should  be  deciding  on  the  ground 
that  the  testatrix  oooldoidy  have  had  one  reason,  when 
there  might  bepape>9  in  her  own  hand-writing  shewing 
to  demoDStration  that  die  acted  upon  another.    I  can- 
not act  upon  conjecture^  nor  upon  the  most  probable 
of  8Bven4  possible  reasons;   and  though  I  agree  the 
preventing  an  union  of  the  estates  was  the  most  pn>» 
bable,  yet  there  does  not  qipear  to  me  to  be  that  car^ 
tainly  in  this  case  upcm  which  alone  a  Court  of  justice 
ou^t  to  act    The  consequences  which  would  result 
from  h«dding  this  remainder  t»ntingent  till  B.Fr(uiV% 
death)  would  be  no  ground  against  holding  it  contin- 
gent, if  I  saw  clearly  that  it  was  necessary  so  to  hoU 
in  osder  to  effectuate  the  manifest  intent  <^  the  testa^ 
trix;  but  in  this  case  I  can  see  no  manifest  intent  that 
the  testatrix's  estates  and  B.  Franlf%  should  not  unite; 
and  in  many  events  ^diich  mi^t  have  happened,  what  I 
can  see  to  have  been  the  manifest  intent  of  the  testatrix 
would  have  been  defeated,  were  this  to  be  considered  a 
oontingent  remainder  till  J9.  Franffs  death.    It  is  ^>pa^ 
rest  upon  this  will  that  the  testatrix  never  meant^a 
3d  son  of  JS.  R-ank  to  take  until  there  was  a  feilure  of 
maleissne  of  the  od,  nor  a  4th  until  there  was  a  feilure 
of  male  issue  of  the  ad  and  3d,  and  so  on ;  and  that 
she  i^er  meant  her  godson  F.  Soiheran  to  take^  untfl 
there  was  a  fiobre  dT  issue  male  of  all  the  younger 
dMyU[renofMr.aadMrs.ih»ii:  and  yet  the  oontrary 

would 
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1814.  would  have  huppeiMd  in  many  cuiai  n^uib  vjl^l  fat 
~        put,  if  this  WOT  to  be  jtoneidertd  xogtipgwit  wwiiiii'' 

«^^iiur  der  till  A iVm^s  deaA«  Si^pote^  for  UMtwoc^  AiFl 
to  have  had  six  younger  soub,  and  eidi  of  thamto  haw 
had  male  issue  in  his  hCMime^  aueh  male  issue  oeuU 
never  haye  taken  if  their  ftdmrs  respeatiYely  had  died 
b^>re£.JF:  If  the  &diers  of  all,  «.r.  allJ3.i^/s  younger 
soiM,  had  died  before  R  JP.,  the  estates  upon  his  deadi 
would  have  gone  over  to  F,  Skthmm^  to  the  exclusion 
of  all  the  gnuidfions  of  B.F.,  and  if  AF/s  ad,  3d, 
4ih,  and  5th  younger  sons  had  died  before  B.  JFl,  les^ 
ing  the  6th  surviving,  tfie  estates  upon  A  FJn  de&lh 
would  have  gone  to  the  6th  in  tail,  to  the  exclusion  of 
the  sons  of  the  rider  brothers.  AnoAa*  inconvenience 
fifom  holding  this  a  coatingsnt  remainder  till  B.  FJs  death 
would  be»  that  the  estates  eoidd  ae««r  be  settkd^  even 
with  J9.  FJs  eoneurreace^  upon  the  maniege  of  any  of 
Ms  aoiis,  beoiMise  mo  seeuFt  provimm  could  be  madtf 
li^Boa  them  for  wifo  or  children.  Upon  the  wh<de^ 
therefore,  inasmneh  as  I  cannot  see  with  certainty  Aat 
fins  exception  of  the  first  or  eldest  son  was  to  prevent 
tt  union  of  the  fiunily  estates,  as  tins  is  only  the  meet 
pretMble  of  several  posdble  motives,  as  (if  this  wetw 
the  motive)  it  is  reasonable  to  expect  there  would  have 
been  cKpress  words  to  divsst  it  even  after  B.FJb  dealh^ 
as  Ae  oonstraetian  centended  for  woidd  piwvoKt  any 
fomily  settlenient  of  this  eilati  during  J9.  F.'s  iile,  isd 
woold  in  mai^  possfole  cases  leav«  the  issue  of  die  ad^ 
3d,  4th,  or  other  iTOfodrng  sens  of  JR  F.  unptwvided 
for,  and  cwj  on  the  estate  to  persons  vribo  were  none 
distant  ok^s  of  the  testatrix's  censideiwtion,  «d  aa 
the  holding*  that  this  ffemainder  vosted  in  B.  F/b  2d  soq 
aaeoesiwheJmd»>osens  tegslhtr  in  esse^  wiH  satisfy 

every 
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efexj  tftiffd  in  the  will,  and,  as  &r  as  I  can  be  oerttt%        1814. 
eray  uMxwe  of  tl^  tesl8tnx»  and  «a  it  &]k  in  with  the       " 
aaom  that  tio  remainder  is  to  be  deemed  contingent       j^mnst 
wiiich  Gin  be  deemed  vested,  I  am  of  oghaaa  ikaX  this 
remaiadar  vested  in  the  defisadant  Edward  Fra$ii  up<m 
hie  hinby  and  that  it  did  not  become  divested  upon  bis 
beccmung  his  father's  only  son* 

Le  Buufc  J.  The  special  veidict  has  abeady  been 
stated,  and  as  upon  the  fiaUest  consideration  I  cannot 
bring  my  mind  to  any  oth^  conclusion  than  that  wUcb  ' 
ifprees  with  my  two  Brotber%  I  shall  sotiepeat  thestate- 
aaentar  (be  aig«wiflatsirhieh  they  have  used.  Nevcrtfae.^ 
has  it  is  proper  that  I  should  briefly  state. die  &cts  and 
faaaoasan  whieb  I  have  brought  my  mind  to  the  sama 
ConeluaieQ  with  tbenu  The  questions  arising  on  this 
ipeeial  verdict  aie^  firaty  What  U  the  intention  of  the 
teatatris:,  as  it  is  to  be  collected  from  the  words  of 
ber  will  ?  and,  secondly.  Whether  she  has  used  words 
wbieh  in  legal  oonstmctkm  can  carry  such  sutoit  into 
aftct?  Tlie  material  £s^;ts  and  Ibe  state  of  her  fina^y 
may  be  given  in  a  few  words»  At  Ae  time  of  maidag 
Itorwil^  andatthetimeof  b^  death,  she  had  ^xuec^ 
due  wifeaf  B. Frtmk^  who^  had  not  at  that  tiase^ aogr 
iSMebom;  and  aaothernieoe^  the  wife  of  W.SoAer^th 
wbn  bad  mare  sons  tissnoae^  tbe  yaaqgest  of  wbaai 
WM  RSoOerm  ber  fgaimm.  B.  Frank  was  at  dwk 
HmeteMat  hi  tail  in  pcisaiaMep  of  hrge  freehold  emtmk 
end  tenant  in  feeafother  estates;  and  W.Soiierm^lk^ 
Mhor,  was  tenant  in  fee  in  pomemian  of  part,  and  ta» 
aMMtforiife,  WlribramahMkrtahisehiestsanhitaJlbraf 
«lher  f$tif  ef  estatei  af  fOMaMcrable  vaiae.  la  ihis 
«kaa«Mn  af  Aaigs  ike  twisiiiji,  m$im  her  wfll,  % 

whichy 


44  CASES  IN  TRINITY  TERM 

1814.        ii^ich,  after  giving  her  nuuision-hease  at  Pontefiniet  lm 
'        her  sister,  Lady  Standisk^  for  hfe^  with  remainder  to 

Vhtxek 

n^amu  her  niece  Mrs.  J9.  Frank  fer  life,  and  also  giving  oertain 
lands  to  trustees,  on  trust,  to  pay  the  rent  to  her  said 
niece  Mrs.  B.  Frank  for  her  life^  by  way  rf  pocket- 
money  during  her  husband's  life,  and  in  augmentatiim 
of  her  jointure  i^r  his  death,  she  gives  the  remainder 
in  the  said  mansion-house  and  lands,  and  also  all  other 
her  real  real  estates  whatsoever,  to  her  niece's  husband^ 
B.Ptanky  for  life,  remainder  to  trustees  to  preserve 
Contingent  remainders,  and  from  and  immediate^ 
after  the  decease  of  the  said  B.  Franks  then  (and  these 
are  the  words  on  which  the  doubt  arises)  to  and  to 
the  use  of  the  ad,  3d,  4th,  and  all  and  every  other 
the  s(Hi  and  scMis  of  the  body  of  1^  said  B.  Franks  be- 
gotten on  his  now  wife,  (except  the  first  or  eldest  son,) 
severally,  suooesrively,  and  in  remainder,  one  after 
another,  and  of  the  several  heirs  male  of  the  body  of 
every  such  s<m  and  sons,  (except  die  said  first  or  ddeat 
son,)  and  for  defimk  of  such  issuer  unto  and  to  the  use 
and  behoof  of  her  godson  JR  SoM^nwi,  yoimgest  son  of 
W.Seihenm^  ferhisUEs,  remainder  to  trustees^  &c  r^ 
matnder  to  and  to  the  use  of  the  ibt,  ad,  sd,  4tb9  and 
att  and  every  other  son  and  sons  of  the  body  of  the 
aaid  F.  Sotherm^  in  tail  male^  with  an  utemate  nmaki* 
dor  to  her  nepheM^  and  three  nieces  in  fee,  aa  tenanto  in 
conmion.  Considerable  rdiance  was  had  in  aiguaoBk 
on  this  exoepdon,  just  adverted  to,  of  the  first  or  ddest 
•on^  here  twice  introduced^  as  manifesting  an  anxielj 
on  the  part  of  the  testatrix  to  exehide  a  younger  ton 
becoming  a  ist  or  ddest  son.  I  oonfeas  it  atafcei 
my  mind  aa  not  canying  the  ooGlttaon  fiuiiher  diati 
*e  &it  eaqtMiop  limiting  it  to  the  a^  3d»  and 
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sfAk  $009   and  ag  introduoed  for  no  other  purpdie        1S14. 
dun  to  exdttde  a  ccmduaion  that  under  the  terms       _ 
^  other  son  and  scmis"    might  be  included  a  ist  or         agtinsi 
ddest  BOB,  if  this  excepticm  were  not  added.    From  the 
other  fiicts  of  the  case  it  appears  that  during  the  life  of 
B.  Frank  there  were  in  exiitence  at  the  same  time^  a 
I8t  or  eldest  scm,  and  also  a  2d  son,  answering  die 
description  in  the  testatrix's  will  of  the  2d  or  other 
aon»  eJKept  the  ist  or  eldest  son;  bnt  all  the  sons  hot 
one  haying  diedM  the  life-time  of  J3*  R'ani^  the  tenant 
tot  lifi^  there  was  at  his  death  <mly  one  son  living.    At 
that  period^  ther^re^  there  wns'.not  any  perscfn  ai^ 
awering  the  description  of  a  3d  o^  other  son*   ex- 
cept the  ist  or  eldest  son.    And  that  gives  rise'  to  the 
qiiesticm*    For  the  plaintiff  it  is  conten^i^d  i,n  alignment 
npon  these  &atfl^  and  o»  the  words  of  tfail  wiU,  that 
tbe  intent  of  the  testatrix  is  clear  thrit  her  estate  should 
never  be  united  with  the  estate  of  B.JFWtnl^  but  should 
^  to  make  a  provision  for  a  second  &)nily  in  the  younger 
aons  <^uB.  JFranl^s^  &mily,  and  in  default  of  sudif  m  a 
younger  son  of  her  niece  Mrs.  jSt^AdToit,    Andtothise^ 
&ct  it  waaoontended  tibat  the  remainder  Umitod  to  die  ad 
son  of  A  2^11^,  after  the  estate  for  Jife  (pven  to  &i^r«fiii^ 
is  contingent  until  after  the  death  of  £.  Fnmi^  and  theoy 
amd  not  be^re^  is  to  vest  in  interest  and  posseMon  in  the 
person  who  shall  then  be  his  ad  son ;  and  if  there,  shall 
.not  then  be  a  ad  son^  or  other  son  esoiept  an  eldest^  of 
B.  Wrcaik,  diall  go  over  to.jP.Sb^^nwi  or  that  ^n  a  ad 
son  of  B.Bravk  coming  in  esse  in  the- life-time  of 
Bk  Frqnky  the  estate  shall  presendy  vest  i^  inteiest  in 
auch  ad  son,  snbyecty  how^ever,;  to  be.divsiBted  jn  case 
that    ad  son  should  become*  apt  ^)d^  soUi  by  the 
jdaath  of  his  elder  brother  in:  the  liiMime  of  &  JFVwflA 
die  fiither.    It  does  not  appear  to  me  that  the  will  itself 

firdm 
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i8f4.  flwm  whkh  die  iatenttcm  of  the  tesMrfac  is  to  bettl- 

-^—  loettd,  does  auffickatly  manifiMC  the  intent  iwHiilirt 

«fJS!u/^  for  to  tke  extent  to  iiiikh  it  is  oontendBd,  luundy,  tiutt 

^^^'''^  her  estate  slK>uld  never  be  wsted  with  the  estate  of  A 


Frtmif  or  that  it  shoiM  raoain  in  oontinfenejr,  who 
should  take  her  estate  in  interest^  till  after  die  desdh  of 
B.  Frank.  I  find  no  words  in  the  will  lunitii^  the  pe- 
riod of  her  estate  'vestiag  in  intSRst  to  the  death  of  A 
M^anlt^  or  mtimatiag  a  des^  oi  keqping  the  estatss 
saparotts  mcept  so  fiv  ae  she  describes  the  person  iA» 
k  to  take.  The  manner  in  whidi*  the  estate  is  Krafted 
to  F.  Soikertmj  hi  defiadt  of  a  ad  and  oAer  sons  of 
M.FiwAand their  issae^  seems  to  lAtew  ttiecoBrtntfjr; 
fer  she  limits  it  to  hnn,  by  name^  for  life,  and  tohhi  first 
nd  odier  sons  in  tttl  male ;  so  that  if  by  the  deaAof 
h»  elder  brothers  he  had  become  the  lat  or  elder  son 
ofhisfrdier  IKiSMIffoit,  andhadaasodisucoeededto 
his  fiidier's  estates,  he  would  stffli  hate  been^endded  to 
die  remamder  lunited  to  him  by  die  will  of  the  testatrix. 
And  diere  seems  no  good  reason  to  suppose  that  hsr 
intention  waa  diflbrent  widt  roapect  ta*  the  fiknily  of  oim 
meoe^  from  what  it  was  with  reapeot  to  die  odier;  orthat 
she  meant  to  guard  agahist  the  muon  of  the  MwA 
estate  with  her  estate^  more  stricdy,  than  against  the 
union  of  the  SoOuron  estate  with  her  estater  in  both  i»- 
mffies  she  selects  die  yomiger  children  as  the  objed^ef 
her  bounty,  and  prefers  die  younger  bran^es  of  the 
fiindly  of  her  niece  Mu  B.  jRrtntt  to  die  younger 
branch  of  the  family  of  her  niece  Mu  Sottertm.  .1 
dierefore  consider  the  intent  of  the  testatrix  to  be  to 
fimit  the  remainder  of  her  estate  after  M^  FhmlFs  duA 
to  his  ad  and  other  sons^  he  haru^  Aen  no  aona 
Vorn^  in  dia  sane  saaaiisr  as  dkfr  did  widi  rapaett^dte 
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ymuillfer  sen  of  ^  iMfarm,  wiio  was  then  bont,  and  as        1814. 

dtt  would  h$m  done  to  such  ad  mh  by  name^  if       """ 

JLJhMit  at  the  time  6lie  made  her  will  bad  then  had        jfobut 

two  or  more  sons  in  bong)  viz.  to  ^EAtamd  -the  second 

aon  of  B*  Franks,  in  which  case  such  ad  sen  Edward 

WoaU  hMre  taken  a  Tested  remainder  subject  to  die  life 

rfhii  ttther.    80  hare,  I  think  that  on  Ae  birth  of  a 

peiBoa  anamring  the  descr^on  of  2d  son  of  B. 

tnmkj  the  remaiBder  vested  in  him,  in  the  same  nuin- 

aer  as  it  would  haive  done  if  such  son  had  be^i  bom  at 

d^  time  of  making  fasr  will,  and  had  been  described  as 

mok  by  name..    The  €)b)ection  made  to  each  constnio- 

tiba  is,  that  it  defeats  her  general  intention,  supposing 

auGk  general  intention  to  be^  to  prevent  the  possibility  of 

the  two  estates  unitingiA  the  same  person ;  because  by 

Sm  death,  ef  the  1st  oir  ddest  son  without  issue,  tile 

^  aoa  will  heoome  the  eldest  son,  and  as  such  enti^ 

dad  to  the  entailed  estate  of  his  &ther,  and  possibly  to 

the  tmeDtailed  estate  dso.    To  this  I  answer,  that  in*> 

ateadofl&e  eldest  son  dying  in  the  life-timeofhis&ther 

aitiMttt  issnc^  he  may  die  leaving  issne;  in  which  ease 

theentiViM  calate  of  die  fiufcer,  dsrtainly^  and  possibly 

ike  nasettkd  estate  abo^  will  go  to  such  issue ;  and  the 

nA  sen  wiU  become  a  ist  <Nr  ddest  son  without  the 

eldest  son's  estate ;  and  the  estate  of  the  testatrix,  eXf 

pOMsdy  mtended  for  him  as  a  2d  scm,  wiH  go  over  to 

a  yoenger  son  or  to  another  fiunily.    Again,  instead  of 

the  eldest  son  dyings  die  2d  son  may  die  feaving 

Mie ;  in  wUah  ease  the  estate  intended  as  a  provision 

for  a  ad  son's  &aaily^  wiD  ge  asvey  from  that  fionily 

ta  a  3d  SOB,  or  to  anodier  finnily.     This  argument 

magr  be  puteued  t»  the  extent  of  a  3d,  4di,  ^b,  and 

angr  maberof  sensf  dying  in  the  li^fe  of  the&ther,  leav^ 

ing 
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i8i4«        ing  iasae,  and  none  of  their  issu^  being  cqwUe^  l^tbk 
_  construction,  of  enjoying  the  estate  ^idently  deHgned 

against  for  them  by  the  ^testatrix.  And  we  must  put  the  same 
construction  on  this  will,  in  the  events  whidi  have  hap* 
pened,  as  we  should  do  if  the  situation  of  the  fiunily  had 
been  as  I  have  before  supposed^  that  is,  if  instead  of  & 
J^anl^s  leaving  only  one  son,  he  had  had  several  younger 
sons,  and  those  sons  had  died  in  the  life^time  of  BdF. 
leaving  issue.  In  that  case  it  appears  to  me  that  it 
would  be  a  very  forced  inference  to  make^  that  the 
estate  should,  notwithstanding,  go  over  to  the  fionify 
of  Mrs.  Sotkeron.  These  necessary  results  of  cod!» 
struing  t£e  will  to  give  a  contingent  interest  to 
the  2d  and  other  sons,  or  in  other  words,  to  sudi 
person  as  shall  be  the  2d  son  at  the  dealh  of  the 
^  father,  the  tenant  for  life,  operate  foreiUy  on  my  mind 
•  ilgainst  inferring  such  intention  from  the  worda  of  the 

will,  and  I  cannot  find  such  intention  plainly  ezpiessed; 
if  it  had  been  plainly  expressed,  the  intention  must  have 
prevailed  in  defiance  ot  such  ccmseqaenoes.  The  prin- 
ciples on  which  courts  of  law  proceed,  are  in  bvour  of 
estates  vesting^  and  the  authorities  in  siqpport  of  those 
ptindples  have  been  already  adverted  to^  so  that  I  shaft 
not  rqpeat  them.  It  never  could  have  been  the  inteop 
tion  of  the  testatrix  to  prevent  a  2d  or  younger  son 
of  B.Franiito»i  marrymg  in  the  life-time  of  hisfiafaer^ 
by  disabling  him  to  transmit  her  estate  to  hia  children 
at  all  events.  Such  are  the  arguments  against  constru- 
ing the  intention  of  the  testatrix  to  have  been,  thatdiere 
should  never  bean  union  of  her  estate  with  the  estate  o* 
B.  FranJu  But  supposing  we  could  be  satisfied  that 
such  was  the  intenti<A  of  the  testatrix,  to  keep  the 
two  estates  sqiarate^  and  that  they  should  never  be 
united  in  the  same  son  of  A  Franks  of  which  I  cannot 
14  satisfy 
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u&fy  myseli^  still  I  can  find  no  words  in  thu  will  saffi*        1814. 

tient  to  cany  such  intent  into  efiect     For  whatever  .    . 

tbe  intent  be,  if  there  are  not  words  in  the  will  to  wto«     '   ^m 

rant  it,  either  express  or  implied,  it  cannot  have  effect 

Ixird  Mamfield  says  in  Fen  y.  LammdeSf  ^246.  <*  The 

testator  meant  to  make  a  new  fiunily  in  the  then  2d 

■on,  or  whoever  should  afterwards  become  the  2d  son 

cdP  his  daughter  by  her  then  husbandl    Though  this 

was  manifesdy  his  intention,  I  was  extremely  afraid 

there  were  not  words  enow  to  warrant  us  to  put  this 

construction  upon  it     But  I  think  there  are  words 

sufficient  to  justify  a  construction  agreeable  to  the  in* 

tendon  of  the  testator."    So  here^  whatever  we  mar 

think  was  Mr&JFywi^s  intention,  I  cannot  find  any 

thing  in  thejwill  to  authorise  me  in  reading  the  devise 

to  such  perscm  as  shall  be  the  2d  son  of  A  Frank  at 

die  death  of  his  fiuher,  so  as  to  make  it  contingent 

Agsin,  I  can  find  no  words  to  warrant  a  divesting  of 

the  estate^  once  vested,  in  the  event  of  a  2d  or  younger 

flon  becoming  an  ddest  son,  such  as  were  the  words 

cf  the  will  in  the  case  of  Fen  v.  laamdes^  and  such 

words  I  coneeive  we  cannot  supply*    It  therefore  ap* 

pears  to  me  that  tlie  intent  is  not  sufficiently  pliun  to 

limit  the  description  of  2d  and  other  sons  to  such  per* 

son  as  shall  answer  such  deiKif^on  at  the  death  of 

the  fiulier,  so  as  to  make  it  contingent ;  nor  to  direst 

the  lemaiDder,  once  vested,  in  the  event  of  the  person 

in  ^diom  it  is  vested  becoming  a  first  or  eldest*  son. 

Tor  these  reasons  I  tiiink  the  judgment  should  bd  for 

the  defendant* 

Lord  EixsKBoaouoH  C.  J.    I  have  to  regret  that 

{he  view  I  have  taken  of  the  subject  now  under  consi- 

yoL.ilL  E  dsratiM 
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l8i4.        deration  leads  ine  to  form  an  opinion  differing,  so  ma- 
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teriaUy  as  it  does,  from  that  which  has  been  delivered 
dgainst  by  the  rest  of  my  Brothers.  The  first  question  for  con- 
sideration on  this  special  verdict,  appears  to  me  to  be, 
what  is  the  intention  of  the  testatrix,  as  it  is  to  be  col* 
lected  on  the  face,  and  from  the  language  of  the  wiEL 
And,  supposing  such  intention  to  be  clear  and  manifest, 
,  then,  secondly,  are  there  to  be  found  in  the  will  words 
capable  of  carrying  that  intention  into  legal  effect. 
The  first  is  the  principal  question  for  our  consideration; 
fi>r,  supposing  the  intention  upon  the  fiice  of  the  will  to 
be  dear,  it  is  difficult  to  say  what  words,  by  whidi  such 
intention  is  clearly  expressed,  or  fix>m  which  it  is  mani- 
festly and  with  certainty  to  be  implied,  are  not  aha 
capable  of  giving  effect  to  it  When  I  speak  of  certainQr» 
I  must  be  understood  to  speak  of  moral  certainty,  the 
only  certainty  which  relates  to  this  subject;  and  hardly 
any  certainty,  upon  any  moral  subject,  can  be  predi- 
cated, which  does  not  admit  some  degree  of  mere  possi- 
bility to  the  contrary.  The  testatrix,  Margaret  Frani^ 
appears  by  the  will  to  have  been  the  aunt  of  two  mar- 
ried ladies,  Mrs.  Bacon  Franks  and  Mrs.  Sothenm. 
Mrs.  B.  Frank  had  no  child  bom  at  the  time  of  making 
this  wiU.  Mrs.  Sotheron  had  at  least  two^  inasmuch  as 
the  testatrix  describes  her  godson,  FrarJc  Sotheron^  the 
lessor  of  the  plaintiff,  as  the  youngest  son  of  W.  Sothe- 
ron^  the  husband  of  her  niece  Mrs/Sotheron.  After  an 
appointment  and  devise  of  her  capital  messuage^  in 
which  she  lived,  to  her  sister  Dame  Standish  for  her 
life^  and  after  her  death  a  similar  appointment  of  that 
messuage,  and  of  the  rents  and  profits  of  certain  mea- 
dow, pasture,  and  arable  ground  to  Mrs.  B.  Frank  as 
pocket  money  during  her  husband's  life,  she  devises  the 

bulk 
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bulk  of  her  estate  to  B.  Franks  her  niece^s  husband,  for 
Kfe^  and  from  and  immediately  after  his  decease^  then 
to  and  to  the  use  of  the  2d,  3d,  4th,  and  all  and  every  t^^^t^ 
other  the  son  and  sons  of  the  body  of  the  said  B.  Franks  Fiamk. 
begotten  or  to  be  b^otten  on  the  body  of  her  said  niece 
CaiAerinej  his  then  wife,  except  the  first  or  eldest  son^ 
severally,  successively,  and  in  remainder,  one  after  an* 
other,  and  the  several  and  respective  heirs  male  of  the 
body,  and  bodies,  of  every  such  son  and  sons,  except  the 
first  or  eldest  son,  lawfully  issuing;  and  for  de&ult  of  such 
issue,  then  unto  and  to  the  use  and  behoof  of  bergodsonP, 
SotheroTiy  youngest  son  of  fV.  SoiAeran,  and  fix>m  and  im* 
mediately  after  his  decease^  to  the  use  of  the  ist,  ad,  2^ 
4th,  and  all  and  every  other  son  and  sons  of  the  body  of 
the  said  F.  Sotheron ;  with  divers  limitations  over.  Hiere 
is  a  general  proviso  in  the  wiU,  that  the  tenant  in  pos- 
session, for  the  time  being,  of  the  estates  devised,  should 
assume  and  use  the  surname  oi  Frank  only.  The  &- 
vourite  object  of  the  testatrix,  Mrs.  Franks  as  it  is  to  be 
collected  from  her  will,  seems  to  have  been,  to  set  up  an 
hseres  factus,  or  representative  of  her  own,  of  the  JXKOxe 
cH  Frank  cmly,  who  should  be  taken,  in  the  first  inr 
stance,  out  of  the  family  of  her  niece  Mrs.  J?«  Franks 
but  she  seems,  by  an  industrious  exclusion  of  her  meoe% 
eldest  son  by  her  husband  B.  Franks  at  the  same  time  to 
4abour  to  prevent  the  union  of  the  estates  of  B.  Frani^4i 
&mily  with  those  which  she  devised  by  her  will;  and  with 
a  like  purpose  of  separation  (as  it  should  seem)  in  respect 
to  the  5(0^^^011  estates,  limits  the  remainder  of  her  estates 
to  ihe  present  lessor  of  the  plainti£^  then  F.  Sotkeran^ 
her  godson,  described  in  the  will  as  the  youngest  son  of 
ber  niece  Mrs.  Sotheron;  thus  providing,  as  fiur  as  it  oc-  ^ 

cnrred  to  her  to  be  practicable,  against  the  union  of  h^ 

E  2  estates 
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i8f  44  estates  with  that  of  the  family  of  the  S&Uieroiis^  at  ttie 
**""^  rery  time  when  she  was  plamunjg  the  erection  and  mmn- 
^ittHit  tenance  of  a  distinct  and  substantive  stock  of  her  own, 
by  the  surname  oi  Franks  in  the  Sotheron  line^  if  from 
the  &ilure  of  a  2d  and  other  sons  oiB.  Franks  it  should 
become  impossible  to  attain  that  object  in  his,  J3«  FranK%^ 
&mily.  %e  has  not  indeed  declared  this  to  haye  been 
her  intetition  and  purpose  in  so  many  words,  and  by  an 
express  declaration  on  the  subjeet,  but  if  the  dispositions 
she  has  io^e  ure  t^rable  to  no  other  intdhgibl^  or 
almost  possibly  assignable  purpose^  she  has,  in  effect  and 
impliedly,  so  declared*  And  indeed,  iox  what  other 
reason  can  she  be  understood  to  have  excluded  an  un- 
born eldest  son,  and  the  issue  of  such  unborn  eldest  son, 
by  a  laboured  repetition  of  .words  of  exclusion  in  bot^ 
instances,  and  this  in  &vour  of  an  also  unborn  ad,  jii^ 
4th,  and  other  son  and  sons  of  such  parent,  and  the 
ksue  of  such  unborn  %ii^  3d,  4th,  and  every  other  son 
«iid  sons  ?  She  could  not,  in  the  case  of  unborn  chil- 
dr«Qf  possibly  be  governed  by  any  motives  of  personal 
frvmuT)  iv  dislike^  IB  doaking  this  arrangement  But  it 
nay  be  said,  how  does  it  appear  that  there  was,  to  her 
knowledge,  any  pnqserty  in  the  fiunilies cUBiFfankKoA 
Mr*S(]fheron  descendible  to,  or  in  any  maiuMer  settled 
upon,  the  eldest  son  of  those  respective  fianiUes^  and 
with  a  reference  to  which^  the  scheme  of  devising,*  in  C9(- 
clusion  of  stfch  eldest,  may  be  supposed  to  have  been 
fbrtoed  ?  It  is  found  as  a  fact,  that  at  the  time  of  mak- 
ing the  will  of  the  testatrix  Motrgarei  Franks  B*  FratA 
was  in  possession,  as  tenant  in  tail  of  huge  freehdd 
estates  at  CdmpsaU  and  other  places  in  the  county  df 
Yorti  of  considerable  annual  value,  and  tenant  in  fe^ 
a(  other  estates ;  and  that  at  the  time  of  her  makjkig  hy 

will 
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will  W.  SoUuTon^  the  father  of  the  lessor  of  the  plaintiir,        1814. 
wu  in  possession  as  tenant  in  fee  of  part,  and  tenant  feir       •— ** 
Iil^  with  remainder  to  his  ddest  son  in  tail,  of  other         ^mat 
part,  of  estates  of  considerable  annual  value.    Asfitras        ^^"^ 
the  estates  of  £•  "Prank  and  Mr.  Sothermi  (the  husbands 
of  testatrix's  nieces)  were  respectively  entailed  on  an 
eldest  son,  they  suggest  a  reason  for  the  plan  of  settle- 
ment in  exclusion  of  the  eldest,  which  she  has  adopted. 
And  as  to  the  estates  ^hich  belonged  to  each  of  theis 
in  fee^  she  might  reasonably  contemplate  the  usual  pre^- 
ferencc^  which  obtains  in  considerable  fainilies,  in  fiu- 
vpur  of  eldest  sons,  in  respect  to  landed  estates,  as 
likely  to  operate  in  the  disposition  of  these  estates  also^ 
as  fiur  as  the  demands  of  provision  for  younger  children    - 
might  allow  the  respective  &tbers  so  to  dispose  of  them. 
Whether  she  actually  knew  the  state  of  their  respective 
landed  properQr  to  be  as  above  stated,  or  she  did  not, 
she  still  may  be  presumed  to  have  had  sufficient  genetal 
reason  for  b^eving  that  the  eldest  son,  in  each  of  these 
fiuniliesi  would  take  the  largest  share  of  die  iiimily 
estate  m  land ;  ^nd,  indeed,  her  purposed  exclusion  x& 
the  eldest,  in  both  instances,  is  not  recon^ikable  to 
reason  on  any  other  supposition.    In  liie.  case  c^  Ftn 
d.  Lowndes  v.  Lcntndes^  4  Burr.  2247.,  where  the  testa- 
tor Lmfionj  the  maternal  grand&ther,  devised^  to  his 
daughter's  2d  son,  in  exdustoOr  of  the  eldest^  as  here^ 
it  did  not  appear  on  the  &e«  of  the  will  that  the  eldest 
had  any  fiunily  estate  of  his  own,  or  derived  to  him 
from  an  ancestor,  yet  it  was  argued  throughout  that 
^<  his  view  was,  that  his  own  estate  should  never  be 
confounded  with  that  of  his  son-in-law  Wn  Lcnandes!* 
Lord  Mamfeld  says,  *<  he  meant  to  make  a  new  fii^- 
imly  in  the  then  2d  son,  or  whoever  should  afterwards 
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become  a  2d  son;  this  waa  manifestly  hU  intention :* 
and  he  repeats  several  times  in  the  course  of  that  judg- 
ment that  his  intention  to  this  effect  was  plain.  By 
the  phrase  of  making  a  new  family,  he  must  have 
meant  the  constituting  a  new  fund  of  provision,  to  be 
enjoyed  in  succession  by  a  new  and  distinct  class  of 
persons  from  the  heirs  of  the  family ;  the  expression, 
a  new  family,  imports  that  there  existed  another  fisb- 
mily  fund  descendible  in  a  different  course.  This  was, 
in  that  case,  inferred  from  the  obvious  impoTt  and 
effect  of  the  will,  which  constituted  a  new  class  of 
takers  of  the  devised  property  from  those  who,  in  the 
ordinary  course  of  law,  would  have  taken  the  femily 
property.  There  could  be  no  confusion  of  estates 
(the  mischief  which  was  meant  to  be  avoided,  as  said,) 
in  that  case,  if  there  had  existed  only  the  one  estate, 
which  the  testator  was  then  immediately  devising;  and 
why  should  he  have  excluded  the  eldest  from  that, 
unless  it  were  on  account  of  his  having  another  sub- 
stantive provision  of  his  own?  This  was,  however, 
inferred  only,  and  assumed  in  that  case,  but  not  ex- 
pressly stated  as  a  fact  on  the  &ce  of  the  will,  any  tnore 
than  it  is  in  the  present  instance.  Assuming  the  inten- 
ti(Hi  of  the  testatrix  upon  this  subject  to  be  clear,  and  such 
as  I  have  supposed  it  to  be,  I  do  not  see  any  particular 
difficulty  in  point  of  law^  which  stands  in  the  way  of 
its  being  carri^  into  effect.  It  may  be  so  carried  into 
effect,  first,  by  considering  the  remainder  ^  from  and 
inunediately  after  the  death  of  B.Frank  to  the  2d, 
3d,  4th^  and  all  and  every  other  the  son  and  sons 
pf  the  body  of  the  said  B.  Frank^^  as  contingent,  and  in 
abeyance  during  the  whole  of  the  life  of  £.  Frank,  and  as 
vesting,  upon  his  death,  ia  the  person  who  diould  thea 

answer 
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answer  th^  deecriptioii  of    ad  or  other  son,   (such        1814. 
other  being  other  than  the  son  who  should  be  eldest 
at  the  death  of  J3.  R-ani,)  and  if  it  vests  eo  instanti 
that  the  preceding  particular  estate  determines^  (t.  r* 
B*  Frani^B  estate  for  life,)  as  it  does,  it  is  sufficient  to 
satisfy  kll  the  necessary  purposes  and  rules  of  law  on 
the  subject    Nor  supposing  that  the  remainder  should 
be  considered  as  having  vested  in  the  first  instance  in 
Edward  Bichard  Franks  who  first  answered  the  ds* 
scription  of  2d  son,  do  I  see  any  reason  why  it  should 
not  afterwards,  on  his  death  without  issue*  be  held  to 
become  in  abeyance  till  another   2d  son  should  be 
born,  (which  happened  by  the  birth  of  the  defendant  in 
1780,)  a^d  why  upon  his  becoming  the  eldest  son  of 
B.  Franks    (as  he  did  in   1789,)    it  should  not  be 
divested  out  of  him,  in  furtherance  of  the  excluding 
IHt>vision  in  respect  to  the  el4est  son,  and  become  onot 
more  in  abeyance^  and  so  remain  during  his  bther's 
life;  and  then,  upon  his  fitther's  death,  (by  which  the 
.possibility  of  there  being  any  2d  son  was  detemiined,) 
vest  in  the  remainder-man  F.  Franks  the  jMresent  lessor 
of  the  plaintiff.    In  either  of  these  modes,  but  parti« 
cnlarly  in  the  first  of  them,  that  of  the  remainder  being 
in  absence  during  the  whole  of  the  life  of  A  Frank, 
the  tenant  for  |i%  I  t^k  that  t|)e  i^tentipa  of  the  tes- 
tatrix, ^B  displayed  in  ]^er  will,  may  be  carried  into 
^ect  without  violating  any  rule*  cf  law.    It  cectajnlj 
Jy  a  po^g^h  fniscbie^  which  xnight  flow  from,  a  will 
thus  firamed  an4  construed,  that  B.  Frank  might  have 
peveral  soi^s  bom,  and  dyin^  each  of  them  leaving 
fons,  in  the  lifetime  otB.  Frank  the  tenant  &r  life;  all 
of  which  grandchildren  of  £•  Frq^nk  mig^t  be  excluded, 
if  ttie  xefffim^  to  the  2d,  sd,  4^  ^  nJi  and  evevy 
£  4  other 
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i8f  4«  oli^  ^^  ^"^  ^  should  not  be  deemed  a  vesled  one* 
But  we  are  not  warranted  in  making  another  will  forthe 
testatrix  than  that  which  she  has  actually  madefcr  tieX'^ 

^"^  sel^  because  inconveniences,  which  she  did  not  foresee 
or  provide  against,  might  in  another  state  of  e^rents 
have  resulted  from  the  will  which  she  has  made.  And 
this  we  do  indirectly,  but  in  point  of  efieet  completely, 
|f  we  adopt  such  a  construction  as  excludes  inconve- 
niences wioch  the  testatrix  did  not  contemplate,  and 
laorifice  objects  which  she  did :  it  matters  little  whether 
we  make  a  new  will  for  a  testator,  or  make  the  old  one 
q>eak  a  sense  foragn  to  the  actual  meaning  which  of 
itself  it  naturally  and  evidently  esqpresses. '  It  i8|H)ssiblc^ 
ihat  if  these  inconveniences  had  been  presented  to  the 
mind  of  this  testatrix,  at  the  time  when  het  wHl  was 
niade^  she  might  have  obviated  them  by  other  compe- 
tent i»ovisions ;  but  she  has  not  done  so.'  I^  however, 
the  very  case  which  has  happened  had  been  presenteid 
to  her  mind,  it  may  fiurly .  be  presumed  that  she  would 
luave  retained  her  will  in'its  prtiMnt  form,  in  fitftheiv 
anoe  of  her  rulipg  purpose  of  forming  another  fimiily» 
and  of  excluding  tile  eldest  son,  upon  whom  the  tkmSfy 
property  o(  Frank  or  Soiheron  might,  as  such  eldest,  in 
all  probabilitf  devolve.  I  am  well  aware  of  certain 
cases  in  which  the  most  direct,  and  unequivocal  words' 
whidi  could  be  iised,  have  been  in  point  of  construc- 
tion denied  their  eftet  in  fiivour  of  a  supposed  general 
intent,  I  am  not  desuxius  of  seeing  the  number  of  these 
anamalms  cases  fiffther  increased;  but  here  I  find  no 
geatel  intent  standing  in  the  way  of  the  construcdoD 
contended  for  on  the  part  of  the  lessor  of  the  plaintifl^ 
but  the  contrary.  The  struggle  in  this  oase  is  not  be- 
tween confljeting  intaati  si^pesring  on  the  &ce  of  A6' 
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Mine  wil^  nor  between  an  intent  and  a  rule  (if  kw  at        1814* 
tarianoe  with  it,  bat  between  an  inteot  apparent  an4  ^  ^ 

Ae  possible  incontenienoes  which  might  have  arisen,  ^mmt 
by  ^ving  elfect  to  it,.m  other  events  and  circumstances 
than  those  which  have  actually  happened.  As  far  as 
it  may  be  a  question  whether  the  giving  effect  to  this 
intent  is  contrary  to  any  rule  of  law,  the  case  of  Chadr 
mck  V.  Dckman^  2  Vem.  52%  before  Lord  Chancdlor 
Camper^  which  has  been  cited  in  the  argument,  is 
strongly  to  the  oontrary,  and  supports  the  principle 
of  divesting  an  interesti  upon  a  tacit  or  impliedcon- 
dition  that  a  2d  or  youngier  son,  in  whom  the  interest 
had  in  that  character,  and  by  that  descrqvtion  vested, 
should  not  afterwards  beoraie  the  eldest  son  and  heir; 
the  2d,  or  younger  son,  being  held  to  have  only  a  de^ 
feudble  capadtj  of  taking  under  the  appointment  in 
that  diaxacter,  and  which  capaciQr,  (in  the  event  whidi 
had  hqppened^  of  his  becoming  the  eldest  son  and 
heir,)  waa  hdd  to  be  thereby  defeated.  The  inten- 
tion and  ol^ect  of  the  appointment,  as  collected  upon 
the  fiioe  of  the  settlement,  by  whidi  the  power  was 
created^  was  held  sufficient  to  render  the  appoint* 
ment,  although  executed  without  power  of  revocation, 
conditional  in  that  case;  and  although  the  interest 
I)ad  been  vested  in  that  case  for  a  period  of  six 
years  in  the  qqpointee,  as  2d  son.  It  was  contended 
ther^  indeed,  that  an  interest  <moe  vested  was  not 
to  be .  divested  without  an  repress  condition  or  pro* 
viso  for  that  purpose.  It  was  however  held  otherwise 
by  Lord  Ccfaoper^^  who  pronounced  f <  that  it  was  a  A^  , 
jeasiUe  appointment,  not  upon  the  words  of  the  1^ 
pomtment,  but  firmn  the  character  of  the  person,  the 
upppiotee;"  and  a  subsequent  af^mitment  in  &vour  of 

those 
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1814.        those  who  were  the  younger  children,  after  the  fifst  1^ 
~****        pointee  had  become  the,  eldest,  and  in  exdusian  of  auch 

Drivbr 

t^ainsi  eldest,  from  the  fimd  upon  which  the  appointment  ope- 
rated, was  in  consequence  sustained  by  him.  Why  the 
intention,  if  capable  of  being  clearly  made  out,  is  not 
to  have  the  like  effect  in  thecas^of  a  will,laii|atalo8B 
upon  any  principles  of  reason  to  discover.-  The  caaeof 
Traffbrd  v.  Ashton^  2  Fern.  660*  before  Lord  Grajper, 
has  beexi  relied  upon  on  the  part  of  the  defendant,  at 
affording  a  different  rule  of  construction  in  his  (the  de« 
fendant's)  favour,  in  the  case  .of  a  wilL  There  Mr» 
Vavasor  J  the  testator,  having  an  only  daughter,  and 
Jiaving  articled  with  Sir  BalpA  Ashiony  who  was  to  make 
a  settlement,  to  pay  her  3000^.  portion,  afterwards 
makes  hia  will,  and  therdby  devises  all  his  estate  to 
trustees,  in  trust  that  his  daughter  might  receive  the 
profits  for  her  life,  remainder  to  the  second  son  of  her 
body  to  be  begotten,  in  tail  male,  and  so  to  every  younger 
«on.  In  de&ult  of  such  issue  male  to  her  ddest  daugh- 
ter, and  to  the  first  son  of  her  body,  taking  on  him  the 
name  and  arms  of  Vavasor^  and  adds,  <^  that  he  did  not 
by  his  will  devise  the  estate  to  the  eldest  son,  becanse 
he  expected  his  daughter  would  marry  so  prudently,  3& 
that  the  eldest  son  would  be  provided  for/'  It  fell  out 
that  Edmund^  the  first  son  of  Lady  Ashiouy  died  in 
12  months  afi^r  his  birth.  Richard  the  2d  son  lived 
till  18,  and  died  without  issue^  and  was  not  bom  until 
after  the  death  of  Edmund.  The  question,  upon  this 
part  of  the  case,  was  whether  Bichard^  not  being  bom 
till  after  the  death  ciEdmundj  was  a  second  son  within 
the  intent  of  the  wilL  Lord  Chancellor.  <<  Richard 
was  a  ad  son,  and  must  take,  although  not  according 
to  the  testator's  design;  but  as  the  will  is  warded,  not 

to 
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to  be  excluded ;  the  id  son  is  the  2d  in  order  of  birth.*'  1814. 
Afterwards  Lord  Chancellor  says,  «  it  was  a  condition  ^j[]^ 
subsequent  to  defeat  the  estate  and  not  precedent"-^  ^^na 
and  *<  the  negative  words  in  Mr.  Vavasor^s  will,  that  he 
had  not  provided  for  his  eldest  son,  &c  not  sufScient  to 
exclude  Richard^  who  was  the  2d  son  by  birth,  though 
afterwards  he  became  the  eldest."  The  only  part  of  this 
judgment  of  Lord  Chancellor  Cawper^  with  which  I  in* 
cline  to  differ,  is  where  he  says  that  Richard  must  take, 
although  not  according  to  the  testator's  design^  but  as 
the  will  is  worded  not  to  be  excluded.  It  seems  to  me 
that,  under  the  circumstances  which  had  happened,  the 
testator's  design,  as  collected  on  the  face  of  the  will,  was 
that  the  2d  in  order  of  birth,  even  if  he  should  become 
the  eldest,  should  take.  The  only  reason  that  he  did 
not  by  his  will  devise  the  estate  to  the  eldest  son,  was 
(as  stated  in  the  will)  because  he  expected  that  his 
daughter  would  marry  so  prudently,  as  that  the  eldest  • 
son  would  be  provided  for.  Here  ia  no  limitation  over 
to  the  children  of  another  house  and  family,  in  exclusi<Ni 
of  him  who  miglit  bear  the  character  of  eldest,  as  in  the 
case  now  in  judgment  before  the  Court;  but  a  prefer* 
ence  given  to  the  2d  over  the  first,  for  one  only  speci* 
fied  reason,  and  which  ceased  to  apply  when  the  charac* 
ters  of  eldest  and  2d  sons  were  united,  (as  in  Richard 
Ashtcri%  instance  they  were,)  in  the  same  person.  I 
should  rather  have  said,  in  that  case,  that  he  answered 
the  description  of  2d  son  as  2d  bom,  according  to  the 
letter  of  the  will,  and  that  his  other  character  of  eldest, 
which  he  afterwards  acquired,  was  not  adverse  to  the 
intention  of  the  testator,  so  as  to  prevent  the  interest 
which  the  testator  had  expressly  given  him  by  the  de* 
nominatioii  of  2d  son,  from  vesting  in  him.    The  only 

reason^ 
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1814.  reason,  why  the  testator  did  not  at  once  devise  the  ra* 
"""^  mainder  to  the  eldest,  as  he  declares  in  his  wilL  was  his 
fgtuHft  8upposition*'that  the  eldest  would  not  want  it,  and  that 
the  ad  son  might.  The  ground  of  preference  of  course 
ceased  upon  the  reason  and  object  of  it.  When  there 
was  strictly  no  2d,  the  then  only  child  might  take,  ac- 
cording to  the  interest,  under  either  description ;  and 
there  was  of  course  no  reaspn  why  he  should  lose  what 
was  given  him,  under  his  original  description  of  2d,  and 
which  would  have  been  given  to  him  as  eldest,  if  no  2d 
had  been  then  contemplated  as  likely  to  exist,  and  to 
be  unprovided  for.  The  construction,  therefore^  which 
was  adopted  by  Lord  Chancellor  Cowper  in  this  case, 
satisfied  at  once  the  letter,  and  advanced  instead  of  vio- 
lating the  spirit  and  true  meaning  of  the  will.  It  is 
hardly  necessary  to  refer  to  authorities  to  prove  that  the 
words  in  this  will,  ist  or  eldest,  are  not  to  be  taken 
strictly  as  descriptive  only  of  a  primogenitus ;  but  if  that 
term  had  even  been  used  here^  which  it  is  not,  primo- 
genitus then  alive  would  be  sufficient  to  satisfy  that  de- 
scription, according  to  Lord  Hardwicke:  who  enters 
into  a  full  discusdon  of  that  subject  in  the  case  diLomas 
V.  HUmderij  x  Ves.  290.  with  reference  particularly  to  the 
case  of  the  duchy  of  CanmaU^  where  it  was  held  that 
Henry^  the  ist  bom  «on  of  YAngJames^  being  dead, 
Charles  i.  (the  2d  born)  might  take  that  duchy  as  pri^ 
mogenitus.  It  is  unnecessary  to  add^  that  Lord  EUe^ 
mere^  in  commenting  upon  the  mistakes  of  Lord  Coke  in 
that  caae^  (which  were^  as  Lord  EUesmere  says,  mistakes 
both  of  fact  and  law,)  states  him  to  have  split  upon  a 
rock,  in  restraining  it  to  primogenitus,  and  not  to  the 
jst  pro  tempore^  voluntarily,  wiAout  any  occasion,  and 
without  the  conqirrence  of  any  Judge.    I  wiU'ttsK  ge 

further 
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fiirtber  into  this  case  otLomax  v.  Hobnden^  or  the  aa-        i8i4« 
thorities  therein  cited  o£  FUz.  Nat.  Brev.  i88.,  on  the        ^ 

DlIVER. 

writ  de  auxilio  ad  filium  xnilitem  &ciendunL    It  is  suf-         egtina 
ficient  to  say  that  they  fiilly  establish  that  the  word  ist 
bom  is  synonymous  with,  and  means  eldest,  and  that 
eldest  means  the  ist  son,  capable  of  taking,  under  that 
denomination,  at  the  time  to  which  the  will  refers; 
which,  here^  is  at  the  time  of  the  death  of  B.  Rank  the 
tenant  for  life.     The  inconveniences,  which  are  likely  to 
result  from  any  particular  interpretation  of  a  te^tiUolr^s 
meaningi  are  powerful  arguments;  in  point  of  construc- 
tion, that  such  could  not  have  been  the  intention  of  the 
testator;  but  supposing  it  once  to  be  clearly  ascertained 
that  the  testator  did  so  intend,  the  will  must  be  taken, 
as  it  stands,  with  all  imperfections  and  mischief  which 
are  interwoven  in  the  frame  of  it«    Aigmnents  of  the 
sort  I  have  alluded  to  rather  appear  to  prove  that  the 
testator  ought  npt,  under  the  circumstances,  so  to  have 
intended,  than  that  he  actually  did  not  so  intend.    The 
question  therefore  appears  to  me^  at  last,  to  resolve  it- 
self into  this ;  is  the  intention  clear,  on  the  &ce  of  the 
win,  that  Mrs.  Margaret  Frank  entertained  the  purpose 
of  erecting  a  new  &mily  of  her  own,  and  in  furtherance 
of  such  purpose  meant  to  exclude  the  eldest  son  of  B. 
Frankf  in  favour  not  only  of  a  younger  son  of  the  same 
fiither,  but  also  in  &vour  of  the  remainder-man  F.  So^ 
theroHf  her  godson,  the  youngest  son  of  W.  Sotheron^ 
specially  named  in  the  will?    And  I  think  the  in^- 
tion  of  the  testatrix,  on  this  head,  is  clear,  and  that  it 
18  capable  of  being  carried  into  effect  consistently  with 
die  rules  of  law;  and  if  it  may  be  so,  it  follows  as  a 
conaeqoence  of  my  opinion,  that  we  ought  to  give  such 
judgment  as  will  eflfectuate  that  intention;   which,  as 

appears 
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the  gaoly  punMaUe  bjf  imprisonment  there,  the  nid 
felony  &C.  having  gooda  of  their  own  to  defray  the 
agtunit  charges  themselves;  and  then  the  statote  enact%  ^  thoC 
"*^'*  ^ery  person  and  perK>ii8  that  shall  be  committed  to 
the  comity  gaol,  by  any  justice^  &r  any  ofience  or  mis-* 
demeanor,  having  ability,  shall  bear  their  own  chaiges 
for  so  conveying  them,  to  be  levied,  vfoa  their  refbsal, 
on  their  goods  and  chattels;  and  by  i.  2*  if  they  have 
none,  then  the  parish-where  the  said  person  or  persons 
shall  be  ^>prebeinded  shall  bear  such  chaiges,^  &a 
Here,  it  inay  be  said,  the  enactment  is  general  as  to  &e 
description  of  oflfenders;  it  says,  *<  eveiy  pencm  or 
persons;**  but  that  must  be  construed  with  lefiBrenoe  ta 
the  preamble,  and  it  is  dear  what  sort  of  ofKndetB  die 
preamble  meant,  for  it  q>ea1cs  of  their  beii|g  | 
by  imprisonment  id  the  gaol,  and  of  the  ( 
veying  them  thither  being  <*  to  the  discowriyifnt  of 
the  subjects  in  prosecuting  the  said  makfwtors  a^ 
bfienders.'^  Therefore  the  general  words,  'evetypei^ 
son  or  persons,*'  in  the  enactment,  as  rertmisifd  by  file 
preamble  shall  be  intended  of  audi  peBsonsbaty  is  ave 
'  committed  for  trial  tpaa  the  prosecotion  of  Ike  ssifaBt 
in  the  ordinary  course  of  criminal  pioceeiUg.  AA^ 
mitting  that  desertion,  heretofore^  being  in  cosiaHpl  of 
the  flrtatttfcea  far  tlie  fnilitary  iiirray  of  the  IbgAisa  {a% 
wi^  have  been  punishable  in  the  cMunoa  law  < 
thou^  there  Is  not  any  instance  on  record  of  ite  I 
been  so  piinishwl,  19  to  the  time  of^the  statutie  11 
fjoD,  yet  it  is  dear  that  since  the  mutiny  act  Ims  pio* 
vided  fiir  its  ponMbnent  by  means  unknown  to  tiie 
common  law,  As  poaiahment  at  common  law,  ifitevar 
[;  therefore^  in  any  view  of  the 


subject/ 
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migeaty  the  stat.  3  Jac.  i.,  which  piondes  only  for  ooni'-*  it  14^ 
mitjfkeBU  in  cases  of  proBecudon  at  the  common  laww  *— 
mes  not  Bipfiy  to  the  present  case.  Taking  that  to  De  ^mna 
so»  the  Stat.  27  Geo.  it.  r.  3.,  whidi  is  in  pari  materiAy 
does  not  eiLtend  the  authority  of  the  justice  as  to^order- 
ing  the  payment  of  espences ;  only  it  shifts  the  payment 
oC  tbem  £rom  the  paridi  to  the  county.  That  was  its 
mtiy  object  as  k  r^rds  the  stat.  3  Jac.  i.,  which  it  re- 
dles;  4hmI  therefore  however  large  the  words  of  the 
anactmwiti  it  must  be  construed  with  reforence  to  the 
fotmer  .stknte;  and  that  it  contemplated  the  same 
UBd«£fl#ndeK8  only,  as  the  former,  is  apparent  from 
tto,  ihiiHhe  ^  aectmn  prorides  for  the  allowance  of 
ime»9m  i4k>  shall  attend  in  court  to  ffr^ 
A  deserter  is  not  committed  as 
a  AlaAjbfGltiil^  or  to  be  punished  by  imprisonment  in 
the  gaol;9JMti  by  the  express  provision  of  53  Geo.  3. 
dmf.  s.  t^kr'  (mutiny  act)  ^  to  the  end  that  he 
mayr^rsmdvedlo  such  places  as  the  stoetary  at  war 
shdi  dBi^diMft''BDd  the  gaoler  is  to  receive  ^  nadk  sub* 
I  Ifaiiiii  nuantenance  while  in  custody,  an  by  Ua 
Mrfgliiations  Aall  be  directed;^  so  that  in  no 
le^llkct  if|lUhaflBsdK|d  observed  upon  the  commifciient  dt 
a  Aei^plBSliilce  4hat  of  other  offenders.  And  %y  s.  107. 
llij(ii)iimsiHi  entided  to  a  distinct  rewar^or  tiie  ap^ 
pilshMiMi  m  itf  jJesBrters.  Hie  question  ihtMfore  reverts  '^  > 
bqillLtttUil  MatJar.  I.,  which,  for  tUTreaMfe  fliShFe  ^ 
nienia|naJ,^tojis  submitted,  must  rateivi^fft&aineft*' 
oonslnHii>n9ao|rfbtanbly  to  the  pnianM0t  id!  aKen*  '^ 
dnii  sodivccairtniGdosi  has  been  sd^^ 

fVp£,|IL  F  opinion 
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X814.  opinion  with  Hdi  C.  J.  and  Parker  C.  B.,  tbat  th« 
Stat  ai  Jfac.  1.  c.  19.  s.  1 1.  was,  by  reason  of  the  pre- 

axninst  amble,  restrained  to  soods  that  were  originally  the 
bankrupts. 

Lord  Ellenborough  C.  J.  It  cannot  by  any  means 
be  rc^rded,  as  an  universal  rule,  that  large  and  com- 
prehensive words  in  the  enacting  clause  of  a  statute  art 
to  be  restrained  by  the  preamble.  In  a  vast  number  of 
acts  of  parliament,  although  a  particular  mischief  is  re- 
cited in  the  preamble,  yet  the  legislative  provisions  ex- 
tend far  beyond  the  mischief  recited.  And  whether  the 
words  shall  be  restrained  or  not  must  depend  on  a  fair 
exposition  of  the  particular  statute  in  each  particular 
case^  and  not  upon  any  universal  rule  of  construction. 
Here  the  convenience  seems  to  be  as  universal,  as  is  the 
provision  in  the  enacting  clause  of  tlie  statute,  tliat 
when  any  person,  not  having  goods  or  money  sufficient 
to  bear  the  charges  himself,  is  committed  to  gaol  by 
warrant  from  any  justice,  the  justice  shall,  on  applicar 
tion  to  him,  ascertain  tke  expences  and  order  the  trea- 
surer of  the  county  to  pay  the  same.  The  language  is 
express,  clear,  and  explicit,  and  large  enough  to  embrace 
this  case,  and  it  contains  no  exception,  neither  does  the 
policy  of  the  act,  as  it  seems  to  me,  require  that  there 
should  be  any  exception.  I  therefore  think  that  this 
indictment  is  well  enough. 

Le  Blanc  J.  The  object  of  the  statute  was  to  pro- 
vide for  defrajdng  the  expences  of  public  officers,  which 
they  were  necessarily  put  to  in  the  discharge  of  a  public 
duty.  And  although  the  statute  Jac.  i  •  in  the  preamble 
looked  only  to  the  most  obvious  cases,  where  the  person 
10  was 
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was  afterwards  to  be  tried  by  the  ordinary  process  of  th^        1 8 1^. 
country,  yet  when  we  come  to  the  enacting  clause,  we       ■ 
find  in  it  words  large  enough  to  embrace  this  case*        gg^^gg 
And,  if  the  Court  see  that  the  policy  of  the  law  requires 
it,  they  will  surely  be  inclined  to  adopt  that  construc- 
tion which  will  bring  this  ca^  within  the  enacting 
clause,  although  the  precise  case  may  not  have  been 
originally  contemplated  in  the  preamble. 

Batuey  J.  I  am  entirely  of  the  same  opinion.  I 
dp  not  agree  with  the  counsel  in  his  construction  of  the 
Stat.  21  Jac.;  the  contrary  has  been  decided  in  Mace 

x.CadeU.{a) 

Dampier  J.  The  words  in  the  enacting  clause  of 
Stat  G.  2.  are  laige  enough,  and  there  is  nothing  to. 
restrain  them. 

Judgment  for  the  Crowiu 

Qaselee  was  to  have  argued  contra. 


The  King  against  De  Berenger  and  Others.     ^««*9r. 
T\£  BERENGER  and  seven  others  were  tried  at  the  f  c  wat  held  an 

XJ  #»        1  1    i«        r        1   -n**  indictable  of- 

London  sittings  after  last  term,  before  L.ord  EUen-  fence  to  con- 
borot^h  C.  J.  upon  an  indictment  for  a  conspiracy;  and  tic^ar'day''b|^ 

falfte  rumours 
to  riise  the  price  of  the  public  government  fundi,  with  Intent  to  injure  the  subjecta  who 
ahouU  purchase  on  that  day,  and  that  the  indictment  wat  well  enuu]{h  without  specify* 
Ingihc  particular  perwns  who  purchased,  as  the  prisons  intended  to  be  injured, and  that 
the  public  sovemment  funds  of  this  kingdom  might  mean  either  Briiuh  or  Irish  funds, 
which  since  the  Union  were  each  a  part  of  the  funds  of  the  United  Kingdom. 

The  Court' will  take  judicial  notice  that  a  war  eiists  between  this  country  and  a  fo« 
reign  state,  which  war  is  recogniied  In  different  acts  of  parliament,  and  therefore  an 
sUegatinn  to  that  effect  need  not  be  pro? ed. 

F  t  upon 
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1814.        upon  not  guilly,  the  jury  found  than  guiky  upon  the  3d 

'  and  subsequent  counts. 

The  Kino  .^  „  *.     ,   ,  -  t  .    , 

sgaifist  The  mdictment  set  forth  by  way  of  general  induce- 

ment, that  at  the  time  of  committing  the  several  of- 
fences, &c.  there  was  and  for  a  long  time  before,  to 
wit,  two  years  and  upwards,  had  been  an  open  and 
public  war  between  our  lord  the  king  and  his  allies, 
and  the  then  ruler  of  France^  to  wit,  Napoleon  Bona-- 
parte,  and  the  people  of  Frances  and  the  3d  oount 
iitated  that  the  defendants  on  the  19th  of  Februaty  in 
the  54di  year  of  the  King  unlawfully  contriving,  Sec. 
byfidse  reports,rumours,  arts,  and  contrivances,  to  induce 
the  subjects  pf  the  king  to  believe  that  a  peace  would 
soon  be  made  between  the  king  and  his  subjects,  and 
the  people  of  France,  and  thereby  to  occasion  without 
any  just  or  true  cause  a  great  increase  and  rise  of  the 
public  government  funds  and  govenunent  securities  of 
this  kingdom,  and  to  injure  and  aggrieve  the  subjects 
of  the  king,  who  should  on  the  2  ist  of  February  pur- 
chase and  buy  any  part  or  parts,  and  share  or  shares  of 
and  in  the  said  public  govomment  funds,  &&,  thai  and 
there  to  wit  on  the  21st  of  February  unlawfully,  &c. 
did  conspire,  &c  to  make  and  propogate  and  cause  to 
be  made  and  propagated,  unto  and  among  divers  sub- 
jects, 8u;.  in  the  county  of  Kent,  &c.,  and  also  unto  and 
among  divers  subjects,  &c.  at  London,  and  places  «d^ 
jacent  thereto,  divers  fidse  reports  and  rumours  thdt  the 
said  N.  Bonaparte  was  killed,  and  that  a  peace  would 
soon  be  made  between  the  king  and  his  subjects,  and 
the  people  di  France,  and  that  the  defendants  would  by 
such  fidse  reports  and  rumours,  as  far  as  in  them  lay, 
occasion  an  increase  and  rise  in  the  prices  dt  the  public 
government  funds  and  other  gavenuoient  securiti£% 
1%  with 
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with  A  wicked  intaition  thereby  to  injuFe  and  ttggAe?^        1814. 
ill  the  8iri>ject8  of  the  king  who  should,  on  the  2i8t  of     ^rheKutm 
Tebmaryy  purchase  or  buy  any  part  or  parts,  share  or        n'^^ 
shares  of  and  in  the  said  public  government  funds,  and 
odiier  goyemment  securities,  &c. 

All  the  defendants  (exo^  two)  now  appeared  to 
receive  judgment;  ^hen  Best  Serjt.  on  behalf  of  the 
defendant  Butt^  and  Path  for  De  Berenger^  submitted 
as  an  otjection  to  the  conviction,  that  the  introductory 
w&xxa^t^  that  there  was  a  war,^  &c«,  which  was  a 
material  averment  and  applied  to  all  the  counts^  was 
not  proved  at  the  trial.  But  Lord  EUenborm^h  C.  J. 
answered,  that  diere  were  so  many  statutes  which  spoke 
of  a  war  with  France,  that  it  was  impossible  for  the 
Judges  not  to  take  judicial  notice  of  it;  to  idiich  Bezi 
Serjt.  replied  that  he  believed  none  of  the  statutes  spoke  of 
a  war  with  the  king  and  A15  ofiftex,  andiFWmr^,  the  alliance 
being  but  a  recent  event  They  also  moved  in  arrest 
of  judgment  on  three  grounds,  which,  they  said,  applied 
to  all  the  subsequent  counts  as  well  as  to  the  3d; 
1st,  that  not  any  crime,  known  to  the  law,  is  alleged  in 
the  count;  adly,  that  if  there  be  any  crime  alleged,  th6 
persons  to  be  aftcted  by  it  are  not  particularized  as 
Ihey  ought  to  be^  or  that  it  is  stated  too  generally;  jdly, 
that  it  is  allq;ed  to  have  been  done  with  intent  to  raise 
the  public  funds  and  government  securities  of  thu 
kingdom^  that  is,  the  united  kii^plom  of  Gfreo/ Br£toin 
and  ^elandj  whereas  nothii^  is  charged  which  has  re- 
fieveoce  to  any  other  fimds  or  securities  than  the  public 
fimds  and  securities  of  £fi!g/ffnif  only,  ist,  No  adjudged 
oaaa  of  conspiracy  has  gone  so  fio*  as  this;  the  crime 
all^;ed  is  a  conspiracy  to  raise  the  price  of  the  govern- 
ment funds  of  this  country;  but  if  it  be  not  a  crime  in 

F  3  itself 
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"1814.        itself  to  raise  the  price  of  the  government  funds  of  tWs 
■  country,  a  conspiracy  to  do  so  will  not  carry  it  farther, 

'^agHh^''  unless  some  collateral  object  be  stated  to  give  it  a  cri- 
DiBcEENGiK.  ^^  character.  Generally  speaking,  the  higher  the 
price  of  the  public  funds,  tlie  better  for  the  country, 
because  the  higher  the  state  of  public  credit  It  is 
,  true  that  the  indictment  charges  that  they  conspired  to 
raise  the  funds  on  a  particular  day;  and  the  raising 
the  funds  on  any  given  day  may  or  may  not  be  crimi- 
nal according  as  the  day  has  concern  with  tlie  transac- 
tion ;  as  if  it  had  been  shewn  that  on  that  day  the 
defendants  were  possesse  of  certidn  shares  in  the  funds, 
and  intended  to  sell  theu,  and  thereby,  by  raising  the 
price,  to  cheat  the  particular  persons  who  should  be- 
come purchasers;  or  if  the  indictment  had  alleged 
that  it  was'  the  day  on  which  the  commissioners  for 
reducing  the  national  debt  were  wont  to  purchase,  and 
that  the  defendants  did  it  with  intent  to  enhance  the 
price  of  such  purchases ;  in  these  and  such  like  cases, 
the  object  being  criminal  or  injurious  to  the  public 
what  was  done  with  that  object  woUld  be  criminal  also : 
but  all  that  is  alleged  on  this  record  is  general,  without 
shewing  to  the  court,  how  it  was  criminal  in  the  de> 
fendants  to  raise  the  funds,  or  in  what  way  the  public 
could  be  injured.  As  to  its  being  charged  per  conspi* 
rationem,  it  is  true  that  in  Bex  v.  Edwards  (a),  it  is 
laid  down  that  to  conspire  to  do  a  lawful  act  to  an  nn* 
lawful  end  is  a  crime;  and  to  that  extent  the  doctrine 
has  been  carried  in  several  cases,  though  formerly  the 
rule  relating  to  conspiracy,  as  it  was  defined  by  stat. 
21  Edw.  I.,  seems  to  have  been  restrained  to  such  as 
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conspired  to  indict  a  man  fijsely  and  maliciously,  or  i8i4« 
fiilsely  to  move  and  maintain  pleas,  or  to  retain  persons  — 
for  maintaining  the  same.  But  the  case  above  cited  a^jina 
and  all  tlie  cases  prove  that  it  is  the  end  to  which  the 
court  looks,  and  that  end  must  be  unlawful.  Where- 
fore in  Hex  v.  Slarling  (a),  the  defendants  being  ao* 
quitted  of  all  )>ut  conspiring  to  impoverish  the  fiirmers 
of  the  excise,  it  was  objected  that  there  was  no  offence; 
but  the  Court  held  it  well,  because  the  information 
shewed  that  the  excise  was  parcel  of  the  revenue  of  the 
crown,  and  so  the  impoverishment  of  the  farmers  of  ex« 
cise  tended  to  prejudice  the  revenue  of  the  crown. 
And  to  the  same  effect  in  Be^  v.  Best  (b)  it  was  agreed 
by  the  Cburt,  that  several  people  may  lawfully  meet  - 
and  consult  to  prosecute  a  guilty  person;  otherwise  if 
to  charge  one  that  is  innocent,  right  or  wrongs  for  that 
is  indictable.  So  that  unless  the  end  be  unlawful  there 
is  no  offence;  and  therefore,  adly,  if  the  indictment 
had  stated  certain  individuals  by  name  who  purchased 
stock  on  the  day  laid,  and  that  thd  defendants  con- 
spired to  ruse  the  price  in  order  to  cheat  or  prejudice 
those  individuals  or  to  benefit  themsdves  at  their  ex- 
pence,  or  that  the  public  were  concerned  in  the  pur- 
chases of  that  day,  and  the  defendants  conspired,  &c. 
to  the  prejudice  of  the  public,  the  otknce  would  have 
been  complete;  but  it  is  not  enough  to  allege  generally 
that  it  was  to  the  injury  and  grievance  of  all  the  sub* 
jects  who  should  buy  stock  on  the  day;  and  for  a 
similar  de&ult  in  the  indictment  in  Bex  v.  Bobe  (r),  the 
judgment  was  arrested.  And  the  only  exception  ia 
which  the  law  allows  of  a  general  form  of  indictmentf 

W  1  Sid.  174-  l^)  Salt  174.  (0  *Sir. 999. 
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x8i4«       k  in  the  case  of  barretry)  or  a  common  scold  (a),  and 

^.    „  Aat  is  upon  the  reason  of  the  thinir,  because  those 

The  Kino  *^  ® 

i^ainsi  ofiences  consist  of  a  multitude  of  instances  which  it 
would  be  inconvenient  to  set  forth.  Lastly,  the  indicU 
ment  is  framed  upon  a  supposition  that  there  are  fuada 
which  are  the  general  fiinds  of  the  united  kingdom  of 
Qreat  Britain  and  Irdand,  for  after  soling  his  Ma- 
jesty  King  of  the  united  kingdom^  it  speaks  of  the  funds 
of  this  kingdom,  f .  e.  of  the  kingdom  of  which  his 
Mfges^  is  before  styled  King,  whereas  there  are  no 
general  funds  of  the  united  kingdom,  but  they  are 
distinctly  the  funds  of  each  kingdom,  as  they  are  re- 
spectively charged  on  and  applied  to  each ;  and  by  the 
7th  article  of  the  act  of  union,  it  is  expressly  providdd 
dial  the  charge  for  the  payment  of  interest  and  debt 
incurred  in  either  kingdom  before  the  union  shall  con- 
tinue to  be  separately  defrayed  by  Qreat  Britain  and 
h'etand  respectively. 

Lord  Ellekborough  C.  J.  I  am  perfecdy  clear 
that  there  is  not  any  ground  for  the  motibn  in  arrest 
of  judgment  A  public  mischief  is  stated  as  the  object 
of  this  conspiracy ;  the  conspiracy  is  by  &lse  rumours 
to  raise  the  price  of  the  public  funds  and  securities;  and 
die  crime  Hes  in  the  act  of  conspiracy  and  combination 
to  efi^  tiiat  purpose  and  would  have  been  complete 
although  it  had  not  been  pursued  to  its  consequences, 
6r  the  parties  had  not  been  able  to  carry  it  into  effect* 
The  purpose  itself  is  mTschievous,  it  strikes  at  the  price 
6f  a  vendible  commodity  in  the  market,  and  if  it  gives 
It  t  fictitious  price,  by  means  of  fidse  rumour^  it  is  a 

(a)  See  Palfrefs  case,  Cro.  J.  s%1.  Tbt  ffyn  t.  Hamm^  6  Mod.  311. 

firaud 
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fraud  leveQed  against  all  the  public,  for  it  is  against  all        1814. 

8udh  as  may  posflibly  have  any  thing  to  do  with  the        '      ^ 

The  Kmo 
funds  on  that  particular  day.     It  seems  to  me  also  not         a^idrnt 

to  be  necessary  to  specify  the  persons,  who  became  pur- 
duMors  of  stodc,  as  the  persons  to  be  afiected  by  the 
oanq>iracy,  for  the  defendants  could  not,  eaccq>t  by  a 
qsirit  of  prophecy,  divine  who  would  be  the  purchaaers 
on  a  sabsequent  day.  The  excuse  is,  that  it  was  im- 
possible they  should  have  known,  and  if  it  were  possiblei 
the  muhStude  would  be  an  excuse  in  point  of  law.  But 
the  statement  is  wholly  unnecessary,  the  conspinu^ 
being  complete  indq)endantly  of  any  persons  being 
purchasers.  I  have  no  doubt  it  must  be  so  considered 
in  law  according  to  the  cases.  Upon  the  last  point,  in 
a  large  sense  the  Irish  funds  are  the  funds  of  this  king- 
dom,  and  so  are  the  British^  they  form  the  resources 
and  means  of  the  United  Kingdom.  The  Irish  funds. 
I  believe  are  purchased  and  sold  in  the  market  iiere, 
and  the  interest  is  payable  in  this  countiy,  and  they,  as 
well  as  the  others,  though  strictly  applicable  to  each 
kingdom,  could  not  in  a  large  sense  be  correctly  called 
otherwise  than  the  funds  of  the  United  Kingdom ;  since 
theunion  they  are  each  a  part  of  the  stock  and  revetiues 
of  the  United  Kingdom,  however  fhey  may  be  defrayed 
separately  as  they  antecedently  were. 

Le  Blanc  J.  This  motion  in  arrest  of  judgment  is 
made  on  three  grounds;  ist,  that  it  is  not  a  crime  in 
itself  to  raise  the  price  of  the  funds.  But  we  are  to  look 
to  the  indictment  in  order  to  see  what  is  the  charge ; 
and  the  charge  in  the  indictment  is  that  the  defendants 
conspired  by  &lse  rumours  to  raise  the  price  of  the  funds 
on  a  particular  day.    It  may  be  admitted  therefore  that 

the 
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1 8 14.        the  raisiiig  or  lowering  the  price  of  the  public  funds  is 

^^  „  not  per  se  a  crime.    A  man  may  have  occasion  to  sell 

The  Kmo*  ^  •' 

t^miut         out  a  Iari<e  sum.  which  may  have  the  e£^  of  depressinir 

DtfitilCliOCt.     ,.  .  n     ,   \  ,  .  I  ^  J 

the  pnce  ot  stocks,  or  may  buy  m  a  large  sum,  and 
thereby  raise  the  price  on  a  particular  day,  and  yet  he 
will  be  guilty  of  no  o£fence.    But  if  a  number  of  per- 
sons conspire  by  fabe  rumours  to  raise  the  funds  on  a 
particular  day,  that  is  an  offence;   and  the  offenoeis,. 
not  in  raising  the  funds  simply,  but  in  conspiring  by 
&lse  rumours  to  raise  them  on  that  particular  day. 
Upon  the  2d  objection,  which  is  that  the  indictment 
does  not  qpecify  the  persons  who  were  to  be  defrauded, 
it  follows  from  the  nature  of  the  charge,  that  th^  could 
not  be  named,  because  this  is  a  charge  of  a  conspiracy 
on  a  previous  day  to  raise  the  funds  on  a  future  day,  so 
that  it  was  uncertain  who  would  be  the  purchasers. 
The  ofience  being  to  raise  the  funds  on  a  future  day,  its 
object  was  to  injure  all  those  who  should  become  pur- 
chasers on  that  day,  and  not  some  individuals  in  par- 
ticular.   In  the  same  manner  it  is  if  a  felse  rumour  be 
spread  on  a  day  prior  to  a  market  day,  in  order  to  raise 
the  price  of  a  commodity  in  the  market,  whether  it  be 
^an  article  of  necessity  or  not     The  3d  objection  is 
founded  upon  the  indictment's  calUng  them  the  public 
funds  of  this  kingdom,  which  it  is  said  since  the  union 
must  mean  the  United  Kingdom  of  Gi*eat  Britain  and 
Ireland.     But  so  they  are  the  public  funds  of  the 
United  Kingdom,  and  go  in  furtherance  of  the  ser- 
vice  of  the   United  Kingdom,    although    particular 
sums   are  applied  to  the  particular    service  of  one 
part  of  the  United  Kingdom  only.     It  appears  to  me 
therefore  on  all  three  objections  that  there  is  no  reason 

why 
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why  vre  should  pause  to  consider  whether  this  judgment        1 8 14. 

should  be  arrested.  —— 

The  KiHa 

tgrntta 

Bayley  J.     If  the  case  admitted  of  any  doubt  I  ?»»"»"«"*• 
should  be  desirous  of  farther  time  to  consider  it ;  but  I 
have  no  doubt  that  there  is  not  any  foundation  for  the 
objections  that  have  been  made.     To  raise  the  public 
funds  may  be  an  innocent  act,  but  to  conspire  to  raise 
them  by  illegal  means,  and  with  a  criminal  view,  is  an 
offence;  an  offence,  perhaps  not  affecting  the  public  in 
an  equal  degree,  as  if  it  were  done  with  intent  to  aflect 
the  purchases  of  the  commissioners  for  the  redemption 
of  the  national  debt,  which  would  be  affecting  the  pub- 
lic in  its  aggregate  capacity;  but  still,  if  it  be  completed, 
it  will  certainly  prejudice  a  large  portion  of  the  king's 
subjects  who  have' occasion  to  purchase  on  that  day* 
And  it  is  not.  necessary  to  constitute  this  an  offence  that 
it  should  be  prejudicial  to  the  public  in  its  aggregate 
capacity,  or  to  all  the  king's  subjects,  but  it  is  enough 
if  it  be  prejudicial  to  a  ds^  of  the  subjects.     Here  then 
is  a  conspiracy  to  effect  an  illegal  end,  and  not  only  so, 
but  to  effect  it  by  illegal  means,  because  to  raise  the 
fiinds  by  false  rumours,  is  by  illegal  means.     And  the 
end  is  illegal,  for  it  is  to  create  a  temporary  rise  in  the 
funds  without  any  foundation,  the  necessary  consequence 
of  which  must  be  to  prejudice  all  those  who  become 
purchasers  during  the  period  of  that  fluctuation.     The 
next  objection  is,  that  the  indictment  does  not  state  the 
persons  by  name  whom  the  defendants  intended  to  de- 
fraud, and  it  is  suggested  that  the  indictment  would 
have  been  good  if  it  had  stated  that  the  conspiracy  was 
with  intent  to  pnejudioe  certain  persons  by  .name,  and 
that  by  means  thereof  those  persons  were  prqndiced. 

But 
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1 8 14*        Bnt  the  ocmspira^  is  the  thing  which  oonstitutn  the 
'*^**        crime,  and  it  is  sufficient  if  the  indictment  state  die 

The  Kino  .  .         .       ,         .        .  t         i_         • 

^rimt        conspuracy  as  it  eiusted  at  the  time  when  the  cnme  was 
DtBtEtMOKt«  gjjnjpi^jg^    i^  might  have  been  detected  before  any 

purchases  were  made  or  the  mischief  was  elfected,  yet 
that  would  not  have  altered  the  ofifenee^  because  tile 
parties  had  done  every  thing  in  their  power,  and  aU  thai 
was  essential  to  complete  the  crime,  when  they  had 
formed  the  conspiracy,  and  used  illegal  means  for  eflbct« 
ing  it.    It  did  not  depend  on  them  but  on  others  whe- 
ther their  conspiracy  would  be  mischievous  to  others, 
but  their  criminality  must  depend  on  their  own  act,  and 
not  on  the  consequences  that  ensued  from  it*     Another 
objection  has  been  made,  that  the  indictment  speaks  o^ 
the  funds  to  be  raised  by  this  conspiracy  as  the  funds  of 
this  kingdom,  and  that  there  are  no  funds  of  ttis  irng^- 
dam.    It  is  perfectly  true  that,  since  the  Union,  tiie 
funds  are  raised  in  certain  proportions  upon  one  pBrt 
of  the  kingdom  and  upon  the  oilier,  but  tliey  are  raised 
by  the  legislature  of  the  kingdom,  and  when  raised  are 
applied  by  the  government  under  the  authority  of  par- 
liament to  such  purposes  as  parliament  mi^  direct* 
But  notwithstanding  they  may  be  found  in  part  only 
applicable  to  England  and  in  part  to  Lrlandj  yet  they 
constitute  the  funds  of  flie  kingdom,  and  may  be  Sb 
called,  though  separated  into  BritiA  and  Irish  ^nds. 

Dahpier  J.  The  charge  in  this  indictment  is,  that 
the  defendants  by  fdse  rumours  conspired  to  give  e 
temporary  rise  to  the  funds  df  this  kingdom,  in  order 
to  deceive  those  persons  who  should  purdiase  into  the 
fonds  on  a  particular  day.  I  own  I  cailhot  raisb  Sk 
dotfbt  bat  thtft  tfito  is  e  oBBniaefee  cffiiie  <if  eenspirai^ 
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socording  to  any  definition  of  it.     The  means  used  are        18 14. 

wrong,  they  were  &ke  rumours ;  the  object  is  wrong,  it 

ihc  Kino 

was  to  give  a  &lse  value  to  a  commodity  in  the  public  «(u»iu/ 
market,  which  was  injurious  to  those  who  had  to  pur^ 
cfaase.  That  disposes  of  the  first  objection.  The  ad 
objection  is,  that  the  persons  injured  ought  to  have  been 
named;  to  which  one  answer  is»  that  the  criminality  is 
complete,  when  the  concert  to  bring  about  a  mischiev- 
ous olyect  by  iU^al  means  is  complete ;  it  is  not  ne- 
cessary that  the  object  should  be  attained.  Therefore 
there  was  no  need  to  set  out  the  name  of  any  person, 
because  no  person  need  be  injured.  That  is  the  first 
answer;  and  the  n^t  i%  that  it  was  impossible  the 
defendants  could  know  who  those  persons  would  be. 
|t  is  said,  that  bb  the  indictment  was  not  preferred  until 
after  th^  were  known,  it  might  therefore  have  name4 
thi^  pfersons ;  but  if  that  were  to  be  required,  it  woaU 
be  making  the  consequential  dami^  ^  necessary  pant 
of  thecrime.  That  disposes  of  the  2d  ol^eotion.  The 
3d  objection,  that  there  ace  no  funds  of  this  king- 
dom, because  thc^ffe  are  none  whioh  are  raised  at  ih» 
QCHumon  charge  of  both  pacts  of  the  United  Kingdos), 
may  be  answered  thus.  JEaeh  fund*  as  it  is  raised  finoi^ 
either  part  of  the  United  Kingdom,  becomes,  when 
raised,  strictly  apart  of  the  funds  of  the  United  King* 
dom;  the  United  Kingdom  is  .answerable  for  themt 
and  thqr  are  for  the  benefit  of  the  United  Kiiigdoni» 
whetber  aK>Ued  to  one  part  of  it  or  to  the  other.  It 
seems  to  me  therefore  that  they  aie  better  described  in 
this,  than,  in  any  other  wi|y«  For  these  reasons  I  . 
oonceiTe  that  there  ia  not  aiyr  grcMind  liud  for  funs^ 

the  judgm-Wrt* 
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Ttesday,  ReAD    Ogainst  SoWERBY. 

The  proTtn J  A  SSUMPSIT  against  the  defendant  as  acceptor  of 

wmmiaLn'of  several  bills  of  exchange,  with  the  common  counts, 

blilir^bit  a  P1^«S  non  assumpsit,  and  general  plea  of  bankruptcy, 

baldTi^fore**  ®°^'  3^'y»  **^  *^*^  *®  passing  of  die  49  G.  3.  c.  lai;, 

compoonded  2SdA  after  the  making  the  promises  in  the  declaration, 

withhUcre*  ^         .          .         .               ./»    i    i      i 

dhors,aiid  and  after  the  causes  of  action  tiierem  specified  had 

on^thc'rom-  accrued,  to  wit,  on  the  istof  May  18 11,  the  defend- 

TO^*nor  would  »nt  became  bankrupt  within  the  intent  and  meaning  of 

Droduce  151.  ^^  statutes  concerning  bankrupts,  and  a  commission 

but  who,  he-  issued  against  him,  by  virtue  of  which  he  was  declared 

fore  he  became  i/»-«^               ji-ii-»#«» 

bankrupt,  paid  a  bankrupt  on  the  4th  of  May^  and  that  the  plamtiif, 

%Uh  wliom'hc  before  the  exhibiting  of  his  bill,   proved   under  the 

Srfdrtmwnt  commission  the  said  causes  of  action,  as  and  for  a  debt 

of  their  dcbtf,  jy^  ^^  hjp^  fj^o^  ^g  defendant,  beini?  the  same  debt 

WIS  held  ro  ^                          . 

discharge  the  for  the  recoverv  whereof  this  action  is  brouirht,  and 

bankrupt  in  re-  1  •      1       .                                                       ■ 

spect  of  his  f  u-  did  thereby  make  his  election  to  take  the  benefit  of  the 

eiiecto  irom  an  said  Commission,  with  respect  to  the  said  debt  so  proved 

dTbt  w'protcd.  by  him.     Replications  as  to  the  first  and  second  pleas, 

the*  wUi'^t**  MDttiKter;  and  as  to  the  last,  admitting  that  the  causes 

debt  under  a  of  action  accrued  before  the  bankruptcy  of  the  defend- 

oofflmission,  is 

an  dectton  by  ant,  that  after  the  24th  of  June  1732  (mentioned  in  stat. 

within  the  Stat.  56.2.  c.  30.  5.9.)  and  before  the  defendant  became 

i!^i4.  whkh*de-  bankrupt,  to  wit,  on  the  ist  of  January  1788,  he  com- 

hii^remi?y^by  pou^dcd  with  his  Creditors,  and  that  the  estate  of  the 

'h'*h"  ^**"*^  defendant  hath  not  produced  nor  will  produce  after  all 

in  the  cases  ex-  charges  sufficient  to  pay  15$.  in  the  pound. 

ccpted  in  stat. 

sG.  s.  C.30.  .  Rejoinder,  that  after  the  defendant  compounded  with 


1.9. 


his  creditors,  and  before  he  became  bankrupt,  to  wit, 

oa 
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on  the  istof  January  iSiOf  he  paid  and  satisfied  all 
his  creditors  with  whom  he  compounded  the  full  amount 
of  their  debts.  .  .   . 

Demurrer,  and  joinder. 

Holrqydf  in  support  of  the  demurrer,  contended  that 
the  rejoinder  was  ill,  inasmuch  as  where  a  commission 
issues  against  a  person,  who  has  compounded  with  his 
creditors,  although,  before  his  bankruptcy,  he  pay  those 
creditors  their  full  debts,  his  future  estate  and  effects 
remain  liable,  unless*  his  estate  under  the  commission 
shall  produce  155.  in  the  pound.  He  said,  that  the 
case  fell  directly  within  the  stat*  5  G.  2.  c.  30.  s.  9., 
which  uses  the  words,  <<  shall  have  compounded  with 
his  creditors,"  without  making  any  distinction,  whe- 
ther those  creditors  shall  afterwards  be  satisfied  or  not ; 
and  it  is  within  the  mischief  of  the  act,  because  the 
bankrupt  has  had  all  the  benefit,  for  a  certain  time  at 
least,  of  a  composition,  till  he  could  satisfy  his  creditors 
the  full  amount  of  their  debts;  and  in  the  interim,  the 
creditors  have  sustained  a  damage  by  the  delay.  The 
crime,  therefore,  if  it  may  be  so  called,  of  non-payment, 
was  complete  at  one  lime,  and  the  subsequent  payment 
in  full  may  have  been  the  very  cause  of  his  bankruptcy. 
And  in  Thornton  v.  Dallas  (a)^  this  point  seems  to  have 
been  decided;  for  there,  though  the  prior  commission 
was  superseded  by  consent,  it  was  held  that  the  bank- 
rupt's estate  was  not  discharged  under  a  second  com- 
mission, unle^  15s.  in  the  pound  were  paid  under  It; 
and  Lord  Mansfield  said,  **  the  only  question  was, 
whether  a  supersedeas  can  make  a  thing  not  to  ha^e 
been  done  which,  in  fact,  has  been  done.''    Also  the 

(«)  Dcujl.  46. 

replica* 


Rbao 

WgtttUSt 
S»W<BBT. 
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1814*  replication  is  a  good  answer  to  the  plea,  because  the 
i^^^jj  proving  a  debt  ifnder  a  commission  against  a  person 
against  ^iiQ  i^g^  before  compounded  with  his  creditors,  s|^dl  not 
be  deemed  an  election  by  the  creditor  to  take  the  bene- 
fit of  such  commission  within  the  stat.  49  G.  3.  f.  I2i. 
5.  14.9  so  as  to  deprive  the  creditor  of  his  remedy  against 
the  future  effects,  unless  the  bankrupt'i^  estate  shall 
produce  155.  in  the  pound.  The 'stat.  5  G.  2.  c.30. 
5.9.  expressly  excepts  the  case  of  a  commission,  under 
such  circumstances,  from  operating  as  more  tl^an  a 
discharge  of  the  person,  leaving  liis  future  effects  liable 
as  before.  And  Philpott  v.  Ccrden{q)y  Ifavilajnd  v. 
Cook  (i),  and  Jeffs  v.  Ballard  (r),  shew  that  ^fter  a  cer- 
tificate under  a  second  commisrion,  an  action  will  lie 
against  the  bankrupt  in  respect  of  his  future  effects, 
without  waiting  to  see  whether  his  estate  wilL  produce 
155.  in  the  pound.  Hien  the  49  G.  3.  e.  121.  s.  14. 
'  was  not  intended  to  repeal  the  former  statute^  or  to 
dq)rive  the  creditor  of  the  benefit  thus  saved  to  him, 
but  only  to  make  his  proving  under  a  commission,  an 
deletion  by  him  to  take  the  benefit  of  such  commis- 
sion, 90  far  as  to  forego  his  right  of  action  against  the 
bankrupt  at  the  common  law. 

Iiord  EujBNBOROUGH  C.  J.  If  the  act  sp  xnea^t, 
quod  voluit  non  dixit.  It  seems  to  me  that  the  act  is 
introductory  of  a  new  state  of  things  arising  out  of  the 
ci^editor's  proving  his  debt  under  the  commission,  it 
shall  be  deemed  an  election  by  him,  to  take  the  benefit 
of  .fl^oh  ooinmission  with  respect  to  the  debt  so  proved. 

(a)  5  r.  je.  a87.  I*)  Jh.  6sS' 

(0  iJB.&JP,  467.    See  alio  C^vcrle;  ▼.  Morltyt  ^^  ^^^'>  >^5- 

«  Election,* 


SowiasT. 
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^  EkcdoDy"  here,  imports  tbat  he  renounoes  his  other        1814. 

ridhts  for  the  sake  of  that  which  he  elects.  ~"~ 

^  Rkao 

Lk  Blanc  J.  The  statute  uses  general  words  with- 
out any  restriction,  and  I  see  no  reason  why  they 
should  not  be  understood  in  their  generality. 

Dabcfisb  J.  Tins  is  not  a  remedy  under  the  com- 
mission; and  the  statute  says,  now  that  he  has  proved 
under  the  commission,  he  shall  be  deemed  to  hove 
elected  to  take  the  boiefit  of  such  commission  with 
respect  to  the  debt  proved;  t.  e.  to  come  in  pari  passu 
with  the  rest  of  the  creditors.  The  statute  meant  to 
take  awi^  the  remedy  by  actkm. 

PerOunawh  Ju4gment  far  die  Deftndanti 

Bfelonbofi  was  to  hare  aigued  oontriU 


▼oouIIL 
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18x4. 


June  llit> 


HonwQOD  and  Anotfter,  Ekecutors  of  W.Goare, 
deceased,  %a/VwrUNDEiiHiLL. 

r\EBT  oh  bond,  dated  24th  December  1^96,  m  the 
sum  of  2800//  The  defendant  craved  oyer  of  the 
bond;  which  was  a  joint  and  several  bond  from  the 
defendant  and  five  others  to  the  testaft)i\  He  also 
craved  oyer  of  the  condition,  which  recited  that  tSfe  obli- 
gors had  agreed  with  Coarc  (the  testator)  to  grant  him 


Where  upon 
the  execution 
of  an  annuity 
bond  by  three 
out  of  scTerftl 
obligors,  the 
grantee  of  the 
■nniiity  paid, 
the  cooftidera- 
t4on«money  to 

S/iC.  «ho  In  annmty"of  155^  i  "•  "^-  ^r  ^^  ^«  °^  ^  mitvivat 
Sit  5»t«'«      of  them  (the  obligor.)  for  4e  price  of  1400^,  vrfiich 

bankei's  in  the  -  -  .   - 

naoicf  of  him- 
ielf  and  7.  L., 
the  attorney 
who  acted  for 
all  parties,  and 
took  the  bank- 
cr's  receipt  for 
the  money  in 
the  names  of - 
himself  and 
7  £.,  which. 
vra  done  in 
consequence  of 
theoiher  obli- 
gors not  at«  End- 
ing to  execute 
the  bond;  it 
l^eing  agreed  \^ 
the  pariiea then 
foresent  that 
vatil  the  stco^ 
ritiea  should  b^ 


sum  Qwnrhad  that  dky  paid  to  the  sdid  obligors,  and  the 

condition  was  for  the  payment  of  the  annuity  in  maimer 

therein,  stated.  ^  And  ifter  setting  out  the  memorial, 

which  stated  the  above  bond  to  be  dated  the  24th  of 

December  1 796,  arid  to  be  in  oonsideratioD  of  i4oot, 

that  day  paid  to  all  tjie  oMigors,  and  that^e  said  sura 

of  1400/.  was  in  feet  paid  to  D.  Smith  (one  of  the 

obligors)  to  the  use  of  himself  and  the  other  obligors, 

by  Coarei^e  defendant  pleaded  4thly,  that  the  said 

sum  of  1400/.  in  the  said  writmg<)brigatory  mentioned, 

and  by  the  memorial  allied  to  have  been  paid  on  the 

24th  oiDecewber  1 796,  was  not  paid  on  the  said  24th  9f 

exe^teVthe  money  should  remain  in  the  hands  of  the  banker,  and  afterwards,  npwi 
the  execution  of  the  securities,  the  money  wa4.paid  at  the  banker's  with  the  authority 
ttf  ^  i:.  to  D.  A\,  and  upon  debt  brougi^t  by  the  executors  of  the  grantee  on  the  an. 
noity  bond,  the  condition  of  i^-hkh.  on  oyer,  stated  that  the  r»-''f^P«<'  the  moncf  X. 
the  obligo.'s,  and  the  memorial  stated  that  the  m^ey  was  paid  to  D,  S.  to  the  use  of 
himself  and  tlie  other  oblijrors  by  the  gnmtei :  '  Held  that  a  plea  alleging  th«  in  the 
aasurances  the  con»deration-mo»ey  was  stated  to  be  pa,d  by  the  grantee,  aud  that  Jt 
was  not  stated  in  the  assurances  that  the  sum  was  advanced  by  any  agent  or  •gcnj*  of 
the  oranlee,  and  that  the  same  was  advanced  on  hchaif  of  the  grantee  by  J.L.  and  D  5., 
was  to  be  taken  as  pleaded  with  reference  to  tlie  annuity  act  17  G.  3.  f.  a6..  and  tba^  » 
raised  an  objection  which  wafr  sBstaintd  by  the  (acts,  and  int*lidatcd  the  bond. 

DeceTober*, 
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December,    jtlilj,  Tliat  the  said  sum  of  1400/.  was  not     ^  i8x4« 
paid  to  D.  Smith  to  the  use  of  himself  and  the  other      ."""" 
obl%ort  tintU  the  26th  of  December  1 796.    fithly,  Ttat        n^a 
the  said  tarn  of  1400^.  was  not  paid  to  D.  Smith  for  the       ""**"  ** 
Use  of  himself  and  the  other  obligors  as  in  the  said  me- 
morial was  alli^ged.     T3th  plea,  That  in  the  assurances, 
wheraby  the  said  annuity  was  granted,  it  was  stated 
that  Q)ar€  paid  the  said  sum  of  1400/*  as  the  cou«- 
sideratioa  of  it,  and  that  it  was  not  stated  in  any  part 
of  the  said  assurances  that  the  said  sum  was  advanced 
by  any  agent  or  agents  of  Coare^  and  that  the  same,  in 
the  absence  of  Coor^,  was  advanced  on  behalf  of  Coare  - 
by  one  J.  Lofme  and  2).  Smith.     14th  plea,  That  it  is 
not  set  forth  or  described  in  any  part  of  the  said  assur- 
ances that  the  sidd  sum  of  1400/.  was  advanced  on 
behalf  of  Coor^  b^anyag^nt  or  agents  of  Coare,  and 
diat  the  ssdd.  sam  was  advanced  as  the  consideration 
for  the  grant  of  the  said  annuity  in  the  absa^ce  of 
.  Coare,  on  behalf  of  Coarct  by  a  certain  then  agent 
or  certain  then  agents  of  Coare.     Issue  taken  on  these 
several  pleas.  At  die  trial  before  Lord  £ff^yi£oroiig/2  C.  J* 
at  the  Lotidon  sittings  after  last  7Hs%  term,  a  ve^ct 
was  found  for  the  plaintiff  subject  to  the  opinion  of  the 
Court  upon  a  case,  the  material  fiicts  of  which  are 
these: 

The  above  bond,  and  a  warrant  of  attorney  thereon, 
having  been  prepared  by  J.  Ijowe,  an  attorney,  in  pur- 
suance of  instructions  given  to  him  by  2>.  Smith  in  the 
presence  of  the  testator  and  the  defendant,  the  bond 
was  executed  by  three  of  the  obligors,  viz*  the  defend- 
ant, D.  Smith,  and  one  other,  on  the  24th  of  December 
1 796,  and  a  receipt  for  the-  consideration-money  was 
signed  by  them;  !#ut  no  part  of  that  money  was  paid 
G  a  to 
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i8i4«        to  either  of  the  obligors  before  or  at  that  time,    hoc 
HoEwooD      oiediately  after  the  execution  and  signature  ^  thi« 
Vn^MiLL     ^^^^  ^^^^^^^  ^^^t  ^^^  ^^"^  ^  ^'^  house  of  the  testa- 
tor, who  accompanied  them  to  a  banking  houses  ^here 
the  testator  received  three  bank-notes,  amountii^  to- 
gether to   1400/.,  and  gave  or  pud  them  to  SmCL 
Smith  immediatdy  paid  them  into  the  same  banking 
hous^  in  the  names  of  himself  and  lawey  and  took 
die  bankers'  accountable  receipt  as  follows :  "  Received 
a4th  December  1796,  of  Mr.  D.  Smith  and  J.  iMooCf 
fourteen  hundred  pounds  on  account,  to  account  for  oh 
demand.''     Tlie  1400/.  were  so  paid  into  the  hands 
of  the  bankers  in  consequence  of  the  other  parties  not 
attending  on  that  day  to  execute  die  bond  and  sign 
the  receipt^  and  as  one.  of  them  was  stated  to  be  pre* 
vented  from  attending  by  an  accident,  it  was  proposed 
that  one  Gibiett  should  execute  a  bond  and  warrant  of 
attorney,  as  surety  to  the  testator  for  the  payment  of 
the  annuity!  &i>d  it  was  ^eed  and  understood  by  die 
parties  then  present  that  in  the  meantime,  until  Gib- 
iett and  the  two  other  pardes  to  the  first-mendpned 
bond  and  warrant  of  attorney  should  respectively  exe- 
cute the  securities,  the  1400/.  should  remain  in  the 
bankers'  hands.     Gibiett  executed  his  bond  and  war- 
rant of  attornqr  on  the  next  day,  and  the  odier  two 
parties  executed  theirs  before  the  26th  of  December,- 
on  which  day  Smith  called  on  Lonoe  for  the  purpose  of 
obtaining  his  authority  to  receive  the  1400?.  from  die 
bankers,  when  Lowe  either  accompanied  him  to  the 
bankers  to  receive  the  same^  or  dgned  an  authority  for 
that  purpose  op  die  back  of  the  accountable  receipt^ 
which  remained  in  SmitVs  possession,  and  the  money 
was  diereupoQ  paid  to  Smithy  and  die  receipt  delivered 

12  ^  up 
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up  to  the  bankers.    It  was  represented  to  Low  at  the        i9i4* 

time  ofgiving  him  the  instructions  that  all  the  parties  to  -•,.  - 

-  _  H0EW009 

toe  bond  and  warrant  of  attorney  were  to  be  piincipals»        ^mif 

and  he  so  understood  at  the  time  of  the  first  execadon       "''^" 

hf  the  three,  and  Loxe  acted  as  attorney  for  all  parties. 

The.question  for  the  opinion  of  the  Court  isy^wfaether 

the  plaintifls  are  entitled  to  recover;  if  they  are^  the 

verdict  to  stand;  if  not,  a  nonsuit  to  be  entered. 

And  the  point  made  wasi  whether  any  of  the  pleai  • 

were  sustained  by  the  facts  stated,  so  as  to  invalidate 

the  annuity,  by  reason  of  sUU  17  6. 3.  e.  atf; 

Hobrtyd  for  the  plahitifF  ai^ed  that  not  any  of  the 
pleas  were  sustained  by  the  fiurts  stated;  and  as  to  the 
4th  and  5th  and  tfth  pleas,  he  relied  on  Coon  v.  GQh 
leU[a)\  and  as  to  the  13th  and  14th  pleasy'he  said  that 
it  was  not  any  objection  to  the  assurances  that  they* 
stated  the  payment  of  the  consideratioii-monqr  to  have 
been  made  by  Cborr;  for  so  in  eflfect  it  a|qpean  to  have: 
been,  inasmuch  as  Coart  parted  with  the  money  and 
paid  it  into  the  hands  of  Bmiih  and  Ijmt%  the  one 
being  agent  of  the  grantors^  and  the  other  agent  of  all 
parties,  upon  a  condition,  and  it  was  afterwards  paid 
over  to  Smiih.    This  point  seems  to  have  been  deter* 
mined  in  Cfm^urd  v.  PhilUpi{b\  for  there  it  was  held 
that  the  consideration-money  was  well  stated  in  the 
deed  to  l^ve  been  paid  by  the  grantee  of  the  annuity 
to  the  grantor,  it  having  been  dqxMited  by  the  grantee^ 
in  the  hands  of  an  agent  for  both  parties,  to  be  paid 
over  by  him  when  the  grantor  should  have  exec|ited,' 
and  upon  his  execution  having  b^en  so  paid  over:  and; 

O3  the 
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y8i4.       the  Cawrt  intimate^  a  dear  opiDion,  that  a  payment 
^  ^        to  the  agent  was  a  payment  to  the  principal,  which 
agsiHst        reasoning  applies  to  the  present  case.     And  here  the 
pleas  do  not  state  or  incorporate  the  annuity  act* 

Smsj  for  the  defimdant,  upon  the  4th  and  5  th  pleu,  * 
adverted  to  the  dinsatisfaction  which  the  GhanqeUoir, 
had  expressed  at  the  decision  of  Coar^y.  Gible(i{a\' 
and  contended  that  as  the  annuity  act,  1 7  G.  3.  c.  26. 
required  the  consideration  to  be  set  forth  in  the  roenu^^ 
rial,  that  was  not  complied  with  unless  the  men>arial 
stated  the  true  day  of  payment ;  because  the  time  whea 
paid  might  fonn  a  material  part  of  the  value  of  the 
consideratbn.     And  as  the  legislature  has  required 
that  the  memorial  should  contain,  with  minute  particu-. 
larity,  the  whole  res  gart»,  it  would  be  strange  if  so. 
material  a  fact  as  the  day  of  payment  of  the  consider* 
ation^moaey  might  be  omitted.    And  he  cited  Kirk' 
wdn  V,  Pr4ee{b\    BumbeUl  v.  Jl&rrvy(c),    Serty  v. 
BenOey  (d),  Pool  v.  (kbanes  {e).    Upon  the  other  point 
he  said,  that  Crax^urd  ▼•  Phillips  only  decided  that  payw 
ment  to  the  agent  of  the  grantor  was  payment-to  the 
grantor,  on  the  general  principle  of  law,  and  because 
the  act  did  not  require  the  name  of  the  person  ^wdiOB) 
the  money  was  paid  to  be  inserted  in  the  deedr 

Lord  Ellenborovgh  C  J.  The  only  ooifioral  aei' 
cff  payment  by  Coar^  on  the  a4th  is  by  his  deliveriiig. 
the  money  to  Smithy  not  animp  solvendi,  hot  only  to 
lum  as  a  trustee  to  do  a  pardcular  act,  vi&  to  lodge 
the  money  in  the  hands  of  the  bankers,-  until  the  secu<- 

(4^  Sec  10  r«.  a09.        (i)  t  H.  BL  309.     *       Ic)  3  T,  R.  298. 
[lO  6  r. R.  690.  (0  8  ^.-«.  3»«- 

II  rities 
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Titles  were  perfected.     Smiik  ieceUei  the  money  in  a        1814. 
different  cihftracter  from  that  of  a  principal,  lo  retain  it         '- 

,    •  •  HoRWOOD 

in  medio  till  some  farther  act  was  done,  and  then  to  pay         egmtut 
it  over.     And  the  payment  "made  on  iTie  26th  was       J**^^*"*^  • 
dearly  the  act  of  agents.     With  reference,  therefore, 
to%'e  aimaity  ioct,  th  which  these  fatter  -pleas,  &avirig 
spiecially  alfegcd  how  ithfe  assuraricer  are  defective;  must 
be  taken  to  refbr,  I  am  afraid  thesis  pleas  cannot  be 
sustained.    The  objection-feeing  expressly  taken  upon* 
the  annuity  acts  it  is  not  enough  tcr'Iravc  stattfd  the  • 
payment*  as  it  might  enure  In  point  df  law.'    The  legal ' 
result  would  not  give  the  information  tvhich  the  act 
reqtfines.     The  language  of  the  act  Is  that  the  assur* 
ante  shall  jiet  forth  the  name'  of  the  person  by  whom 
the  consideration  shall  be  adranced,  which  has  not 
b^i  isatisfied.     I  do  ndt,  however,^  see  any  reason  to* 
change  the  opinion  we  formed  in  Cadre  y.  GiUett. 

"Lb  Bcanc  J.     It  appeaf  s  that  Cter^  would  not  have 
paid  the  nioney  to  Smith  bat  upon  condition  of  his' 
lodging  it  at  the  bankers  y  which,  therefore,  cannot  be 
cdnndered  as  an  absolute  payment. 

-DAMPiEli  J;  The  i3fc  and  i4th  pleas  refer  clearly, 
though  not-^pecificaHy,  to  the  provisioris  of  the  annuity 
act,  which  is  a  public  act  that  we  are  hound  to  take 
jtiditiid'Yi^ee  64"'  Oil  oyer  we  seeP  that'  this  is  an  an=. 
nigkfhotA^  -and  we  see  that  ^uch  Matters  are  alleged' 
iip:3die6e  pteis,'  aft^  espre&Iy  refeV^  to  whiftt'the  annuity 
aet:t^uire«q  and*  oil  the  drtdence  it'  appears  that  the  • 
money  was  not  paid  absohit^ly  hfXJoare^  but  that  he 
passed  it  into  the  hands  of  Smith  and  Lcnte  upon  an 
understanding  that  it   should  be  impounded  at  the 

G  4  bankers' 
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1814. 

H0RW090 

'     against 
Undebbzl^ 


bankers'  imtil^  a  .fiittve  evont  .  Smith  and  Lame 
osljr  t^  depositaries  of  tke  nioos^  -to  seeiire  the  esi^- 
cation  of  tb^  iQstnimwts  by  the  other  partiei^  aad 
af^rwai^ds  the  money  was  paid  by  then  aaiiie  agwts 
of  the  ^antee.  It  haviiig  been  decided.  ihalavbflPe  tfa^ 
pl^aa  are  only  in  geaenal  .terni%  .without  re&iflfibbe  io 
the  annuity  act,  the  objeetion  is  not  wdl  iBised/diaC  the 
money  was  paid  by  the  age; t  of  the  grant^-(a)y  whexe 
the  objection  is  xkarly  nosed  with  reAvemre  to  the 
statute  that  makes  the  diflferettce;  and  tke  pbas  need 
not  inoorpoisste  theiK*  of  parliament;  it  is  eaoi^  if 
they  clearly  rffar-  to  it. 

Per  Curiam^  Judgment  of  Nonsuit 

(«}  See  C^re  t.  QihletU  4  JSati,,ZS'    , 


IfeJaesi^f 


Briscoe,  Bart,  against  The  Earl  of  Egremont 
and  Others. 


If  a  peer  be 
raed  jointly 
with  others  by 
hm  of  MidMt- 
sexi  the  Court 
wiU  set  aside 


nALEY  Aewed  cause  against  a  rule  for  setting  a«de 


the  proceedings  for  irregularity^  obtained  pn  fhe 
ground  that  the  defendant,  apeer,  had  been  served  with  a 
l^P^^^  «>Py  °f  ^y^of  Middlesex  issued  i«wist  him  fmi^ 
as  agaiiistthc     with  the  Other  defendants.    He  said  Ifaat  tbaatstioD  was 

peer* 

brought  under  an  indosure  act,  for  the  purpose^of  tzy- 

ing  a  right,  md  the  Court  would  leavs;  the  defendant 

to  pl^ad  his  priTUqge  in  ab^tement^  asid  here  theidfr- 

davit  does  notshewUm  to  be  a  pear.    iAnd  hai4stad* 

Lord  Lonsdak  v.  LMedale{b),  and  Omefi  y^,L^ 

ArundelLic)  .     ..,1 


())  2/r.JAa6;.»99 


(0  3AA-A7- 


IdttUdaUy 


Ld.BoftlUDIIT. 
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LUMak^coatrL    A)M  iiS  Miikaete^  Ib  bregcAax,        1614. 
&rit  CflBtaine  a  c^>^  wUdi  never  Ucb  against  a  peer.  ■ 

And  in  vVenir.^9%.  Anon,  a  \M ^ MUUOeses  issued  ^d^ 
by  an  attornejr  ifraa  dischaciged  hf  snpenedeaB  without 
p^pfidiig^  -ijacanae  it  afipeaied  by  the  record  that  the 
defeivlimt  was.,  a  peerei^  and  the  attorney  was  coin* 
mitted  for  imog  out  Ahe  jmeess.  And  thoogh  a  peer 
be  sued  jpintlyndtlt  odier%  jret  it  must  be  by  original 
wri|;;  aad,as  to  its  not  appearii^  by  the  affidont  that 
he  is  apasf,  iie  as  desorifaed  on  tho  proeess  as  Earl  of 
Egteimmi^  and  so  oalled;  in  the  indosuie  act,  besides 
being  so  rec<^;nized  in  several  other  pflblic  acts. 

The  Court  held  the  proceedings  irregular  as  fiur  as 
they  related  to  the  Earl  of  J^grmon^,  and  to  that  estent 
nadethe 

Bttle  absolute. 


L41NG  against  Bowes.  f^eineiin, 

THE  defendant  gave  a  bond  conditioned  for  the  pay-»  Expences  of  t 
_  -  «   .     .*«       1  .  1     1         1  pcrion  lent  to 

skmt  of  money  to  the  plaintifl^  which  bond  was  inquire  irter 
exeeiit0d.by  the  ^Mfandaait,  add  attested  by  two  wit*  wime^KstoT^ 
neaRain^dsalri^e^Jfim^'and  waaafterwards  sent  to  the  ^^"^"hetl!^^' 
plaiiitiffin^&stiimd^  wheie  he  resided.     The  plaintiff  tlonof«osts. 
sncAAe  difcndant/ea  the  bond,  \Aia  pleaded  non  est 
fiuMns,  ^QpoB'WhUi  issucwas  joined,  and  the  plaintiff 
beiagiaDMkiiiBiMed  with  the  subserilung  witnesses  and 
thejr'pkoe  of  residence  fikda  biB  dgainst  the  defendant 
for  a  discovery,  to  which  the  defendant  put  in  an  answer 
admiring  the  execution,  but  denying  any  knowledge  of 
the  subscribing  witnesses.     The   plaintiff's   attorney 

being 


Bowsi. 
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1814.        beiiig  advised  that  he  could  not  safely  proceed  to  trial 

,    •  without  it,  sent  his  clerk  to  the  Isle  of  Man  and  other 

L41N0  *^ 

^dnu  places  in  search  of  the  sdd^tnesaes^  having  previously 
givffli  notice  to  the  defendant  to  inform  the  plaintiff  on 
or  before  a  given  day,  where  the  witnesses  were  to  hi 
found  if  living,  and  that  if  he  neglected  or  refused  to 
give  such  information,  a  person  would  be  so  sent  to  die 
Me  qfMan  and  other  places,  and  his  charges  would  be 
daimed  against  the  defendant  upon  the  taxation  of 
costs,  notwithstanding  which  notice  the  defendant  de- 
clined giving  such  informsettion.  Afterwards  upon  tax- 
ation of  costs  ihe  i^isintiff  claii^ied  38/.'6««  for  thes^ 
charges,  which  the  Master  refused  to  allow. 

And  n097  Ctnt^  moved  upon  the  idx>ve  facts  that  the 
Master  might  review  his  taxation;  but  the  Cioart  adoed 
if  he  had  any  authority  for  the  Court's  albwing  the 
expences  of  lendii^  persons  to  inquire  after  witnesses; 
and  no  author!^  being  cited  to  that  eflfect,  Lord  ElUn^ 
borough  C.  J.  said,  that  although  the  present  was.a  haid 
case^  he  was  not  inclined  in  the  absence  of  any  prece- 
dent to  yield  tx>  thie  application;  and  perhaps  if  die 
circumstances,  as  now  stated,  had  been  proved  at  the 
trial,  they  niY^t  have  aflforded  ground  for  lettagii^ 
secondary  evidence  of  the  defendant's  iumd^writingt:^ 

Xc  Blanc  J*  added,  that  to  grant  the  nde  would  be' 
opening  a  door  to  aU  sorts  of  expence* 

Per  Cwiaai^  ^^^  Rvde  feftiaed». 


IN  THE  Fmv-wvmmYnm  ov:OISORGE  IIL  pr 

Mead  fl^ainj/ Brahah*    ':•         ''**%I^'f2i 

A  RULEnisi  was  obtained  for  discharging^  tlie  defend-  -The  dnwer  of 
.    ant  out  of  custody  on  filing  common  bail,  wpon  aA  tban«f  who 
affidavit  of  the  defendant  andanotlier,  which  stated  that  ^^  i^'^  ^H 

^^    amoont  to  th« 

the  defendant  m  Jugu^  1B12  being  indebted  in  1500/.  holder  ttfter  a 
to  the  plaintifiy  accepted  three  bills  of  exchange  of  500/,  bankruptcf  »- 
each,  drawn  on  him  by  the  plaintiff  to  his  own  order.  «cccptor"may  ^ 
In  4pril  1813  the  defendant  bec3amo:bankriipt,  and  a  ^"rMore'^r 
commission  issued  against  hixft;  and  the  several  holdera .  h{lfcertfficaff> 
of  the  smd  bills^  who  had  arrested  himifheima;«id  ^^''''T'ln"' 
brought  their  actions  airainst  him  as  indorsees,  after-  notwithstand- 

r  ,1  ,         ,  ^^  ing  the  hoId<'r 

warua  proved  ihe  same  under.  the-eoiDiniasioiijajihe  hai  proved  the 
presence  of  the  plainti^  and  diacwtuEKied^  th«{r  asidoD*.  x^mmis^  * 
tioos  to  the  plaintiff's  knowledge;  aii<jL  (be^c^nuBiSsiob .; 
waa  «ttU  in  fore^  and Jtbe  said  d^btt^nol  ^ii%edb^^  aacL/ 
the  said  holders wocdd  be  entitled  tp^ftdindrad.  -  Hiat.: 
Aince  the  bills  were  to  pfored*  the.  plaintiff  had^  as 
drawer,  brought  a^  action  on  them  and  lodgped-inf  de^/ 
tainer  against  the  defendant^-  and  held  him.  in  cuatodf  ': 
for  1 500(9  upon  anaffida^tof  ihe^pUiitiff  ^^  that  he  (the . 
defendant)  was  jostly  ainiftaily^indebledioiiie  plaintiff 
hi  i$oq2i.  as*ihe  aooeptor-  of.  three  sevecat  bHla  o£  tt- 
change  for  500^  each,  (setting  out  the  bills  which  were 
payaUeatatiBMdijnpast^  end  befitf^tbfe  line  iifthe 
bankruptcy,)  and  whiek  said  three  severid-bflls  of  ax*'  - 
dumge*  iiai^e  been  returned  to  the  deponent  fer  non- 
payment," See.     The  affidavit  of  the  plaintiff,  in  an- 
swer, admitted  the  arrest  of  the  defendant,  and  proving 
of  die  bills  by  the  several  holders,  under  the  commission, 
but  stated  that  in  March  1814  the  plamtiff  paid  the 

amount 
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x6i4t  anount  of  the  bills  to  the  dMn  kolden,  two  of  wImqi 
'^^  ^i^cre  die  wme  who  proved  Hind^  tb»  eotaniiflBioii ;  and 
agaiasi  that  he  (the  pla]ntiff)-JM9iet;oa«fttiTeik40'die  aaid-  com- 
mission, but  on  the  contrary  was  engaged  with  ojther 
creditors  ift  a' petkaairix)  supefsoi&it'fcr^firaad  and  coU 
Ittiion,  and  that  he  had  pfatainad  tiie  intent  of  the 
parties  who  had  so  proved  thel^ffis  und«t  di^  commis- 
sion^  that  their  proof  should  be  esspuitiged,  i^  which  he 
had  given  the  ddendant  inotice. 

Msnyet  dbewed  osoae}  aend  contended*  that  uader 
these  cmmmalanoeB  the  plaintiff  waa«  entitled  tb  silr tlie 
bflBkmpt^  betngramtted  to  his  original  right  ufKln  the 
liBI%  aa^^sodn  as  he  was  compelled'  to  j^ctjr  tivar  atnoimt 
to  the<BiPreral  holders;  and  the  bairiirupt  net  having  ob- 
tained his  certificate^  the  plaintiff's  rights  wei^^kot  to  be 
aiflfected  by  the  holders  of  the  bills  having  proved  them 
under  the  commission,  to  which  comimssion,  so  fiup  ficm 
bong  a  party,  it  appeared  that  the  plaintiff  was  engaged 
in  endeavouring  to  supefsede  it^*  He  aeferred  to  Ymmg 
Y.  HiMer.  (a) 

Mbott^  oontrtl,  insisted  that  by  stot*  49  0. 3;  a  121. 
«^8.^the  plaiaCifl^  by  paying^ the  Wlls^  itood'in  the  place 
ofihe  c»edkor9  who  had  pnsPired  tliMt>taMterlibe  oommi»- 
SM%  aiid  becaaie  Mtitted  tO' tli^  dtvidends  iinder  sadt 
pioof)  and  tkisrefore  by  a.i4.  it  was  iM?  cenlpcteut  to 
Urn  to  msAatdm  lony^lMstioIti  iiireij^Mfetfof  themagainat 
.  the  defeeckuit*  The  deftndan^  if  he  had^  obtained  hie 
cartifieate^woufaioertainiy  have  been 'dbebarged  of  due 
actfoo;  for  by  teO.  8.  if  he  shall  ebtakl  his  cerdfieatehe 
shall  be  diaoharged  of  aUdenmnd^  at  die  auji  of  every 

penoiii 
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pcnon  theveby  enabled  to  proyei  or  tostaod  in  thaplaoa        i8i4« 


Mjub 


of  the  GKditor  who.'h«9  proved;  and  if  the  certHieein 

would  be  adiadiiarge^  why  should  not  the  proof  alao  be        '^Zu 

deenied.an  4ectipa^  withaA  the  stalaitt? 


LGvd^  EuSNBORpiMS  C»  J»  iaqoitcd  if  Aer^  welt 
any  wordftrin  the^ftaitute  ampiOtatj  opoD  a  pntyf  "ate 
pay§diedUl^f<M^iidijdltlie'banknipti8  liafie^  locame 
in  undeg.  the  oamnriafBtiii^  f6t  if  not,  thefnovii^  under 
the  comraimion  oould  onljrbe  deemed  an'eieetioo  «>  fkr 
as  it  personally  regarded  the  creditor  'who  proved,  but 
notloaffKttharig^tifllMtdpenohB.  ABADampikr^. 
added,  tbat  it  would  be  hard  to  deprive  the  platntiff  of 
the  chance  of  meoi^CTingragaingtthe  bankmpl^  faciara 
he  haa  ohfcMned  bis  eerdfieote^  beeanstfiii  the  event  of 
hia  otouifag  ft  ithe  bankrupt  vfodd  te  disdhargad. 

PerCuriami    .1  Rule  discharged. 


GLiicfc  against  Dixoit*  rutsd^, 

A   RULE  nisi  was  obtained  for  the  plaintiff  to  do-      ifictoscbe 
^buEe  perempftoilf  before  the  last  day  of  the  (tearm,  ^^^^ly 
ori9  4efai4tjheieaf  thatth^defttidaotni^ht  Mt!!?a?tofe! 

bertjr  tq  9^ judgmeut  of  HMui-pros,  upon  an  affidan^  '^faTiffk 
of  the  dafendbnty  which  stated^iat  he  was  airestedand  boond  to  dc- 
hdd.'ta.  ba9  fin^t  io<#  and  upwards  at  the  aak  oftba  court  ibofc  if 

moved  iixg^KOKm  b|r  habaaaicorpas  intb  thia  ooust»  and  ^^^J^ 


putmaii^jii9tiiMfMI#rjitit|ie  p)aiiiti£B'ski^^        bnd^o^ST 
thefijsl  dm  uHsHikitg  tesm^^^oA  served >Aep]ainliffff  bidluii^ 
attosn^  fitt^ff^iW  potma jfiaee  .wfaM^.M.daohMlkft 

had 


Clack 
Dixev: 
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had  been  ddiTered  ot  bbj  fartber  proceedings  taken 
by  the  plaintill^  and  the  defendant  had  a  good  defence. 

Manyat  shewed  cause,  and  contended  that  tbe 
plaintiff  wa*  not  boubd'to  follow  the  defendant  into 
this  05urt;  and  here  thcr  sum  being  so  small  it  was  not 
worth  whiie.  And  he  distinguished  this  iK-oin  a  recor- 
-  dar!  facias  toquelam,  or  acccdas  dd  curiam,  because  in 
those  writs  there  is  a  dies  datus.  The  declaration  upon 
a  habeas  corpus  must  be  delivered  before  the  end  of 
the  second  term,  i^er  putting  in  bail,  but  the  plaintifT 
need  not  declare  at  all ;  and  by  R.  i6  Car.  2.  (a)  be 
cannot  be  non-prossed  for  want  of  a  declaration.  He 
has  taken  no  step  but  compelling  the  defendant  to 
justify  his  bail. 

.  Lord  EtUKil^MtrOR  C.  J.  The  plaintiff  resists  the 
removal  as  &r  as  hef  can  by  compelling  the  defendant 
to  perfect  his  bail,  till  which  time  the  defendant  has  not 
effectually  removed  it ;  and  then  when  it  is  effectually 
removed  he  withdfiiws  him^lf,  and  determines  to  haTc 
nothing  more  to  do  with  it  This  it  seems  by  the 
practice  he  is  entitled  to  do. 

BAYtKT  X    Tlie  <fefen<]ant  does  not  effect  the  ro- 
moVal  tin  he  has  put  in  bail  above. 

Per  Ctiriam^  Rule  discharged. 


r^i-ij-y. 
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Callow  a^otn^/ Lawrence.  w^i 

A  SSUMPSIT  on  a  bUl  of  exchange  ihted.  the  aSth  Where  the 

oXjulif  1812,  drjiwiv  bygone  i^^fliprf/,  lor  65/^  pay-  paytbkto  hit 

able  to  his  own  order  sevep  day^  aft^  date^^  aec^eptedlqr  Tild^'JS  "m 

the  defendant,  and  indor^  by  Py^U  to  the  phuQti£  [^  ^-  "^^  ^^^ 

Flea,  non-assumpsit.     At  the  t^ial  before  Lord  EUenr*  i>"l  ^^^Z  '^ 
.   .'.  .    ^  .   •   ,"/  hosioDred,  piid 

borough  C.  J.  ^t  the  Zom^on^«it|(iu^  lifter  last  term,  the  the  Mnount  to 

plaintiff  estajblish^   his  case  by  .  the .  vsi|;al  proof •  of  oat  hU  own  and 
the  several  hand^writing.     The. ^d^ence  was  this:. on  ^int"*t^dTe- 
the  29th  *oT  Jtt/y,  Pjfiiell  indorsed  the  Wlj  tP  7^<V^9  V^<*  d«wet'lS  ih* 
discounted,  it  for  hiin,  and  71^^.  indorsed  it. to,  Arr-  drawer  aftcr- 

.'     ;.     •?.:?     ..'-'^       •'    ■•—     ■-;  •-  ■  •  •  wirdftpaMcdit 

nett^  who,  about  two*  days  before  it  became  jdue,  paid  tothepUintiir< 

It  short  into  his  bankers.      The  bankers  presented  pUintifT  might 

it^  for  Bfyi^e^  ,^hen  4t^b^c^Mme,dp^;  .and;  nppn  its  ^l^^^ 

l^eing^  dishonoured  rfSLtutned^ it. tt^Aini^  '.Abpot  a 

week  afterwards  Pymell  c^kd.(m^^ae//  and  paid,  him 

the  8jg[u>unt  of  the  bill,  upoa.wU9)|.AzriM^/.dreir.ht8 

pen  thrQugh^Jbis  osm  .wjs^  Tajfi^s  iodoiMQientr  and 

delivered  up.the  biU  to  P^;(maU.^;Jvwaarp)K>ved  that^on 

the  20th  of  Febructnf  x8i^,  ^th^.bilL  wvs  seen  iiir: the 

bands  of  Pyu^ll.     The  jury  under  his  Lordship's  di- 

rection  fQun4,a  verdict  j^^th^^phmtiff^^  .Onafermer 

day  in  this  term  the.Attoniey-G^eral  o^xtatned^  rule 

nisi  for  a  new^  trial,  on  the  groun^  that/^i^fff  havbg 

taken  up  the  bill,  it  ceased  to  be  oegotiable,  and  so  the 

defendant  was  ^lii^charged-  upon  the  bill;  and  he  cited 

Beck  V.  Robley  {a) ;  2dly,  that  the  bill  should  have  been 

re*8tamped  upon  being  re-issued  after  having  been 

taken  up. 

(4)  iff.fil.Z9,», 

Scartm 
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1814%  Scarlett  (with  him  Qmnfn)  now  shewed  canse;  and  he 

distingaished  this  case  from  Bed  v.  Boblejff  becaoae 
there  the  bill  was  drawn  ptjaUe  to  tkft  older  of  a  third 
person,  who  indorsed  it,  and  i^  after  it  was  taken  np 
by  the  drawer,  it  had  continued  n^gotiaUe  in  his  hands^ 
that  third  person  would  h.ave  been  liaUe;  Ibr  which 
Lord  Mans^Sdd  said  there  was  no  odour.  But  here  the 
biH  being  payable  to  die  drawees  own  order,  and  in- 
dorsed by  him,  it  continued  negotiable  in  his  hands  upon 
Us  own  indorsement,  and  if  he  passed  it  liiere  was  ne 
Mason  why  he  should  not  be  liable.  And  in  Gomez 
Serra  t.  Berkdeg  {a)  the  point  in  question  seons  to  have 
been  settled;  far  there  the  payees  of  a  premissory  notc^ 
payable  to  them  or  order,  indorsed  it  to  the  plaintil( 
and  afterwards  paid  the  note  and  took  it  back,  and  then 
passed  it  a  second  time  to  the  plaintiff;  and  it  was  hdd 
that  the  plaintiff  might  recover  against  the  maker  of  the 
note^  for  the  maker  of  the  note  was  still  Kafale  to  the 
payees  when  they  paid  the  plaintiff  this  note  a  second 
time,  and  the  j^atntiff  oa|^t  to  stand  in  theirplace. 
80  heie^  PifwUi  the  drawer  of  this  biH  paydble  to  his 
own  order,  stands  iu  the  same  situation  as  did  the  payees 
of  the  note  in  that  case^  which  was  payable  to  dieir 
cHnder,  and  therefore  here  also  the  defendant,  the  ac- 
ceptor, being  stai  liable  to  P{^«Be0  when  he  paid  this  biD 
to  the  plaintii^  the  plaintiff  ought  to  stand  in  PyndFE 
place.  And  PymM  might  have  sued  the  defendant  on 
this  biD,  because  the  defendant's  aooeptanoe  amonnta  to 
an  express  promise  to  pay;  and  so  if  'PywXL  might  soc^ 
the  plaintiff  may,  sulgect  only  to  all  the  equities  9m  be- 
tween J^wrfl  and  die  defendant;  Broemv.Danieeifi). 

W  \Wih.A^.     .      (*)  S^-AJQi 

Tlier*- 
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Therefore  it  appears  that  Beck  v.  EobUgf  stands  on  its        1814- 
own  peculiar  grounds. 


Jerois,  contra,  (with  him  The  JUam^Qeneral)  in^ 
sisteJ  that  the  question  was  not  whether  PyweU  tofsid 
haye  sued,  l^ut  whether  the  plaintiff  could,  who  it  ^p* 
peared  Kad  taken  the  bill  more  than  six  months  after  it 
was  due  and  ^ad  been  taken  up.  And  in  Brawn  v. 
JDoviV/he'^observed  that  the  bill  had  not  been  taken  up 
and  paid,  but  only  noted  for  non-payment.  Aod  Goznes 
JSeha  V.  BerJcelei(  turned  on  this  point,  that  there  was 
no  evidence  tliat  the{)laintifr  kqew  of  any  tiaosactioa 
be^een  the  defendaoit  and  the  payees  to  dischargethe 
defendant.  And  tI)ough  J3^^  v.  fybley  julmits  .of  the 
distinction  taken,  yet  it  was  not  decided  upon  that^  but 
upon  the  general  principle  that  if  a  draft  be  givf^n  pay* 
able  to  A.  or  order,  the  purpose  is  that  it  shall  be  paid 
to  A.  or  order,  and  when  it  comes  back  unpaid)  and  is 
taken  up  by  the  drawer,  it  ceases  to  be  a  bUl.  .  At  aH 
events  this  bill  should  have  been  re-stanuMnl  when  it 
was  re-issued,  for  it  was  then  a  new  IhII. 

Lord  Ellenboeough  C.  J.  A  bill  of  exdumge  is 
negotiable  ad  infinit\un  until  it  has  been  paid  by  or  dis- 
charged on  be^^  of  the  acceptor.  If  the  drawer  has 
paid  the  biU^  it  seems  that  he  may  ^ue  the  aeceptor 
upon  the  bill,  and  if  instead  of  suing  tha  acceptor^  he 
put  it  into  circulation  upon  his  own  indojrsen^ent  only, 
it  does  not  prgudice  any  of  the  other  parties  who  bate 
indorsed  the  bill,  that  the  holder ,^hould  be  at  IjJl^prty  to- 
aue  the  acceptor.  The  case  would  be  different  if  the 
circulation  of  the  bill  would  have  Ae  eflfect  of  prejudic- 
ing any  of  the  indorsers.    In  Beck  v.  BMey  if  the  bill 

Vol.  m.  H  had 


1.AW1.KHCE* 


lOO 


IUnslb. 


CASES  IN  TRINITY  TERM 

i8i4«  tuage  and  five  closes  (thereiii  described)  to  the  use  6f 
— —  his  grandson  IVm.  Bickford  Bartlett  for  life  without  im* 
^^Ist  peachment  of  waste,  remainder  to  the  use  of  the  trus- 
tees during  his  life  in  trust  to  preserve  contingent 
remainders,  remainder  to  the  use  of  his  first  and  other 
sons,  in  tail  male,  remainder  to  his  grandson  Jacob 
Bartlett  and  his  first  and  other  sons,  also  in  strict 
settlement ;  and  he  gave  power  to  the  trustees  and  the 
survivor,  and  the  heirs  and  assigns  of  the  survivor, 
from  time  to  time  during  the  minorities  of  his  said 
grandsons,  or  of  any  other  person  to  whom  the  pre- 
mises diould  descend,  and  afterwards  to  any  tenant  for 
life  under  the  limitation  aforesaid,  to  grant  aty  lease  or 
leases  of  all  or  any  part  of  the  said  messuages^  lands, 
tenements,  hereditaments,  and  premises  so  limited  to  them 
as  aforesaid,  for  not  exceeding  three  lives,  in  possession 
or  reversion,  so  as  ttpon  such  lease  or  leases  there  be 
reserved  the  ancient  or  accustomed  yearly  rent  or  rents, 
heriot  and  heriots,  and  other  things  usually  paid  Jbr  the 
same  premises,  and  so  as  the  fine  of  such  lease  or  leases 
be  paid  into  the  hands  of  the  said  trustees  or  the  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such  sur- 
vivor, to  the  use  of  such  persons  as  shall  be  then  en- 
titled to  the  freehold  of  the  said  premises,  when  such 
leases  shall  be  made  during  such  minority,  and  after- 
wards to  the  tenant  or  tenants  for  life. 

The  testator  died;  and  JV.  B.  Bartlett  entered  on 
the  premises  so  devised  to  him,  and  by  indenture  of  the 
2oth  o{  September  1805  demised  a  part  of  them,  by  the 
names  and  description  of  Yellapool,  BaddjffoTdAnidge 
Meadam,  Shortbroom  Paris,  and  also  all  that  messuage 
and  tenement,  with  the  orchards,  Jlelds,  closes  or  parcels 
qf  land  and  prmnisu  thersto  ielonging,  situate  in  or  at 

Ayla- 
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Aylsoomb,  otherwise  CoUey  End»  within  the  parish  of  i8i4« 
Paivgtonj  to  T.  Metherell,  for  three  lives.  The  pieces 
called  Ydlapooli  Baddjffbrdrbridge  Meadm^  aod  Skort-'  Jl^^ 
broom  Parks^  had  been  demised  previously  to  the  will, 
and  for  each  of  those  pieces  the  ancient  and  accustomed 
yearly  rents,  8tc.  were  severally  reserved;  but  the  other 
parcel)*  under  the  description  of  <^  all  that  messuage^ 
&C.  AtAj/bcomb^  otherwise  CcUeyEnd^  contained,  besides 
lands  anciently  and  usually  demised,  two  pieces  called 
SmaUacombs^  and  Knavesashf  which  had  never  been  before 
demised,  and  which  were  intended  to  pass,  and  were  taken 
possession  of  by  the  lessee  as  passing,  and  for  the  whole  of 
the  premises  comprised  under  this  description,  one  entire 
rent,  viz.  the  ancient  rent,  Sac*  payable  for  that  part  of 
the  premises  which  had  been  anciently  and  usually  let, 
were  reserved.  MethereU  entered  into  the  whole,  and 
paid  rent  for  the  same,  and  the  defendants  were  his 
undertenants  or  assigns.  W.  B,  Bartlett  died  without 
issue,  having  survived  J.  Bartlett  (the  next  in  remain- 
der), who  died  leaving  a  grandson,  E.  F.  Bartlett^  the 
tenant  in  tail  under  the  will,  his  heir  at  law ;  which 
E.  F.  Bartlett  was  lessor  of  the  plaintiff,  and  brought 
this  eje^lment  for  the  whole  of  the  premises  so  demised 
And  the  question  reserved  on  this  case  was,  whether 
the  lease  was  wholly  void,  or  only  in  part,  and  in  re- 
spect of  what  part  If  the  Court  should  be  of  opinion 
that  the  lease  was  wholly  void,  the  verdict  to  stand; 
but  if  they  should  be  of  opinion  that  the  lease  was  not 
wholly  void,  then  the  verdict  to  be  entered  for  the 
plaintiff,  for  such  part  of  the  premises  as  the  Court 
should  think  he  ought  to  recover,  and  for  the  defend- 
ants for  the  rest 
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1814.  Adamj  for  the  plaintil^  on  a  fenner  day  in  thig 

•  term,  contended  that  the  lease  i^as  void  for  the  whole 

Dob 

q^mna  of  the  premises  described  as  situate  at  Aj^scombj  other- 
wise CoUey  End.  And  ist,  as  to  SmaUacambs  and 
Knavesasli,  he  argued  that  they  were  not  demiseaUe 
under  the  power;  and,  adly,  as  to  the  rest,  that  they 
being  demised  togedier  with  Smdllacombs  and  JSiMnwf- 
ash  at  one  entire  rent,  the  rent  was  issuing  out  of  the 
whole,  which  was,  therefore,  not  the  ancient  and  aecn»> 
tomed  rent:  but  he  admitted  in  respect  of  the  other 
three  parcds,  viz.  Yelkepool,  Baddyford'iridge  Mea^ 
dawy  and  Shortbrocm  Parks,  that,  the  reservation  being 
several  of  the  ancient  rent,  &&,  the  lease  as  to  them 
was  good(a)«  Upon  the  ist  point  he  uiged  that  the 
power  being  coupled  with  a  condition  for  the  reserv- 
ation of  the  ancient  rent,  &c.,  such  lands  only  were 
meant  to  be  included  under  it  as  had  before  been  de- 
mised ;  and  he  relied  chiefly  on  Tristram  v.  Ltufy  BatU 
itiglass(b)f  Bagot  v.  Oughton{c)j  and  Pomery  v.  Part^ 
%ngUm{d)i  and  as  to  Comberford^^  C9ae{e)y  he  observed 
that  it  was  inconsistent  with  Pomery  v.  Partington^  and 
Lord  Hdk  had  said  of  it,  that  if  it  had  been  res  in- 
tegra,  perhaps  he  should  have  been  of  another  opinion. 
Upon  the  ad  point,  besides  the  authorities  mentioned 
in  the  judgment  of  the  Court,  he  also  cited  the  opinion 
of  Popham  C.  J.  in  dudleigh*^  case(/),  <<  that  if  he 
who  hath  two  several  fiums^  out  of  which  two  several 
xents  have  been  reserved^  and  where  the  several  usual 
rents  amount  but  to  405.  per  annum,  join  both  in  one 
lease  for  life^  and  reserve  one  rent  of  four  marks  per 

(tf >  See  Tanfield  v.  X§gers,  Cro.  EUz.  340. 

[h)  F4mgh(m,%%.    Set  tlao  Fooi  t.  Marriott,  3  rin.  Ah.  4%^,  fl  ^ 
(0  8  Mod.  »49.  381.  S.  C.  Fort.  33»-  (^)  3  T.  X.  66j, 

{i)  iJblL  Ah.  s6»*  fU  15,  (/)  1  Mep.  i^^ 

anntjODOft 
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innum,  it  is  a  forfinture  of  his  estate;  finr  upon  this        1814. 
lesse  the  usual  and  accustomed  rent  is  not  resenred.'*  * 

Doc 

And  in  Maun^cy'scaae{a)j  the  rent  reserved  was  su£>        ^mwi 

fident  to  satbfy  the  ancient  rent  as  well  as  for  the  acre 

of  wpste  never  before  demised,  which  is  not  so  here^ 

and  yet  the  lease  was  held  ill.    And  he  also  cited  Haw 

w.  Wkiifield{i),  and  the  case  of  Tie  Earl  of  Cardigan 

T.  MontagiL  {c) 

G^ffbrdj  contra,  contended  that  SmaUacomb^  «id 
KuBoe$ask  were  demiseable  under  the  power;  and  upon 
that  pdint  relied  on  the  generality,  of  the  power^ 
which  was  ^'  to  grant  leases  ff  all  or  amfpart  of  the 
messuage  and  lands  so  limited  to  them  as  aforesaid," 
without  any  restriction,  except  that,  as  to  the  lands 
which  had  been  before  demised,  the  ancient  rent,  &a 
should  be  reserved.  And  this  construction  will  satisfy 
every  word  of  the  devise,  whereas  if  it  be  ccmstrued  as 
the  plaintiff  would  have  it,  then  if  not  any  of  the  lands 
so  limited,  or  if  only  one  acre,  had  been  before  de- 
mised, the  power  would  be  altogether  void,  or  would 
be  good  only  for  that  one  acre,  which  would  be  absurd. 
And  from  Combtrford!%  case  to  Ooodliile  v.  JFVutucait  (d), 
die  authorities  are  uniform,  with  the  exception  of  Ba^ 
goi  V.  Oughtofij  in  &vour  of  the  more  enlarged  construc- 
tion. And  Pamery  v.  JPartington  was  decided  upon 
die  intention  in  that  particular  case,  without  meaning 
to  interfere  with  the  former  cases,  zdly.  Supposing 
die  power  restrained  to  lands  befinre  demised,  the  con- 
sequence will  be  that  the  lease  is  void  for  SmaUacombs 
and  Knavesash,  but  good  for  the  residue.    If  the  te- 

ia)  s  jRtf.  3.  k  {k)  7.  Jo.  1x0.    S.  C.  2  rentr.  339. 

(f)  Saigiin9itF&wns,6ty.  id  edit.  (<Q  DwgLs^S' 
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18x4.        nant  for  life  had  no  power  to  lease  except  the  land* 
-  before  leased,  then  nothing  passed  by  the  demise  ti 

agMna  '  SfnaUacambs  and  Knavesash :  because  the  leasd  being 
made  under  a  power  (q>erates  by  way  of  appointment, 
and  not  by  way  of  demise;  and,  therefore,'  though  it 
may  Work  an  estoppel  as  against  the  grantor  in  respect 
of  the  lands  not  within  the  power,  yet  it  cannot  enur« 
as  passing  any  interest  except  in  such  lands  as  may 
pass  by  the  appointment  And  so  if  SmaOacombs  and 
Knavesash  cannot  pass  by  the  appointment  they  do  not 
pass  at  all;  and  then  nothing  passes  but  the  lands  an- 
dently  let,  and  the  ancient  rent,  &c.  is  reserved  and 
issuing  out  of  those  lands  which  really  passed,  and  not, 
as  is  contended,  out  of  lands  which  did  not  pass. 

At  the  conclusion  of  the  argument  Lord  EUenb^ 
r&ttgk  C.  J.  said,  that  as  to  the  first  point,  there  waa 
enough,  perhaps,  to  ti^^e  the  case  out  of  the  intention 
which  governed  ComberfoTd!%  case;  and  as  to  the  2d 
that  it  might  be  as  well  for  the  Court  to  look  to  the 
Cases. 

Cw.  adv,  vuli. 

On  this  day  Lord  EUenborough  C.  X  delivered  the 
judgment  of  the  Court.  After  observing  that  this  was 
an  ejectment  to  try  the  validity  of  a  lease  granted 
under  a  power,  and,  stating  the  case,  his  Lordship  said, 
The  objection  to  this  lease  is  confined  to  the  premisca 
at  Aylscofmb  or  CoUey  End,  and  as  to  those  premises 
the  objection  is  this,  that  the  power  only  warrants  the 
letting  of  such  lands  as,  before  such  power,  had  been 
accustomably  let,  and  that  the  lease  is  void,  not  only  as 
to  the  two  pieces  of  land  which  never  had  been  let  be- 
before^ 
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before^  but  that  it  is  void  as  to  all  the  premises  which        1814. 
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are  demised  with  those  premises  under  one  entire  rent 
The  defendants  on  the  contrary  insist  that  the  power  agahst 
warrants  the  letting  any  of  the  lands  indnded  in  the 
devise,  whether  they  had  been  let  before  or  not;  or  if 
not,  that  the  lease  is  only  void  as  to  the  two  pieces  of 
land,  which  were  let  for  the  first  time  by  this  lease ; 
bat  that  it  is  good  as  to  the  residue.  Upon  consider- 
ation, however,  we  are  of  opinion,  upon  both  these 
points,  against  the  defendants.  Where  there  is  a 
power  to  let  so  as  the  ancient  or  accustomed  rent  is 
reserved,  it  is  a  question  of  intention,  whether  the 
power  is  or  is  not  to  extend  beyond  what  has  been  an« 
ciently  and  accustomably  demised ;  and  where  it  can  be 
collected  from  the  nature  of  the  property  never  before 
demised,  or  from  any  other  circumstances,  that  the 
power  was  not  intended  to  go  beyond  what  had  before 
been  demised,  it  will  be  confined  to  that  property. 
Cdmberford^s  case,  2  RoU.  Abr.  262.  pL  15.,  proceeded 
expressly  upon  the  ground  that  it  appeared,  by  the  ge- 
nerality of  the  words,  that  it  was  intended  the  party 
should  have  power  to  lease  aU  the  land,  whether  let 
within  the  two  preceding  years  (which  was  the  qualifi- 
cation in  that  case)  or  not.  Walker  v.  Wakeman^ 
I  Ventr,  294.  2  Lev.  150.  3  Keh.  544.  547.  586.  595. 
was  grounded  upon  CoTnberfaird*^  case,  and  the  decision 
there  only  was,  that  Under  a  general  power  to  let  the 
premises  or  any  part  thereof,  where  the  premises  con- 
sisted of  land  and  tithes,  a  proviso,  that  55.  should  be 
reserved  for  every  acre  of  land,  did  not  narrow  the 
power  so  as  to  prevent  the  letting  of  the  tithes.  The 
proviso  did  not  imply  an  intention  that  it  fhould  be  so 
narrowed,'  axid  there  was  nothing  else  to  shew  such  an 

inten* 
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1814.       intentum.    In  Witaerv.Lmeden^  Qtrtk.  427.  LeLRagfm. 
■       26^^  the  only  point  decided  was,  that  under  a  power  to 

j^MMst  lease  a  manor,  so  as  the  demise  were  not  of  the  andent 
demesne  lands,  copyholds  could  not  be  leased;  and 
the  lease  in  that  case^  which  was  of  cop]^lds  only, 
was  accordingly  adjudged  bad;  and  the  dictum,  in  that 
cas^  that  under  a  power  to  lease  a  manor  and  other 
lands,  so  as  the  lease  were  not  of  the  demesnes;  and 
so  as  the  ancient  rent  were  reserved,  would  warnuit  a 
lease  of  the  rents  and  services  of  the  manor,  thou^  no 
rent  could  be  reserved  thereon,  was  a  dictum  founded 
upon  what  must  necessarily  have  been  intended  by  the 
power;  for  there  was  express  liberty  to  let  the  manor, 
and  as  the  demesne  was  excluded,  if  the  rents  and 
services  could  not  be  let,  no  part  of  the  manor  could* 
In  Goodtitle  v.  Funucatij  Doug.  565.  4th  edit.  Lord 
Mansfield  says  expressly,  that  powers  are  to  be  carried 
into  effect  according  to  the  intention  of  those  who  create 
them*  The  power  there  was  to  demise  any  of  the 
manors^  messuages,  &c.,  so  as  there  were  reserved  so 
much,  or  as  great,  yearly  rents,  as  were  then  paid  ;  the 
only  objection  to  the  lease  was,  that  it  included  the 
manors  which  had  never  been  let  before  and  a  fishery; 
the  manors,  Lord  M.  says,  were  of  no  value,  and  the 
fishery  worth  only  15s.  a-year;  and  as  the  power  ex- 
pressly included  the  manors,  he  thought  the  intent 
to  give  leave  to  demise  the  whole.  He  put  that 
therefore  upon  the  intent,  and  he  noticed  and  approved 
of  the  case  oi  Bagot  v.  Oughtony  8  Mod.  249.  381.  and 
Fort.  332.  In  Bagot  v.  Oughton^  there  was  a  power  in 
a  settlement  to  lease  all  or  any  of  the  premises,  men- 
tioned in  the  settlement,  at  such  yearly  rents,  or  more, 
as  the  same  were  then  let  at.    Under  this  power  aleaae 

was 
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was  made  of  the  capital  mansion^hoiiae,  which  was  the        1814* 

fiimily-seat,  and  of  the  demesne  lands  which  had  never  ' 

Doe 

been  let  before;  and,  upon  a'  referent  from  the  Lord  agatMU 
Chancellor,  this  Coart  was  unanirooas  that  this  was  a 
void  lease;  and  in  Doug*  573.  Lord  Mansfield  considers 
the  nature  of  the  property  as  manifestly  excluding,  upon 
such  a  settlement,  the  fiimily-seat,  and  the  lands  which 
lay  about  it,  and  had  usually  been  occupied  with  it; 
and  he  says,  <<  No  man  could  intend  to  authorize  a 
tenant  for  life  to  deprive  the  representative  of  thefamil} 
of  the  use  of  the  mansion-house.  The  nature  of  the 
thing  spoke  the  intent,  as  forcibly  as  the  most  direct 
words  could  have  done/'  Lastly,  in  Pomery  v.  Parting" 
ioHj  3  T.R66s.  where  a  power  to  let  all  or  any  of  the 
manors,  messuages,  lands,  tenements,  and  hereditament^ 
so  as  the  usual  rents  were  reserved,  was  held  not  to 
warrant  a  lease  of  tithes,  which  had  npver  been  let  be* 
fore,  the  Judges  all  consider  it  as  a  question  of  inten- 
tion, and  look  upon  the  intention  of  the  parties  as  the 
point,  which  is  to  govern  the  construction.  In  Bagoi  v. 
OughUm  the  nature  of  the  property  proved  the  inten- 
tion, and  in  this  case  we  think  the  intention  as  plainly 
proved  by  the  character  of  some  of  the  parties  to  whom 
the  power  is  given.  It  is  to  the  trustees  W.  Bartiett  and 
A,  Neck  that  the  power  is  in  the  first  instance  given, 
and  we  think  it  never  could  have  been  intended  that 
they,  who  might  have  had  an  interest  for  a  day  only, 
and  who  were  not  intended  to  have  any  beneficial  inte^ 
rest  for  themselves,  should  be  able  to  alter  the  nature  of 
the  property,  and  prevent  the  tenant  for  life  firom  occu- 
pying what  the  testator  had  always  reserved  for  his  own 
occi^Mtion.  The  necessary  purposes  of  the  power,  as 
£ir  as  we  can  see^  will  be  fiilly  satisfied,  by  suflfering  the 
fii  trustees, 
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1814.        trnsteeey  and  the  tenants  for  life,  to  let  what  had  beea 
•  let  before;  and  we  are  therefore  of  opinion  that  when 

Dos 

jiaiHst  they  went  beyond  that,  their  power  was  exceeded,  and 
consequently  that  this  lease,  at  least  as  to  the  two  pieces 
aerer  let  before,  was  a  bad  lease.  The  other  point, 
whether  die  lease  is  bad  as  to  these  two  pieces  only,  or 
whether  it  is  not  bad  as  to  all,  that  is,  at  Aylsccmb  or 
Cdley  Endf  and  included  with  those  two  pieces  under 
one  entire  rent,  seems  upon  the  authorities  to  be  settled* 
In  Co*  lAtt.  44. 6.  it  is  laid  down  that  if  a  lease  be  made 
under  32  Jf.  8.  of  20  acres  oF  land,  which  have  been 
accustomably  letten,  and  of  one  acre,  which  has  not,  and 
an  entire  rent  is  reserved  for  the  whole,  this  lease  is  not 
warranted  by  the  statute;  for  the  accustoraable  rent  is 
not  reserved,  seeing  part  was  not  accustomably  letten, 
and  the  rent  issueth  out  of  the  whole.  In  Smith  v.  Bde 
Cro,  Jac.  458.  a  prebendary  leased  his  prebend,  without 
any  exception  of  trees,  at  1 7Z.  per  annum*  In  all  former 
leases,  the  crab,  and  such  like  trees,  had  been  excepted, 
so  that  this  lease  included  what  had  never  been  before 
demised :  aiid  it  was  resolved  that  this  lease  would  not 
bind  the  successor,  for  it  was  of  more  than  had  been 
anciently  let,  inasmuch  as  it  included  the  trees,  and  it  is 
not  the  ancient  rent  where  more  is  let  than  before*  So 
ip  Mounijq^^  case,  5  Co.  3*  b,  where  the  tru^  and  an- 
cient rent  was  to  be  reserved  uipon  a  demise^  and  a  lease 
was  made  including  an  acre  of  waste^  which  had  never 
been  let  brfore,  it  was  resolved,  that  in  respect  of  that 
acre  of  waste,  the  rent  which  was  entirely  reserved  out 
of  the  whole,  could  not  be  called  verus  et  antiquus  red- 
ditus ;  for  how  could  it  be  so  called,  when  it  issued 
out  of  a  thing  which  was  never  charged  with  any  rent 
by  any  reservation  before  ?  Thesq  authorities  shew  de- 
^    .  cidedly, 
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cidedly,  that  that  cannot  be  deemed  the  ancient  and        1814. 
accustomed  rent,  which  is  reserved  upon  lands  never  let  ' 

before,  as  well  as  upon  lands  anciently  and  accustomably  *        tgamst 
let     We  are  therefore,  of  opinion  upon  both  points 
against  the'  defendants,  and  that  the  vel-dict  must  be 
entered  for  the  plaintiff  for  all  the  premises  at  Aybcomb 
or  CdUei^  End. 


PococK  against  Carpenter.  Saiwrday, 

JLfARRYAT  shewed  for  cause  against  a  rule  for  re-  The  pUlntiff 

ferring  a  bill  of  exchange  to  the  Master,  that  it  "tJfor'rrfe?- 

had  been  obtained  on  the  same  day  on  which  interlocu-  ^"|*  ^^''  ^^^. 

^  exchinge  to  Kbs 

tory  judgment  for  want  of  a  plea  was  signed ;  and  that  Muter  on  the 

it  had  been  the  practice  not  to  move  for  such  rule  be-  interlocutory 

fore  the  following  day.  wa^oiTt  pka 


IS  (igned. 


TTie  Court,  after  conferring  with  one  of  the  officers, 
agreed  that  such  had  been  the  practice  where  interlocu- 
tory judgment  was  signed  upon  demurrer ;  but  that  there 
was  no  such  practice  in  this  case.  And  Lord  EUen- 
borough  C.  J.  took  the  distinction,  that  if  a  day  be  given 
to  the  parties  upon  the  record,  it  might  be  tliought  incon- 
gruous to  deprive  rither  of  them  of  the  whole  of  the  day, 
after  he  is  once  possessed  of  it;  but  here  no  day  is  given, 
and  therefore  it  seemed  more  natural  that  judgment 
ahould  be  entered  immediately.  The  Court,  however, 
added,  that  if  there  had  been  any  settled  rule  of  practice 
to  the  contrary,  they  would  not  have  disturbed  it. 

Rule  absolute. 

Reader  was  in  support  of  the  rule, 
ti 
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Mmd^  Cook  against  Cox. 

inadecUntion   CLANDER.  The  plainliffdeclai^  that  whereas  before 

l^bintifTiQ  his   ^      andat  the  time  of  speaking  and  publishing  the  de&m- 

!!ttq^ngt£?     atory  words .  by  the  defendant  as  hereinafter  mentioned, 

to  1  «StodVs-  ^^  (*®  plaintiff)  carried  on  the  business  of  a  baker,  and 

conne  in  the       \^^  Qot  been  suspected  to  be  insolvent,  or  unable  to 

hariii|  of  di-     pay  his  just  debts,  or  likely  to  become  a  bankrupt,  per 

fftliely  and  ma-  quod  he  had  obtained  the  good  <^inion  of  his  neig^ 

^nlod'aasertS  bours,  8ui.,  and  was  daily  and  honestly  acquiring  in 

d!dDti?^        the  way  of  his  trade  great  gains,  yet  the  defendant, 

beiag  In  in-       ^^  knowimr;  8cc,   in  a  certain  discourse  which  the 

solfcnt  circam-  ^ 

stances,  and       defendant  had  with  the  plaintiff,  in  the  presoice  sad 

dama^  bat       hearing  of  divers  subjects,  falsely  and  maliciously  qioke 

Mt^'word"^  and  published  to»  and  of,  and  concerning  the  plaintifl^  in 

be^'ined^tii    *®  ^"^^  ^  *"*  ^^""^®  ^^^  business,  these  felae,  &c 

otto  conntif      words,  "  You  owe  several  millers  monqr,  and  they  are 

whidi  set  ont 

the  words,  and    at  your  house  every  day  for  mon^,  and  you  are  not 

S^ttgifen.the  worth  a  penny." — Second  count;  for  qpeaking these 
25J2tSjndg-  .^okI*'  t*  You  are  not  worth  a  penny.**  —  Third  count; 
"'^'*  that  the  defendant,  in  a  certain  other  discourse^  &a  in 

the  presence  and  hearing  of  the  said  •  last-moitioned 
subjects,  fidsdyand  maliciously  charged^' and  asserted, 
and  accused  the  plaintiff  of  being  in  bad  and  insolvent 
circumstances.  By  means  of  committing  which  said  griev- 
ances by  the  defendant,  .the  plaintiff  hath  been  greatly 
injured  in  his  trade  and  business,  and  divers  sulgects, 
to  whom  the  solvency  and  good  .circumstances  of  the 
plaintiff  were  unknown,  have  suspected  the  plaintiff  U> 
be  insolvent,  and  unable  to  pay  his  just  debts,  and  hkdy 
to  be  a  bankrupt}  and  have  refused  to  have  any  trans- 
action 
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action  in  tlie  way  of  business,  or  otherwise^  with  the        1814. 
phiinti£^  and  in  particohur  one  of  the  said  subjects,  to       «— ** 

Cook 
witf  IL  P^  who  used  to  sell  and  deliver  to  the  plaintiff        mnur 

goods  in  the  way  of  his  trade^  hath,  ever  sinoe  the  com- 
mitting of  the  said  grievances  by  the  defendant,  wholly 
refused,  and  still  doth  refuse  to  deliver  any  goods  to 
the  plaintiff  on  credit,  and  for  want  of  such  goods  the 
plaintiff  hath  been  injured  in  the  way  of  his  trad^  &c. 
'  Plea  not  guilty. 

After  a  general  verdict  for  the  plaintiff  upon  all  the 
counts,  with  405.  damages,  at  the  last  asuzes  for  Deoon^ 
it  was  moved  in  Easter  term,  by  Gasdee^  in  arrest  of 
judgment,  that  the  words  ought  to  have  been  set  forth 
in  the  last  count,  and  that  for  this  defect  die  count  was 
too  general,  and  uncertain. 

Giffbrdj  on  a  former  day  in  this  term,  shewed  cause, 
and  cited  i  VetUr.  264.  Anon,  (a).  Com.  Dig.  Action 
upon  the  Case  for  Defamation^  (D.  4.)  and  the  language 
of  Lord  Hardmicie  in  Nelson  v.  Dixie  (6),  in  support  of 
this  general  mode  of  declaring.  And  he  forther  con- 
tended, that  supposing  this  would  have  been  bad  upon 
demurrer,  yet  here  it  was  cured  by  the  verdict;  and  he 
referred  to  Serjt  WilUams^s  note^  i  Saund.  228.,  for  the 
rule  <<  that  where  there  is  any  omission  in  pleading 
which  would  have  been  fetal  on  demurrer,  if  the  issue 
joined  be  such  as  necessarily  required  on  the  trial 
proof  of  the  fects  so  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given  the  ver- 
dict, such  omission  is  cured  by  the  verdict  by  the 
oommon  law***     Abo  Com.  Dig.  Action  on  ike  Case  for 

{0)  See  also  I  Shtw,  aSa.  {h)  Csu  tmf.  HarHf,  305. 
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1 8 14.        Defamation^  (D.  30.)  '^  Any  words  by  which  the  party 
""  h^s  a  special  damage  are  actianabkf"     And  here  the 

COQK  40 

«^Mnst  plainti£Pha8  alleged  a  sfiecial  damage;  and  after  verdict 
it  nuist  be  taken  that  such,  damage  was  proved,  and 
that  it  wad  also  proved  that  the  defendant  spdke  woidsf 
which  amounted  to  a  chaiige  of  insolvency,  for  so  in 
substance  the  declaration  alleges;  and  unless  that. had 
been  proved  it  is  not  to  be  presumed  that  either  die 
judge  would  have  directed,  or  the  juty  would  have 
found  the  verdict  Tbus  in  Ward  v.  Harris  {a)  the  ge- 
nerality of  die  declaration  was  held  to  be  cured  by  die 
verdict;  but  otherwise  in  Andrews  v*  Whitehead  {b\ 
where  objection  was  taken  on  special  demurr^. 

PeU  Seijt.  and  Gaselee^  contra,  argued  that  tlie  de- 
claration ought  to  have  laid  the  particular  words 
spoken  {c\  and  that  for  this  defect  the  Court  after 
verdict  would  arrest  the  judgment  And  for  a  like 
defect  in  Hale  v.  Cranfield{d\  after  verdict,  judgment 
having  been  entered  for  the  plaintiff  without  the  privity 
of  the  Court,  the  Court  conunanded  that  the  roll 
should  be  amended.  Also  in  NetoUm  v.  Stubbs{e)^ 
which  was  since  the  stat.  of  jeofiuls,  i  tf  &  1 7  Car.  a.  c.  8., 
the  words  being  laid  ad  eflfectum  sequentem,  the  Court 
for  that  very  reason  after  verdict  stayed  the  judgment 
And  though  the  report  in  Shaw,  adds  a  quaer^  yet  it 
appears  that  it  was  moved  afterwards,  and  again  ju<%- 
ment  given  for  the  defendant 

Cur.  adv.  vidt. 


(a)  %B,&  F.  465.  (h)  13  Sastt  xoi. 

(c)  Cm,  Dig.  ABm  M  the  Case  for  Defaumtmt  (G.  6.) 

{/)  Cn.  £iiM.  64s*  (#)  *  Skii^,  435.  S.  C.  j  AM*  71. 

Lord 
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'Lord  EixEimoROuaH  C  J.  on  this  day  delivereii        i8i4« 


Conic 


the  judgment  of  the  Court 

This  is  an  action  of  slander,  whidi  was  tried  at  the  ^i^thia 
kst  assizes  for  the  county  of  Derxm.  On  not  guilty 
{ileaded,  a  general  verdict  was  found  for  the  plaintiff 
on  all  the  counts  of  the  declaration,  with  40s.  damages* 
A  motion  has  been  made  in  arrest  of  judgment^  on  an 
objection  to  the  kst  county  as  to  which  the  dedaratioQ 
is  as  foUows:  the  {deSntiff  states  himself  to  be  a  bakerg 
never  to  iiave  been  suspected  of  insolvency,  and  to  have 
carried  on  his  business  with  profit;  that  the  defendant 
contriving  to  injure  him,  and  to  make  it  be  believed 
that  he  was  in  bad  and  insolvent  ciicumstances,  and 
nnaUe  to  pay  his  just  debts»  in  a  certain  discourse 
which  he  held  in  the  presence  and  hearing  of  certain 
subjects*  at  the  time  and  pkoe  mentioned  in  the  de* 
daration,  in  the  presence  and  hearing  of  the  same  sub- 
jects, fidsely  and  maliciously  charged  and  asserted,  and 
accused  the  said  plaintiff  of  then  and  there  being  in  bad 
and  insolvent  circumstances,  by  whidi  the  plaintiff  is 
iqured  in  his  said  business,  has  sustained  loss  generally, 
and  has  also  lost  one  customer  particulariy  named. 
The  objection  is,  that  in  a  count  for  slander  by  words, 
the  words  themselves  should  be  set  out,  in  order  that 
the  definldant  may  know  the  certainty  of  the  charge 
and  may  be  able  to  tibape  his  defence^  either  on  the  ge« 
neral  issue,  or  by  pka  of  justification  accordingly,  and 
that  this  defect  is  not  cured  by  verdict.  On  the  other 
hand,  it  is  said  that  this  is  no  great  inconvenience  to 
the  defendant,  as  he  might  certainly  have  demurred  to 
the  declaration  with  success;  but  it  is  contended,  that 
this  defect  is  cured  by  the  verdict;  that  the  charge  of 
iMtyingiqpokeii  wolds  injuring  the  plaintiff  in  his  trade  is 

Voi^III.  I  well 
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iRt4«  ^kitD  hid  in  sabctance,  and  dioiigh  the  pardcdar  wofd» 
"'"*'^~  are  not  set  out,  yet  it  mutt  be  presumed^  after  verdicty 
i^Mhti,  [  tbat  such  words  or  acta  wene  pioved^  as  if  speciaUy 
^^^^  alkged,  would  ha^e  supported  tkst  Vdiarge;  otherwise 
die  verdict  co«dd  aothaTS passed  fcr tfaepkintiff.  The 
first  thing  to  consider,  is  what  the  allegation  is,  and  by 
what  evidence  it  mi^t  have  been  proved.  The.isoo»- 
pladnt  is,  that  in  a  disooune  held  in  the  hearing  of 
numy,  the  defendant  ckarged  umd  ossertBd  tmiaecmei 
the  said  phuntiff  of  bring  in  bad  and  inaolFfiQnfcCHrounH 
atanoes.  The  insertion  of  the  word  <<  aaed^d?'  is  not 
very  granmiaticaL  This  charge  nuight  ceetkiidy  have 
been  proved  by  evidence  of  wocds  onh^botiftfie  words 
had  not  been  actionable  in  diefar  ordinary  knflDrt,  but 
only  by"  veferenoe  to  some  act  or  gestieoiatioh^  a«h  as 
holding  iBBp  an  empty  purse^  or  the  like,  'it  woM  have 
been  open  to  the  plaintiff  to*  have  niaantained  ddr-aUe* 
gatton,  made  in  sodb  terms,  byevidefice^ofedis^vihg  a 
klanderotts  meiining  to>  words,  which  in  themsehesinlg^t 
import  no  slaDder.  '  If  the  allegation  had  beai^  l3at  he 
charged  and  accused  the  plaintiff  of  insohiemy' byword 
or  act^  the  ooontwooldundoubcedlyhave  been  tail;  and 
yet  the  sam^  answer  wottld  apply^  that  ^neicf  th^  aller^ 
natives  must  have  been  proted,  or  Ibe^^verditt^^tofaid 
not  have  passed  for  the  plaintifi^  *  Btid*^  that  eithermode 
of  slari^r  ilr  aclioaable.  As  this  4»mt  h  exprielaad,  it 
could^AOt  havebeaii:p«aved  by  caidente  af«  slander  by 
acta  alone,  caiot  aaocanpanied  widy^oBdaF;  lratit/in%ht 
have  been-  p^vedeMter^^by  woRk  idonu^  ^or  h^ri»dnis 
cou^ed  w}A  ad^  .^The^iBBegathm4iienank>iM^  tooU^ 
that  th6  iisBHaiB^bf^m»(^ 
aots,  slaiiierM  the^phintiff^  hitf^trad^';  and'd^lerefbre 
H  is  bad»  aad'not  cured  by  verdidt^  aa  a  9kar^e  in  tkf 
5  alienuh 
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Cook 


^iiematice*  Bid;  fluppoiiDg  it  to  be  taken  as  s  duurge  1814. 
of  <ynd  ahader  o^yv  the  weight  of  nuiiariiies  is  agahui 
ike  seHing  cmt  wfrdg  bgfitMr  gffeciRonfy.  Tbia  ooent  11 
equivalent  to  an'  attcgatioa  (that  the  ddEendant  und 
certain  woidt  to  the  effect  of  kB|)attsig  insolvency  to  the 
plaintiC  The  caae  ef  MmAm  v.SiMt,  z  SAow.  435^ 
^hich  wns  mmod  tnke,  and  wes  settled  after  much 
debate  is  an  eiqiress  authodtf  that  a  count  Sor  u^nig 
wardB:tothe  egiai  JUboffbig^  ftc.  iv  bad ^after  verdict: 
the  Courtnthcee^dtaMfc  that  k  nrasltbe  ttkimAt  granted 
that  thensbdhidaiit- ^lepeke  the  sense  of  the  words 
mentioned  in  thed8dairslionf".which9  as  no  words  were 
there  set  ont^^mest  saQan  that. lie  spoke  words  to  .the 
sense  and  eflfeot-iMntioned  in  tbe-.deelMatMHi*  This 
case  was  dedubd  siaeothestatb.crf'Cbn^fyrthoogfa  this 
docs  Mt  seem  to  be«  ease  wi|iw  ^but  8tati^.>  This 
doctrine  ir<vei7<flpniichoonfiniiedlDylhecaieof  ]^^ 
T.  Agi€Uf^^^JSs^(iSaii0$  wUqh  was  an  action  for  a  libd 
written  vA  the^sncA  hibguag%  ^aod  ^  which  said  libel 
ia  aooiirdin9  todiie«puiqpot!t  and  effectr&Uewing»  in  the 
EngH^k  hngMHyi  that-is  tai«a3F4''  fiuxe  after  judgment 
by  defuik^.  the  ju^^eot  was  arrested  on  die  cbjection 
that  Mi  papain  as  vmttfia  in  the  JSipenck  knguage^ 
sbooklthiBvevbeeB  set  out;  Lord  Kmi^m  says,  <<  that 
tUaolgaetionisnast  prevafl  \»  evident  from  the  unifonn 
cnrrflBl  of/preeeAsatBy  in'  «U  of  which  the  original  is 
set  fbedrt^  aiiddlie Judgmentvras  anested.  <  It  is  true^ 
that  thsit  *wil8  a  oasffTwheue  the  judgment  was  by  de&ult^ 
lodblfa^aresom&casea^here  a  defect  ria-ciff^  by  e 
v«sdwt»iJ«rhtchiisifttBlfOA  such  .a  judgment ;  ibiM:  that  was 
not»-dBd[<iif(lhoto  defects  (  no  evid«ice  befis^e  the  jury 
Muld:kirveropei«tted  so  as  to  supply  the  want  of  the  die- 
gttlon  ef  th«  ^ondU  in  the  original  language.    This  case 

I  a  also 
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i8r4.  duo  fanushts  another  objection  to  die  count  in  tbe 
present  case,  that  tlie  aUq^ation,  ai  expresied  in  ibk 
^M  count)  might  have  been  maintained  by  the  p]N>of  of 
words  in  any  language.  Ten  judges  in  Dr*  SackeuereU'» 
^aae,  5  SHaie  Trials^  828*  delivered  an  unanimous  c^inion 
(no  others  being  present)  that  ^  by  the  law  of  England 
and  constant  practice^  in  all  prosecutions  by  indict- 
ment or  information,  for  crimes  or  misdemeanors  by 
writing  or  speaking,  the  particular  words,  supposed  to 
be  criminal,  ought  to  be  e3q>ressly  specified  in  the  in- 
dictment, or  information."  There  seems  to  be  no 
reason  for  any  difference  in  this  respect  between  dvii 
and  crimind  cases,  the  action  arises  exdelictow  The 
words  sttpposed  to  be  used  by  Lord  Hardwicie  in 
Nelson  v.  Dtxie^  Cos.  temp.  Hardw.  305.,  were  merely 
thrown  out  at  nisi  prius,  and  not  material  to  the  point 
ruled  by  him  in  that  cause;  and  they  are  eriAeoAy 
founded  on  a  mistake^  as  there  are  no  such  precedents 
in.  SasiaU  as  he  supposes.  Unless  the  very  words  are 
setout,  by  which  the  cbaige  is  conveyed,  it  is  almosty 
if  not  entirely  impossible  to  plead  a  reooveiy  in  one 
action  in  bar  of  a  subsequent  action  for  thesame  cause. 
Identity  may  be  predicated  with  certainty  of  words, 
but.  not  of  the  effect  of  them  acf  produced  upon  the 
mind  of  a  hearer*  It  has  been  said,  that  this  is  not 
like  the  case  of  a  d^ctive  titled  but  is  more  analc^us 
b>  that  of  a  title  defectively  set  out.  If,  however,  the 
anthoriti^  cited  are  law,  and  they  are  supported  by 
more  ancient  ones,  it  is  of  the  substance  of  a  charge 
far  dander  by  words  that  the  words  themselves  shouki 
be:  set  out  with  sufficient  inuendoes,  and  a  sufficient 
cdtptanation  if  required  to  make  them  intelligible:  it  is 
of  the  substance  of  a  charge  of  slander  of  any  sort  that 

it 
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it  should  not  be  Ifiid  in  the  alternatiTe.  Upon  th# 
whole,  we  think  that  this  count  is  so  defiactiye  in  snb- 
stance,  that  no  intendment  can  be  made,  to  suiqply  its 
defects  Srom  what  ^n  be  presumed  to  have  passed  at. 
the  tarial;  and  conseqwendy  thitt  the  judgment  must  be. 
airested. 


Wilkinson,  Assignee  of  Haffenden  and  New-  ^JJ'JL^^ 
COMB,  Bankrupts,  against  Loudonsack. 

r^ASE  agdnst  the  defendant,  as  surviving  pitrtnef  Thesut.47a> 

of  Scarrati,  deceased,  for  not  safely  stowing  and  which  repeals 
conveying  on  board  their  ship  from  London  to  Buerua  (^"^VwIm 
jfyres,  and  there  delivering  a  bale  of  blankets,  fcc.  (a)  221  5*^Co 
Plea,  genferd  issue.     At  the  trial  before  Lord  EUen^  p«ny  th«  «»cln- 

-w  five  prif  ilegc 

borou^  C.  J.  at  the  "London  sittings  after  Hilary  term  of  tridinxto 
1813,  a  verdict  was  found  for  the  plaintiflP,  and  a  rule  Mrtiiriim*'t«, 
nisi  fcr  a  new  trial  was  obtained  in  the  ensuing  term,  "^^^^^^  '"^ 
upon  an  objection  taken  at  the  trial  to  the  lomlity  of  the.  J^^*»»n  ^^^^ 
voyaire ;  and  the  Court  in  Trinity  term,  when  the  rule  »t  ih«  time  of 

.  ,     ,.  ,    .  J  J    |»»ing  the  act, 

came  on  to  be  ai^ed,  directed  it  to  stand  over,  and  or  at  any  time 

the  objection  to  be  stated  in  a  special  case^  the  material  ^l^^po  w 

fects  of  which  are  as  follows :  mitten  o*  hit 

ITie  defendant  and  ScarraU  were  joint  owners  of  the  J'^^Sc  a'n** 

Ship  EOioft  in  the  year  1806,  and  the  bale  of  blan-  actten  wa« 

*^  ^  held  not  to  lie 

keta  in»  shipped  on  board  heir  by  the  bankiupts  on  against  the 

*^*^  defendant  for 

not  lafcly  ^om» 
uig  and  conYeyinr  |^»ods  of  the  pkiatifr  frpwi  Luim  XfyBuemt  Ajrtu  which  place  waa 
captured  by  his  majesty's  forces,  but  afterwards  recaptured  Iicforc  the  patting  of  the 
•ct,  knd  the  ahipiiMAt  of  the  goods:  dthoagh  the  goods  wert  ahipped  under  the  sanc- 
tion of  an  order  in  councU  purporting  to  avthorize  the  voyage,  and  the  rccaptoie  wat 
nfikM#A  when  the  goods  were  thipped^Mid  tkevoyagbr 


(n)  See  the  declaration  more  fully  lUted  ia  thf  jodgmcnt  of  the 
I  3  ^ 
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i8i4«  the  26ih  of  October  1806  to  be  carried  from  Limdoi^ 
'  '  ^  '  to  Buenos  Ayres;  at  which  time  the  freight  of  tha 
t^daa  said  goods  for  that  voyage  waa  paid  by  the  bankrupts  ta 
LooDOMSAca.  the  broker  of  the  defendant  and  his  partner.  The  ship 
sailed  on  the  voyage  shortly  afterwards.  Buenos  Jfyres^ 
which  had  been  captured  by  ihe  British  forces  and  le^* 
roained  in  their  possession  for  a  short  timei  was  recap- 
tured by  the  Spamards  in  Atsgusi  1S06,  but  that  fiut 
was  not  known  in  England  at  the  time  pf  the  shipment 
of  the  goods,  and  commencanent  of  the  voyage.  In 
consequence  of  this  recapture^  when  the  ship  anived 
out,  she  vpas  oblige^  to  put  into  Jifbnte  Videos  and 
there  the  goods  were  delivered  to  the  banknq^  having 
been  daniaged  in  the  voyage  as  stated  in  Aedeelaration^ 
Vo  licence  had  he&n  obtained  from  the  South  Sea  Com- 
pany either  for  the  ahq>  or  for  any  part  of  her  cargo 
on  that  voyage.  It  was  agreed  that  his  majes^'s  order 
in  council  dated  the  17th  c/l  September  1B06,  purporting 
tolegBlbae (he  tnule  to  Buenos  Ayresy  should  he  read  as 
ipart  of  the  case  by  either  party  (a).    The  question  for 

•      "     the 

(«)  The  ofifOr  to  council  icdted  thtt  th«  etpiul  town  mnd  fortresi 
of  Butim  Ayes  ind  its  dependencies  had  been  eonqnered  by  iiis  ma- 
jesty's forces,  and  the  territories  and  forts  of  the  sanae  were  deltTcred 
up  to  and  were  then  in  bis  majesty's  possession ;  and  it  wss  tlwreby 
ordered  and  declared  that  all  his  sabjecu  might  lawfully  trade  to  and' 
(ro^  the  said  capital  town  and  fortress  and  its  dependencies,  Indd^ng 
^  thetein  all  an4  eyety  the  territories  belenglog  to  or  formlsg  pmt  of 
the  gOTcrnment  of  the  same^  in  BH^h  ships,  owned  by  his  m%« 
JMty^  svtbj«cls»  and  navigated  according  to  law,  or  in  ships  iKml 
fide  belonging  to  any  of  the  subjects  or  native  inhabitants  of  the  said 
town,  or  territory,  sach  native  Inhabitanu  being  peaceable  residents 
within  the  same,  and  under  the  obedience  of  his  majesty's  govern- 
snent  there,  and  ths(t  such  trade  should  be  subject  to  the  same  dntie%' 
Ac*  to  which  the  trade  to  and  from  his  majesty's  colonies  in  the  IVtU 
ImMa  ind  Smah  Amtrka  was  or  slioold  be  subject  hy  law,  except  as 
thereinafter  specified,  and  that  all  commodities  bein^  of  the  growth, 
produce,  or  manofactore  of  the  said  capital  town  and  fortress  and  iu 
dependencies,  Including  therein  all  and  every  the  territories  belongs 
Sng  to  or  forming  a  part  of  the  g^vcNimcat  of  ^c  sane,  or  wh^ch 

had 
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die c^inion  of  the  Court  ia  whether  the  plaintifi  are        |8'4- 
entitled  to  recover*  -T]      '  ^ 

WILKINSON 

Reader  argaed  for  the  {daintiff  on  a  former  day,  and 
admitted  that  the  mder  in  ooimdl  did  not  dispense  with 
the -pcowfions  of  staL  9  Amu  e.  21.  for  vesting  the  ^- 
dasive  trade  within  certain  limits  in  iheSouihSea  Com* 
panji   supposing  those  provisions  were  still  in  jfbrce. 
But  he  contended  that  they  were  repealed  by  ^stciL 
47  G.  3.  se$s.  I.  c.  23.  inasmuch  as  by  the  general  words 
of  that  statute,  '<  all  penalties  and  forfeitures  by  the  act 
of  ^fie  declared  and  enacted,  for  securing  the  powerdt 
given  to  die  Sonih  Sea  Company  for  carrying  on  the. 
trad%  and^r  preventing  the  subjects  from  carrying  it 
on,  were  repealed  from  tibe  17^1  otSgftember  i8od.    It 
is  true  tfiat  it  iqppeers  by  the  case,  that  Buenos  Ajfre^- 
was  reoqitured  before  the  passing  of  that  statute,  and 
was  not  at  the  dme  of  its  passing,  nor  at  any  time  since^ 
belongmg  to  or  in  the  possession  or  under  the  dominidn 
or  protection  of  his  majesty,  and  that  the  statute  puN 
ports  to  be  made  only  in  respect  of  such  places  as  then 
were  or  at  any  future  time  should  be  in  the  possession 
•  of  his  majesty;  but  the  general  words  of  the  enactment 
are  large  enough  to  omiprdbend  this  case^  and  it  is 
dear  that  the  object  of  the  legislature  was  to  adopt  and 
l^aliae  the  order  in  council,  which  had  issued  during 


had  been  auially  exported  therefrom,  should  be  permitted  to  be  im« 
fiorted  into  any  part  of  the  United  Kingdom,  in  British  ihipf,  owned 
by  hh  majesty's  sabjectf,  and  navigated  according  to  law,  or  in  shipa 
%ott&  fide  bclonghig  to^ny  of  the  said  subjects  or  natitre  inhabitmttf 
^  c|  %y^  said  town  or  tenHoiyy  ind  that  such  commoditldt  should  bd 
subject  to  the  sane  doties,  ftc.  as  articles  of  tliVt!ke  iort  are  subject 
10  coming  from  his  najeity'a  colonics  io  the  fKrH  hidia  or  Swth 

I4         '  ti« 
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1814.        the  recess  of  parliament  immediately  preceding;  and 
„/  therefore  it  refers  back  to  the  date  of  the  order  in  comi-^ 

against  cil,  and  opens  the  trade  firom  that  date*  And  though 
it  should  be  held  that  the  act,  by  reason  of  the  restrict- 
ive words  applies  only  to  places  at  the  time  of  the 
ItCt's  passing,  or  since^  in  the  possession  of  his  majesty> 
ptiil  the  plaintiff  may  well  recover  in  this  action ;  be-, 
fcause  his  contract  was  not  made  in  wilful  contravention 
of  an  act  of  parliament,  but  under  the  supposed  validity 
of  the  order  in  council.  And  therefore  this  case  difiers 
from  Toidmin  y.  Jindenon  (a),  for  there  the  gooda 
)iayii^  l|een  shipped,  and  the  policy  efifected,  before 
the  date  of  the  order  in  council,  diere  yi»^  no  pre^ 
tence  for  saying  that  (he  trade  was  legalized  in  any 
dqpree  before  that  date^  but  the  voyage  was  directly  in 
contraventioq  pf  the  ap|  of  Anne:  whereas  here  both 
parties  ilPted  upon  the  faith  of  an  order  in  council, 
which  order  wa^  issued  upon  the  &ith  of  its  being  after- 
wards made  good,  by  an  act  of  parliament;  and  in  f^ 
$:ase  which  is  to  be  determined  upon  the  general  poli^ 
pf  the  la^,  it  becomes  a  material  consideration  wbedier 
whfi(  has  been  done  is  bona  fide  or  not  Again^  this 
case  diifers  from  Todmin  v.  Anderson^  because  that 
being  an  action  upon  a  policy  of  assuvanoe^  the  yoyage 
Itself  and  its  l^^ty  came  directly  in  question ; .  fcr  the 
action  was  to  enforce  a  contract  for  the  per&rmanoe  of 
the  voyage:  but  here  the  action  is  for  a  collateral  dn- 
ifDo^  arising  it  is  true  during  the  voyage^  but  jiot  out 
of  its  non-ip^ormance^  but  oatof  the  mk&azanoeof  the 
party  m\0 has  contracted  to  do  a  coUatend  thing;  and 
tl^comtra^;  is  ioacutied  by  the  fwyment  of  the  freigirt^ 
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and  the  deUvery  of  the  goods  at  a  lawfiil  place  of  d€»-        1814. 
tination;    and  the  intended  destination  having  been       • 
frustrated  by  events  out  of  the  ^ntrol  of  the  parties,  a        agatHst 
legal  voyage  has  been  substituted.    Therefore  the  de- 
fendant, who  has  received  the  benefit  of  his  contract 
shall  not  be  permitted  to  cover  his  own  misfeazance^ 
which  was  collateral  to  the  voyage,   by  averring  the 
illegality  of  the  voyage* 

PuUeTf  contra,  denied  thai  the  action  was  founded  on 
a  contract  coUateral  to  the  voyage,  maintamixig  that  it 
arose  out  of  the  voyage  itself,  which  was  admitted  to  be 
illegak  And  he  diiefly  rdied  on  Tonlmin  v.  Anderson  t 
and  cited  JJ^ktfoot  v*  Tenant  {a\  for  the  "principles 
there  adopted,  and  laid  down  by  Ejpre  C.  J. ;  and  urged 
that  the  general  policy  of  the  law  ought  to  prevail  over 
the  particular  hardship.  He  also  cited  Edgar  v.  JbiN 
ler  {b\  and  Lono  v.  Hodsan.  (c) 

Cur*  adv.  xtdi^ 

Lord  Ellenbobouoh  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court.  This  was  an  action  on 
the  caae^  in  which  the  plaintifP  declared  that  Haffimden 
and  Nemcomb^  the  bankrupts,  before  their  bankruptcy, 
had  delivered  to  the  defendant  Loudonsack  and  his 
partnet ,  since  deceased,  a  bale  of  blankets,  to  be  by 
them  safely  and  securely  packed,  stowed,  carried,  and 
conveyed  in  their  ship  from  London  to  Buenos  Ajpres  in 
Smdh  Jmeriea^  and  there  safely  delivered  to  the  bonk- 
nipli  fcr  reward  to  be  therefore  paid :  that  the  defend^ 
ants  had  and  received  the  goods  for  that  purpose^  yet 

(«)  1B.&P.  sst'  in  3  JSast,  %%%,         (c)  zi  Ida,  300.     ' 

not 
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1814/       not  regiutling  their  duly  in  that  bdutf  they  did  not 

sa^j  and 's^utety  pack,  stow,  cany,  and  convey  die 

arMtHst        ffoods  in  the  '^uiip  froin  Ixmdon  to  Buenos  Ajfre$^  nor  there 
safdy  dSiver  ihenfi  td  the  bankrupts ;  bat  so  carelesd^ 
and  improperly  conducted  (hemsiBtv^  diat  through  their 
negligence  and  iinproper  conduct  the  goods  were  af- 
terwards, and  during  the  voyage,  perforated  and  torn 
by  iron  bolts,   and  otherwise  damaged  and  spoiled. 
The  defendant  pleaded  not  guilty.     And  at  the  trial  at 
Guildhall,  a  venfict  was  found  for  die  plaintiflp  for 
86/.  7s.  lorf-,  subject  to  the  opinion  of  the  Court  on  a 
special  case.    (Here  his  LordAip  stated  the  case.)    lie 
question  reserved^  by  this  case  for  die  opinion  of  di» 
Court,  wheth)^  the  j^Iaint^  are  eaoitidad  to  reeover  in 
this  action,  depends' on;  thk,  wlMher  the  eontmct  to 
cury  the  goods  on  the  voyage  stated  in  die  dodaration 
be  or  be  not  1^;  for  the  injury  compkmed of,  in  not 
packmg,  stowmg,  and  carryiiig  safely,  or  in  carelesdy 
and  negligently  packing,  stowing,  and  Carrying  the 
goods,  arises  out  of  the  contract  for  tari^ng,  and  de- 
pends on  that  contract;  so  that  if  die  contr^t  to  carry 
die  goods  be  ill^al,  no  action  bottomed  in  that  con- 
tract, and  arising  out  of  a  non-performance!^  or  iU-per* 
fprmance  of  that  contract,  can  be  sustained.     The  ccm- 
tract  is  to  carry  goods  from  IjMdon  to  Bmhos  Ayrei^ 
The  objection  to  it  is,  that  Buenot  Aytes  is  widiin  the 
limits  described  in  the  act  of  9  Ann,  l:.2r.  5s.  46,  47,  4S, 
aii^49.,  within  which  limits  the  sole  trade  is,  bydiat 
get,'  secured  to  the  South  Sea  Gampany,  ahd  to  such 
persons  as  they  shall  autiiorize  by  thefr  IkMence  to  trade 
tliither :  and  it  is  stated  in  the  case  that  no  Hcenee  had 
been  obtained  from  the  South  Sea  Company  for  this  ship 
or   these  goods.     No  prohibition  can  be  stronger 

against 
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against  freqjhtlng  or  fitting  out  any  dup  or  veaBti,  or        tBi4v 

lading  or  patting  on  board  any  goods'  or  nierehandiKS  ' 

with  intent  to  trade  at  any  places  witUn  thoae  limita:    ^    againa 

the  question  therefore  oh  this  part  of  the  case  is  re* 

dnoed  to  the  point  whether  this  trade  is  made  l^gal  by 

the  statute  47  G*  3*  ^ess.  i.  c.  23.    The  order  in  eoim* 

cil  of  17th  September  i8o(^  refisrred  to  in  the  case^  is 

not  contended  to  he  of  force  to  dispense  with  the 

prohibition  oont^ined  in  the  stat.  of  Jnnes  (Oid  to  be 

sure  it  could  not  for  an  instant  be  so  contended^  and 

was  therefore  vevy  properly  abandoned  at  the  outset  of 

the  tegument:  it  can  only  be  called  in  fud  of  the  con- 

strucdon  of  ihe  siat^  47  G«  3.     That  act  recites. the 

Stat.  ^Amn^  mi  that  it  wssj^eoome  hi^y  ^3q>edient 

for  the  genend  conunerce  j>f -all  his  mqes^s  subjects^ 

and  for  the  encourag^meot  «ud  secnrity  thereof  that 

the  South  Sta  CoiDq|MQy  should  not  be  deemed  to  be 

fntided  to  the  sole  trader  whenever  anj/  qf  the  places 

wUkhi  the  limits  should  be  acquired  b^f  or  come  info  the 

Spssessiony  or  be  under  the  dominion  or  protection  of  his  ma* 

jeskf^  his  heirs  and  sifi^cessors;  it  therefore  enacts»  <<  that  so 

much  of  the  stat.  oijtnne  as  vests,  or  may  he  deemed  to 

have  vested)  in  the  South  Sfia  Compwy  ^e  exclusive  pri- 

vikge  of  trade*  to  those  parts  within  the  limits  prescribed 

by  the  st^t^  otJnne^  inhich'  mm  are^  or  at  any  time  here^ 

q/ier  d^^orma^  be  belonging  tOf  or  in  the  possession,  or 

under  thf  dominion  or  protection  of  his  majesty,  his 

heirs  and  suQcessar^  and  all  powers,  rights,  and  pri- 

vil^es  to  the  m^SffiM  Sea  Company  by  the  said  act 

given  and  create^  for  capying  on  such  trade,  and  ail 

penalties  andforfeitures  hfth^  said  act  declared  and  en^ 

acted/or  securing  the  savie,  and  for  preventing  hisma* 

jeety'^  subjects  from  carrying  on  trade  contrary  to  the 

/  '    pro* 
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1814.        provisicxis  of  tho  said  act»  shall  be  and  the  same  is 
Wilkinson     b^i^bj  declared  to  be  absoluldy  repealed*  andfihallbe 
agaiust        deemed  and  taken  lo,  have  ceased  and  determined  from 
and  after  the  17th  September  iSotf,  to  all  intents,  con* 
striictionsy  and  purposes  whatsoerer/'    The  recital  of 
this  act  explains  the  intention  of  die  legiskture^  viz.  to 
take  away  from  the  South  Sea  Company  the  sole  trade 
within  the  limits  defined  by  the  stat.  oiAnne^  whenever 
any  of  the  places  within  those  limits  should  be  acquired 
by,  or  come  into  the  possession,  or  under  the  dominioB 
4Mr  protection  of  hb  majesty ;  and  the  oiacting  part 
pursues  that  intent  disclosed  by  the  preamble^  for  it 
enacts  that  so  much  of  the  stat  cS  Anne  as  vests  in  the 
South  Sea  Company  the  exclusive  privilege  of  trade  to 
those  parts  within  the  limits  which    now  are  or  at 
any  time  hereafter  shall  or  may  be  belonging  to,  or  in 
the  possession,  and  under  the  domiAion  of  his  majesty, 
and  aU  powers  and  privileges  granted  to  the  Company 
for  carrying  on  such  trade^  md  all  penalties  and  fori* 
foitures  for  securing  the  same,  and  for  preventing  his 
majesty's  subjects  from  canying  on  trade  contrary  to. 
the  provisions  of  that  stat,  shall  be  absolute^  repealed 
'So  far  there  is  nothing  in  the  enactment  t>f  the  statute  ex-* 
tending  the  preamble  or  contrary  to  it:  but  it  has  been 
contended  that  the  latter  words  of  the  dante,  viz.  ^  and 
shall  be  deemed  and  taken  to  have  osased  and  detei^ 
mined  from  and  after  the  17th  September  1806,  to  all 
intents,  constructions,  and  parposea  wliatsoe?eq'*  cany 
the  repeal  of  the  stat  of  Amtt  beyond  die  intent,  aa 
expressed  in  the  preamble^'  and  legaUze.liKe  trader  not 
only  to  such  places  within  the  linuts  as  at  the  time  of 
passing  the  act,  or  at  any  time  after,  were  or  should  b# 
in  the  possession  or  under  the  dominion  of  his  majesty^ 

bi]^ 
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bat  to  all  pkcM  vfaick  before  the  pasttog  of  the  act        1814. 

were  to,  or  at  least  leimlize  every  act  of  trade  in  oon«        *" 

travention  of  this  stat  of  Anne^  done  from  and  after        i^Msma 
the  17th  September  i%o6.     But  to  this  oonstroction       '"'•""^ 
of  the  latter  words  of  the  act  of  47  Qeo,  3.  we  cannot, 
upon  consideration,  feel  ourselves  warranted  in  acceding. 
The  date  of  1 7th  September  inserted  in  the  act,  being 
the  date  of  die  order  in  council  legalizing  the  trade 
to  Buenos  jfyresj  may  induce  a  suspicion  that  the 
legislature  meant  to  effect  that  which  the  order  in 
council  of  that  date  professed  to  do,  but  which  it  was 
incompetent  to  do ;  but  we  are  unable  to  find  sufficient 
words  to  carry  it  to  that  extent;   and  indeed  unless  the 
latter  words  of  the  clause  are  understood  with  reference 
to  the  places  which  now  are  or  hereafter  shall  or  may  be 
in  possession  and  under  the  dominion  of  his  majesty^ 
they  cannot  stop  short  of  a  total  repeal  of  the  statute  of 
jbme  as  to  all  places  whatsoever,  and  must  take  away 
entirely  the  exdusive  trade  of  the  South  Sea  Company 
Ihrottghout  the  whcde  limits  described  in  that  stat: 
a  amstmction  which  would  require  more  plain  and 
precise  words    to   anthoHze  than  this  act  contains^ 
Taking  it  therefore  that  the  restrictions  imposed  by  the 
stat.  ijt  Anne  on'  the  trade  to  Buenos  Ayres  are  not 
relaxed  by  the  order  in  coimcil,  nor  by  the  act  of  the 
47th  of  the  king,  except  as  to  such  places  as  at  the  time 
of  passing  that  actwere^  or  at  any  time  since  have  been 
in  <mr  possession,  and  that  at  the  time  of  the  shipment 
of  these  goods,  and  commencement  and  continuance  of 
diis  voyage,  Buenos  Ajfres  was  not  in  oar  possession, 
there  seems  to  be  no  ground  on  which  to  rest  the 
phuntifi^'s  right  to  recover.     The  duty  on  the  part  of 
die  defendant  to  cany  iafely  cannot  possibly  be  de- 
tached 
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i8i4«       tadied  or  weptantai  from  the  contrnrr.  to  cany  tbtf 
-— ~*        goods  on  tlie  ^oyige:  die  vojiige  is  p)K>h9nted  by  law# 
1^0^^"    ud  any  contract  to  perferm  that  voyage  is  of  eooxae 
imidiedly  and  by  oonseqtteDce  prohibited,  and  no  duty 
can  arise  out  of  a  contract  so  prohibited*    The  frd^ 
for  the  carriage  of  the  goods  has  been  paid;,  bat  if  the 
consideration  for  such  freight  is  illegal,  the  perfonnance 
of  it  cannot  be  enforced,  {or  that  would  tend  to  en* 
courage^  rather  than  to  defeat,  every  iiifringeinent  of 
the  law :   it  is  like  a  premium  of  insurance  paid  on  an 
illegal  voyage  which  cannot  authorize  the  assured  to 
call  on  the  underwriter  to  perform  his  part  of  such  con-* 
tract;  or  like  a  price  paid  for  the  smuggling  prc^faited 
goods  into  the  country,  which  can  never  be  made  the 
foundation  of  an  action,  either  for  not  bringing  the 
goods  at  all,  or  not  bringing  them  in  a  perfiwt  undete^ 
riorated  state.    The  only  remaining  argument  in  fovouv 
of  the  plaintiff  was,  that  here  had  been  ao  m^  con- 
travention  of  the  law;   both  parties  thought  they  were 
acting  l^ally:  but  their  misapprehetisionofthe&ct,  or 
the  law,  cannot  alter  the  character  of  the  contract, 
which  the  Court  is  called  upon  by  ithis  action  to  enforce. 
This  in  substance  cannot  be  distinguished  from  the  case 
of  Tcudmin  y.  Jnderson^  i  TaunU  227. ;  though  in  cir* 
cumstances  some  diiforence  may  be  found,  the  legal 
result  is  the  same.     With  every  inclination  to  sustain 
the  claim  of  the  plainti£^  if  by  law  we  had  been  sane* 
tioned  in  so  doings  we  cannot  discover  any  l^al  ground 
on  which  his  case  can  be  satisfactorily  placed*    The 
consequaice  is  that  the  rule  to  shew  cause  why  a  non* 
suit  should  not  be  entered,  and  which  was  enlarged  in 
order  to  bring  the  question  before  the  Court  in  the  R»1n 
dfa  case^  must  now  be  made  absolute,  and  a  nonsuit 
cBteredi 
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The  King  agamH  The  Jastkres  o£  GLOsopsTfia*  ^'"^^v 
8HIEEU  7«"f  V**"- 

Ti  ULE  for  a  mandamus  to  the  justioes  of  Gloucester^  Br  siO.$. 

JLV  ....  1  <;6i.  (inclocOff^ 

shiref  to  cause  toutmuances  to  be  entered  to  their  acr)  the  partf 

next  general  quarter  sessions,  upon  the  appeal  of  R4  "jibing  <i^e 

Knighty  yicAT  of  Tiwkesbutyj  against  an  order  of  the  ^^y.J^^'^'^ 

commissioners  actine  under  the  51G.  3.  c.  61.  (local  ■ppe«ltothe 

®  w  quarter  leiiioot 

and  personal,  not  printed,)  for  inclosing  lands  in  the  withio  fix  ct- 

1        ,         /.^. »,.  «_  lendtrmonthi 

hamlet  of  jriaoillg^on,  &C.       .    .  alter  the  cante 

The  affidavit  in  support  of  the  rule  stated  that  JDn^M  Thrmmmil^ 
as  vicar  of  Tapkesbun/y^  ifras  entitled  to  the  com  tithes  ^tde"  i^aliSl** 
arisinir  out  of  the  lands  within  ihe  hamlet  oiFidding-  "•"^  "Ppn  th« 

^  ^    .       -•-     --.  .  ^-     .     ^.  map  to  the 

ton;  that  by  the  said  act  the  commissipners  were  au-  vicar  to  lieu  of 
thorized  and  required  to  set  out  and  allot  to  Knight^  which  the'  ?icir 
(igter  alios)  in  lieu  of  his  said  tithes,  such  parts  of  the  mertS|*hcM* 
lands  intended  to  be  divided  and  allotted  as  in  their  -^w<ii&ri8i», 

-.        ^ -  .  '  »nd  appointed 

jud^^meiit  should  not  be  of  less  value  than  one-fifth  of  •«  "gentt  y^ho 

\  1,  -*o        'i     1  .    .      /    '         -     t     1       *n  iltended  a  »uh. 

the  arable,  &c.  And  it  is  also  enacted^  that  if  any  person  srqoent  meet- 

or  persons  shall  think  themselves  aggrieved  fay  any  thing  IlifeVrt  Jn  was 

done  in  pursuance  of  this  act,  they  may  appeal  to  any   map!  which  the 

ffeneral  quarter  sessions  which  shall  be  held  for  the  agent  ■pprovtd, 

o  u  ^  4         '  •  »"a»twaiun- 

county  of  Gloucester^  witliin  six  calendar  months  after  derstood  that 

such  cause  oil' complaint  shall  haye  arisen.     Hie  com-  the  vicar'f  allot. 
.   ^    -.   Oi   nwiJt;'»      .       •*'''■  *'  went*  were  re- 

missioners  ^adp  their  allotn^en^sf,  and,  among^  others^  coQctied;  in 

allotted!  to  I^ig/it  certai^  parcels  of  land  in  lieu  of  liis  ^^tZHl^^ 

^id  tithes,  and  in  pi^rsi^ance  of^the  41  p.  3^  c,  ipp.  s.  14.  [|^^^f*l*  "*** 

(the  general  ihclosure  act)  gave  notice  in  writing  affixed  ^^^  oitfncd  all 

to  the  church  doof,  dat^  th^  22d  of  fJaiK  18 13*  that  ce^c  from  the 

Tx.       '^i>-     J  ^i-         .1-     '    .   :.    .  iv    i.  ;  r     .    ,.   t^ih  of  SepteHf 

,  her  then  last : 

Ifleld  that  the  tkar  was  not  out  of  time  to  appeal  to  the  neit  quarter  scstions  .Uer  that 
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i8  Z4«        they  had  ordered  and  directed  that  aU  tithes,  both  great 
"        and  small,  moduses  and  other  payments  in  lieu  thereof 
aroinsi        should  ceose  aod  determine^  and  be  for  ever  extinguished 
crouc^TM^/  ^om  and  after  the  29th  a(  September  then  last,  from 
siiiRx.         which  day  they  had  made  their  allotments*     Knight 
.  b^ng  dissatisfied  with  the  allotments,  entered  his  appeal 
at  the  Epiphany  sessions  1814  (being  within  six  months 
.  of  the  date  of  the  above  notice)  against  the  orders  of  the 
commissioners,  and  the  allotments  made  to  him ;  whidi 
appeal  came  on  at  the  following  Easier  sessions,  and 
was  dismissed  on  the  ground  that  it  was  not  made  in 
time. 

The  affidavits  agmnst  the  rule  disclosed  a  variety  of 
meetings  held  by  the  commissioners  in  1 8 1 2  for  the  pur- 
pose of  receiving  the  claims,  taking  the  preparatory  mea- 
sures for  making  the  allotments,  and  hearing  the  objec- 
tions of  the  several  proprietors ;  at  one  of  which  Knight 
made  his  claim,  and  afterwards  in  November  of  the  same 
year  attended  and  inspected  his  allotment  on  the  map, 
and  appointed  one  Sandilands  his  agent  in  the  business, 
requesting  that  all  matters  might  be  referred  to  him. 
Sandilands  afterwards,  on  the  i8th  Nov.  18 12,  attended, 
when  some' alteration  was  made  in  the  map,  which  he 
approved,  and  accepted  the  allotments  on  behalf  of 
Knightf  declaring  that  the  alteration  would  be  beneficial 
to  him ;  and  it  was  fully  understood  that  all  objections 
to  his  allotments  were  reconciled  and  finally  arranged 
at  that  meeting,  and  that  possession  of  all  the  allotments 
was  to  take  place  from  the  29th  of  September  preced- 
ing; from  which  day  the  payment  of  all  tithes  was  to 
cease.     Both  Knight,  and  Sandilands  on  his  behalf^  af- 
terwards offered  to  let  the  said  allotments  to  several 
persons ;  and  in  one  instance  it  appeared  that  Sandilands  , 

offered 
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cflbtef  them  from  Miduidmas  1814.     The  affidavits        i8i4« 
abo  stated  that  the  heaiinir  of  die  appeal  aiminst  the       ' 
Ofder  of  the  commissioiiers,  at  the  Ea^er  Sessions,  occu-         wainst 
pied  nearly  two  whole  days;  and  that  the  justices  dis-    oww:«!!^t^ 
missed  the  appeal^  being  of  opinion  that  the  cause  of 
complaint  of  Knigitj  if  any,  Arose  upon  the  setting  out 
«nd  arranging  the  allotments  in  Nao.  1812,  and  not 
•from  the  notice^f  exdnguishment  of  tithes  delivered  to 
lam  ia  Sepi€mderiBi$. 

The  Aitarnejf-General  and  Campbdl^  who  shewed 
cause  against  the  rule^  contended  that  the  appeUant 
came  too  late  with  his  appeal,  inasmuch  as  the  time  for 
makii^  it  was  within  six  months  after  November  1812^ 
when  his  allotment  was  set  out.  The  cause  of  OHnplaint 
was  the  having  an  insufficient  allotment;  for  if  the  allot- 
ment had  been  sufficient^  the  ceasing  of  the  tithes  would 
not  have  been  any  grievance;  and  therefore  though  in 
ibrm  the  appeal  affimied  the  colour  of  being  an  appeal 
against  the  notice  given  by  the  commissioners  for  the. 
ceadng  of  the  tithes,  yet  in  substance  the  only  question 
was  upon  the  sufficient  of  the  allotment.  But  these 
was  a  proper  time  for  agitating  that  qdesticmi.  viz.  withm 
aix  months  bom  Nao,  18129  when  the  allotment  was 
flnalfy  arranged.  In  Bea  v.  Justices  of  WiUs  (a),  upon 
a  similar  quesdonf  the  Court  held  that  the  time  for  ap- 
fiealing  began  to.itm  from  the  period  when  the  allot- 
ment to  be  made  to  the  party  was  arranged,  without 
waiting  for  the  final  award  of  the  commisnoners. 

AlboU  and  Richardson  contra,  insisted  that  nothing 
final  as  to  the  allotments  took  place  in  1812^  nor  does 
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1814.  it  appear,  as  in  Aur  y.Justieei  ^miisit  did,  diat  &9 
appellant  or  any  other  of  the  proprietors  took  possession 
of  their  allotments  at  that  time^  although  it  is  stated 
CwtcE  t?^»t'  that  it  was  nnderetood.  that  possession  was  to  be  takeoi 

■8»B.  gjj^  ^Q  p&ycnent  of  tithes  to  oeas^  firom  the  JUSdad- 
mas  preoeding.  But  that  is  qnite  inconsistent  ^th  the 
subsequent  notice  of  the  oommissiooeis  that  the  tidies 
w&xtooeasebomMickadmas  iti^  The  notice  there- 
fore shews  that  what  was  done  in  1812  was  not  con- 
adered  as  binding,  and  unless  something  omdosiTe  upon 
air  parties  then  took  phce^  die  iqppdhmt  cannot  be  oqu* 
duded  by  it 

Lord  ExxEKBOBovGH  C.  J.  What  final  dram*' 
stance  is  there  in  the  transacdons  of  x8i2<  to  make  die 
allotmrat  condustve  upon  the  parties  ?  The  allotment 
to  this'appdlBBt  was  not  per  se  a  grievance;  nw  did  it 
necessarily  become  so|  until  there  was  a  ceasing  of  the 
tidies.  But  the  moment  it  was  coupled  with  a  deter* 
minati(m  of  the  appellaiit's  right  to  tidie%  then  if  the 
allotment  was  an  insufficient  compensation  far  .the  be^ 
nefit  which  he  heSare  eqcyed,  and  was  to  idinqnishy  it 
became  a  grievance  and  cause  <xf  complaint.. 

Dampies  J.  By  the  notice  of  the  commissioners^ 
die  tithes  are  to  cease  firom  the  29th  c£  September  1813^ 
.'  and  then  only  the  vicar  can  be  i^ggrieved,  and  is  t^ 
look  to  his  allotment  Until  the-tithes  ceased  the  vicar 
could  not  be  aggrieved  by  the  msuffidency  of  his  allot- 
ment And  befere  that  time  nothing  final  ne&xiB  to 
kavt^  been  done  by  the  coOBBUaBldneni* 

PefiCmttms  Bule  absdute^. 
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Blakchard  against  Brambls.  ^^*  ^ 

A  SSUMPSIT  for  goods  sold  and  delivei'ed.    Tli6  ^rishofficer% 

nction  was  oomiilenced  against  the  defendant^  and  UklTn^JI^' 

two  others,  one  of  wboin  was  churchwarden  and  the  JjJtjIj^'/ noSer 

other  overseer  of  Kingston^  DorseU  for  the  prioe  of  suti.7  7«r.i. 

tulidrjr  parcels  of  breadi  the  greater  part  of  whidi  (.ii.todoable 

was  delivered  to  the  parish  officers  by  their  order,  jodgneot  m  In 
but  one  pwrcelwas  delivered  to  them  by  the  order  of  SItlnMiSba 

Bramhtej  acting  on  their  behalf,  and  the  bread  was  for  Jhem  for^^T^ 

the  use  of  the  poor  of  the  parish.    The  plaintiff  de-  price  of  gwdi 

sold  and  deU* 

Glared  against  Bramble  only,  and  judgment^  as  in  case  vered  to  them 
of  a  nonsuit  for  not  proceeding  to  trial,  was  given  the  poor, 
against   him.     A  rule   nisi  was  obtained  that  the 
Master  might  tax  double  costs  under  the  stats,  7  Joe.  i. 
c.  5.  and  21  Jiic. ).  C.I2. 

Burrtm^  shewed  cause,  and  relied  upon  Atkin^  Vr 
BamxU  {a)  to  shew  that  the  statutes  7  Jbfi.  i.  c.  5.  and 
2XtXttr.i.  r.ia.,  giving  double  costs  to  churchwardens 
and  overseers,  and  persons  acting  in  their  aid,  do 
not  extend  to  actions  brought  against  them  for  a  non* 
feasance  such  as  the  n<m-payment  of  money  in  this 
case.  The  statutes  relate  only  to  aetioi^s  for  a  mis- 
feasance,  for  they  use  tiie  words  <<  for  any  matter  cor 
lioDg  done^*  and  ^  shall  do  any  thing;*'  wheieas  the  noEl*^ 
payment  of  the  price  of  a  thing  is  merdy  omitting  to  do  iu 

W.  P.  Taunton^  caDXx\  endeavoured  to  distinguish 
the  case  from  Jikint  v.  BaameUy  becamie  that  was  an 


Bramble. 
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1814.        action  for  money  paid  to  the  use  of  the  defendants  as 
-  parish  officers  without  their  privity,  and  without  their 

''tgainst        being  at  all  concerned  hrthe  transaction,  and  therefore 
coidd  not  be  said  to  be  for  or  concerning  any  matter  or 
thing  done  by  them.     But  here  the  order  for  the  bread 
and  the  purchasing  and  distributing  it  to  the  poor  was 
an  act  done  by  the  parish  officers  in  the  execution  of 
their  office,  and  by  the  defendant  in  their  aid  and 
assistance.     And  it  is  no  objection  to  the  allowance  of 
double  costs  that  the  form  of  the  action  is  assumpsit,  as 
it  was  admitted  m  Atkins  v.  Bawmell.    And  in  WiO^ 
V.  Tydy  (a),  where  the  action  was  assumpsit  for  money 
received  by  the  defendant  as  collector  of  the  taxes, 
tr^le  costs  were  allowed  upon  the  stat.  i  JVUL     So,  in 
Oheley  v.  Sdter  (b\  the  action,  which  in  the  report  is 
called  trespass,  must  have  been  trespass  on  the  case  on 
promises,  being  brought  to  xecover  back  money  volun- 
tarily paid,  and  there  treble  costs  were  given  on  the 
.  Stat.  43jB/ii.  r.2.  s.  19.     Also  E^ertorCs  case  (c)  was  as- 
sumpsit, and  is  cited  and  recognized  as  such  in  i  Str.^o. 

Lord  Ellenborough  C.  J.  observed  that  in  the  case 
last  cited  there  was  a  wrongful  receiving  of  the  money  in 
the  first  instance,  which  was  an  act  done^  and  the  actioVi 
was  brought  upon  that  wrongful  receiving;  but  here  ail 
was  in  the  negative,  for  non-payment  is  not  an  act  don^ 
but  an  act  forborne  to  be  done. 

Bayley  J.  The  action  is  not  brought  for  buying  the 
bread,  but  for  not  paying  for  it,  which  is  a  mere  non- 
feasance. 

Per  Curiam,  Rule  discharged. 

(«)  Cartb.  tSS.  (h)  Teh,  176.  (c)  CtnA.  Z%%^ 
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i8i4-* 

The  King  against  The  Commissioners  of  Ap-  ^w^., 
peals  in  Matters  of  Excise. 

TTOLCOMBEj   a  brewer  in  Southwart^    was  con-  The  commit- 

yicted,  by  three  of  the  commissioners  of  excise  in  peals  in  matten 
a  penalty  of  200/.  (mitigated  to  180/.)  upon  an  inform-  non^ect  Oie 
ation  exhibited  against  him  by  one  Collier^  for  being  ^icjaJufn- 
the  proprietor  of  a  private  still.     Against  that  convic-  ^"^^  'o^  *** 
tion  he  appealed  to  the  commissioners  of  appeals,  and  *PPf  "^  ^^^  ^«"* 

'^'^  **  agamtt  •  con- 

upon  the  hearing  of  the  appeal  before  three  of  them^  viction  by  the 

-        ,  ,   »  .  _  ,  -  oommunoners 

tendered  several  witnesses,  whom  ne  proposed  to  swear  of  exciie,  upon 
and  examine  on  his  behalf  but  who  had  not  been  exa-  wch^^ucjler 
mined  on  the  original  hearing  before  the  commissioners  ^\^^\  !J** 
of  excise,  and  were  therefore  objected  to  as  inadmissible  original  bear- 
by  the   respondent.     Some  of  the  witnesses,   whom 
HoUanibe  so  tendered  and  proposed  to  examine,  were 
in  confirmation  of  facts  which  had  been  sworn  to  and 
given  in  evidence  on  his  behalf  by  a  witness  examined 
for  him  upon  the  original  hearing ;  others  were  to  con- 
tradict a  part  of  the  testimony  given  against  him  upon 
the  original  hearing;  and  others  were  to  new  or  expla- 
natory matter,  or  to  that  efiect     The  commissioners  of 
appeals  declined  admitting  any  of  these  witnesses;  and 
as  it  had  long  be^i  a  subject  of  controversy,  whether 
any  witness,  who  had  not  been  examined  before  the 
commissioners  of  excise^  was  admissible  before  them^ 
although  the  original  witnesses  might  be  examined  be- 
fore themlo  additional  or  subsequent  matter,  adjourned 
the  appeal,  in  order  to  have  the  opjt;don  of  this  Ck)urt 

Accordingly  a  rule  nisi  for  a  mandama^  to  the  com- 
misaionera  of  appeab  was  obtained  in  last  Hilary  tenn^ 

K  3  com*^ 
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.  X  8 14.  *     commanding  them  to  proceed  to  the  examinatioii  of  tbo 
*    ^  matter  of  fisict  mentioned  in  the  conviction  of  Holcombef 

1  ne  Kino 

ax'thst  and  to  swear  and  examine  all  competent  witnesMS  to  be 
mUsioncrs  of  produced  on  the  hearing  of  his  appeal  i^gainst  the  sttd 
^pcais»  o  ^Qj^yi^Qj^  ^gj  upon  the  motion  the  case  dlBruim 
y.  Gill  (a)  was  mentioned,  and  also  the  8tat.486»3. 
r.74«  5. 15.,  which  specially  provides  that  upon  appeals 
against  convictions  reladng  to  malt»  the  same  witnesses 
who  have  been  before  examined  upon  the  original  hear* 
ingy  and  no  other,  shall  be  re-exammed;  from  whidi  it 
was  inferred  that  the  legislature  must  have  eoncdved 
that  without  such  a  negative  provision  other  witnesses 
would  not  be  excluded.  And  here  no  such  provision 
is  to  be  found  in  stat.  izCar.i*  c.%/^  ^45*9  whidt 
cives  this  appeaL 

The  Aiiomey-Generalj  Parky  Dauneey^  and  Qasdee 
shewed  cause  in  Easter  term,  and  relied  upon  the  long 
and  almost  uniform  practice  that  had  obtained,  since 
the  Stat  1 2  Car.  2.  c.  24.,  to  admit  no  other  witnesses  be- 
fore the  commissioners  of  appeals,  than  such  as  had 
been  examined  upon  the  original  hearing.  And  they 
mentioned  one  instance  in  particular,  in  which  the  late 
'  V  Mr.  Bolts  attended  for  the  appdlant,  and  though  bo 

expressed  his  indignation  at  the  practice^  he  did  not 
move  the  Court.  They  also  argued  from  the  nature  of 
an  appeal,  which  meant  a  reference  to  others  of  some* 
ihing  which  has  been  done  before,  and  not  of  a  matter' 
entirely  new,  that  the  practice  was  consonant  to  reason^ 
which  limited  the  inquiry  upon  the  appeal  to.  such  evi« 
4ence  as  luid  before  been  given;  and  that  although  U| 

some 
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«Diiie  iMMXkots  periiaps  better  U^ts  might  be  afibrded  i%xj^ 
hy  admSttiiig  £-esh  eridenoe^  yet  micb  a  practice  would  — — - 
wholly  dlter  the  nature  of  this  proceedin^^  and  pro-  ^ggint 
iMbly^^lead  to  a  virtual  destructioii  <tf  die  original  juris-  Jfjo^if 
-diction  of  the  conunissfamers  of  excise^  because  (he  trial  Appeals  ftit 
before  them  would  iQways  be  made  a  mere  trial  of  form. 
And  great  hardship  might  dso  ensue  to  the  prosecutor 
firom  such  a  .practice^  1iecaU8el)y  stat  1;  CSsr.  2.  c.  1  r. 
s.  19.  if  upon  jyipeal  the  t>riginal  judgment  shall  be  re- 
vened,  the  prosecutor  shall  pay  double  costs;  the  con- 
sequence of  wfaidi  might  be^  that  though  the  prosecutor 
mig^  be  well  warranted  in  resisting  the  appeal  upon 
th.e  OTiginal  case^  yet  before  the  commissioners  of  appeal 
the  qypellant  m^t  make  a  new  case,  and  the  prose- 
cutor might  find  himsdf  mulcted  in  double  costs  nolens 
nolens.  And  therefore^  for  avoiding  these  inconve- 
,  niencesi  the  proceeding  upon  this  appeal  shall  be  re- 
gulated in  the  same  manner,  as  upon  appeal  to  parlia- 
mcdt^nom  decrees  of  courts  of  equity,  or  the  courts  'of 
JScoUandf  upon  which  no  new  evidence  is  admitted  in 
die  House  of  Lords  on  any  account  (a).  And  iqcKm  a 
wxit  of  attaint^  which  is  also  analogous  to  iUs  pro- 
ceeding, because  there  if  the  verdict  be  found  m  fidse 
one  the  attainted  juroos  ineor  a.  forfeiture^  he  that 
beings  the  attaint  can  give  no  other  evidence  to  the 
grand  jury,  than  what  was  originally  given  to  the 
petit  (i).  Also  upon  motions  for  new  trials,  the  Gmrts' 
decide  whether  a  new  trial  shall  be  granted  or  not, 
Wfoa  thejudge's  report  who  tried  the  cause;  andthe 
reason  why  the  sessions,  upon  appeal  against  orders  of 
removsli  tke  not  confined  to  the  evidence  given  before 

(#}  fee  GiA.  Sfntf  Stf.  ijii  S5^  W  Sec  3  ^A  Cemm*  40s. 

K  4  ^ 
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1814.        the  removii^  justices'  isi  because  the  order  of  removal 
_.  is  an  ex  parte  proceedimr  and  made  upon  ex  parte  evi- 

The  KXMO         ,  ,     f   .  .  o  ,        .  . , 

against  dencc;  and  their  practice  of  bearmg  new  evidence 
iQissionen  of  upon  appeals  against  convictions,  where  the  same  rea- 
Appcals,  &c  ^^  j^j^  ^^^  apply,  is  only  to  be  accounted  for  by  sup- 
posing that,  for  uniformity's  sake,  they  assinulated  the 
one  to  the  other.  And  as  to  the  case  o£  Breedon  t* 
Gt'Uj  it  only  decided  that  the  commissioners  of  appeab 
ought  not  to  proceed  on  the  written  examination  of  the 
witnesses  before  the  commissioners  of  excise,  but  ought 
to  hear  those  witnesses  again  viva  voce;  but  not  that 
they  ought  to  hear  new  witnesses.  And  the  48  G.  3. 
r.74.  5.15.,  so  far  from  being  introductory  of  a  new 
practice,  was  passed  for  the  purpose  of  removing  doubtSy 
and  is  declaratory  of  the  ancient  proctice. 

MoTfyai  and  LcneeSf  contrl,  argued  that  the  wit- 
nesses tendered  by  the  appelant  before  the  omunis* 
doners  of  appeals,  ought  to  have  been  recei ved,  althou^ 
they  were  not  examined  upon  the  original  hearing.  And 
if  ihe  G>urt  shbuld  hold  to  what  has  beai  said  to  be 
the  practice^  the  consequence  will  be^  that  this  clause  of  • 
ststt.  tzCar.z.  must  be  construed  in  two  different  way% 
though  it  uses  the  same-words,  according  to.  whether 
the  appeal  shall  happen  to  be  from  at^nviction  bdbro 
the  chief  commissiohers,  or  from  a  conviction  h^oie 
die  sub-oommissionen^  where  the  appeal  is  given  to  the: 
quarter  sessions;  and  certamly  the  sesabns  adopt  a  di|^ 
ferent  practioe.  And  this  practice  of  the  oommissioBav 
{s  probably  <xf  recent  and  not  veiy  fimuhav  usages  for 
their  jurisdicticm  lay  dormant  for  some  time^  and  warn 
only  revived  about  30  years  ago^  when  a  new  commis^ 
lion  issued;  since  wlucb  time  not  more  than  between 

20 
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20  and  30  appeab  have  come  before  them.    But  even        i8i4« 

vqpon  their  practice^  it  is  admitted  that  they  do  allow      thTkino 

the  origiiial  witnesses  to  be  examined  to  new  matter;      xhi'com- 

which  is  conceding  all  that  is  required^  for  if  they  may    miuioners  of 

hear  new  matter,  why  may  they  not  hear  new  witnesses  ? 

And  as  to  the  argument  deduced  from  the  nature  of  i 

an  q>peal,  it  may  be  answered  that  no  instance  can  be. 

stated  where  a  court  of  iqipellate  jurisdicti<m   upon 

matter  of  &ct  as  well  as  law,  is  restrained  to  the  same  • 

evidence  as  was  given  in  the  court  below.     The  prao- 

tiee  upon  the  granting  of  new  trials  is  the  reverse;  if 

the  party  is  admitted  to  a  new  trial,  it  is  usually  upon 

s  case  to  be  made  de  novo ;  and  the  discretion  of  the 

Court  in  granting  the  rule  is  so  fiir  from  being  con* 

fined  to  the  facts  upon  the  former  trial,  that  they 

almost  as  frequently  grant  it  upon  affidavit,  as  upon 

the  Judged  report.     In  the  same  manner,  not  only 

upon  appeals  against  orders  of  removal,  which  are 

open  to  the  observation  made  upon  them,  but  in  every. 

case  of  appeal  to  the   sessions,  both  parties  :are  at; 

liberty  to  examine  all  competent  witness^  on  their 

bdial^  without  regard  to  whether  they  have  been  eocar*: 

mined  before  or  not     And  in  Breeion  v.  GiU  there^ 

could  have  been  no  reason  for  the  Court's  granting 

the  nde  fw  a  prohibition,  if  they  had  thought  that  the 

oomm]88i<Mier8  of  appeal  could  riot  go  out  of  the  on-* . 

ginal  case^  which  appeai^ed  upon  the  depositiona  and 

written  examnation  of  the  witnesses;  but  the  Court 

bdd,  i^xm  the  intent  of  the  act,  that  the  oommissioneni 

ought  to  examine  the  witnesses  de  novo :  and  one  rea« 

son  given  was,  because  the  first  sentence  might  be  by 

defiuilt;  which  clearly  imports^  that  if  it  had  been,  the 

party  miglit  ofterwarda  adopt  a  different  course.    And 
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1814.        as  to  the  proceedings  upon  appeal  in  the  House  cf 
"""^^        Lord%  the  reason  is  that  they  only  sit  as  a  court  of 

The  Kino  .     ,  ,  ,      -.  ^    1        i. 

i^timi  error  in  law,  and  not  upon  the  iact,  and  therefore  can- 
viskUmcrlTof  ^^  escauune  witnesses ;  but  here  the  commissioners  are 
Appeali,  Ac  expressly  audiorized  and  required  to  examine  the  mat- 
terctf&ct  upon  the  oath  of  witaesses.  The  proceeding 
upon  a  writ  of  attaint  is  also  direrso  intuitu;  for  that 
lieth  to  inquire  whether  a  jury  has  given  a  fiilse  yerdicti 
and  to  punish  fhem  if  found  false ;  it  would  therefore 
he  absurd  to  produce  new  evidence,  and  to  condemn 
the  former  jury  for  not  believing  evidence  whidi  th^ 
never  heard ;  but  yet  the  jury,  against  whom  the  writ 
is  brought,  may  produce  new  matter,  in  affirmance  of 
their  verdict  (a),  because  they  may  have  acted  upon 
-  evidence  of  their  own  knowledge^  which  never  qp* 
peared:  so  that  there  the  restraint  continues  no  longer 
than  the  reascm  of  the  thing  requires.  And  as  to  the 
hardship  likely  to  ensue  to  the  prosecutor  from  allow- 
ing firesh  evidence,  because  by  the  stat  15  Car.  2.  he 
will  be  liable  to  double  costs  in  case  the  original  jud^ 
ment  shall  be  reversed,  the  same  ol:gectioD  applies  to 
the  awarding  of  costs  in  eveiy  case  of  appeal  before  the 
sessions;  and  in  the  present  case  it  should  be  recollected 
that  whatever  harddiip  may  arise  from  the  practice^  it 
is  mutual,  far  in  case  of  affirmance  of  the  judgment  the 
appellant  is  liable  to  the  like  costs.  And  if  the  hard- 
ship on  one  side;,  as  it  regards  the  oosti^  is  to  have 
weight,  much  more  shall  the  hardship  on  the  other- 
sid^  where  the  party  is  mulcted,  not  only  in  the  costa 
but  in  the  penalty,  which  is  the  principal  matter  of  the 
conviction. '  And  suppose  the  appellant  has  been  con- 

II  dieted 
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Tjoled^m  the  testiiiKHiy  of  a  vitneKi  of  whom  if  he  had        1814. 
had  notice^  he  would  have  been  in  acondition  to  prove        ■ 
bim^infiunoits  and  unworthy  of  belirf;  what  iigustioe         ^^ua 
would  follow  unless  this  proof  mi^t  be  adduced  upon    ^^^cnln 
the  appeal.    Therefore  the  Court  will  not,  without    Appeals,  ftG 
positive  words  of  the  statute  to  futihibit  the  calling  of 
new  witnesses,  give  e&ct  to  an  anomalous  practice  if 
practice  it  can  be  caUedy  merely  np<»i  a  partial  con« 
^idisration  of  a  supposed  hardship.    . 

At  the  condufiion  Lord  EixiifBOROiiGH  C  J.  ob- 

aerved  that  this  was  It  case  of  grave  importance^  and 

had  been  argued  with  that  industiy  and  ability  which 

|t  deserved*    Some  inconvenience  would  be  likely  to 

fidlow  in  dther  way  of  considering  the  case:  on  the 

one  hand,  it  would  be  inconvenient  that  a  party  who 

hod  merits  should  be  dq>rived  of  the  opportunity  of 

jpfiddudng  his  proof;  on  the  other  hand,  it  would  be  a 

grievous  inconvenience  that  a  party  who  has  brought 

forward  the  whole  of  his  caae^  and  regularly  obtained  a 

conviction, .  should  be  made  liable  for  double  costs  upon 

the  production  of  fresh  evidence  by  the  party  convicted. 

llie  practice^  which  was  stated  to  be  of  old  time,  and 

Aere  was  nothing  to  the  contrary,  was  worthy  of  ccm- 

sideraticii;  and  certainly  the  provision  in  the  malt-act 

seemed  to  be  founded  on  a  supposed  analogy  to  some 

such  existing  practice  und^  the  excise  laws.    Under 

Aese  drcnmstances,    it   would   be   rash   to   decide 

against  the  practice,  except  upon  full  consideration: 

however  the  argument  had  thrown  difficulties  in  the' 

way  of  it;  for  although  only  the  same  witnesses  should. 

he  re-€xaniined,  yet  if  they  were  allowed  to  speak  to 

^Acar  &ct%  that  would  be  direcdy  admitting  fresh  evi* 

dence;- 
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denoe;  and  supposing  they  were  confined}  as  fiir  as 
might  be,  to  the  same  fisu:ts,  yet  their  re-examination 
would  always,  to  a  certain^  degree,  be  productive  of 
fresh  evidence,  as  it  could  not  be  supposed  that  any 
witnesses  could  give  their  testimony  precisely  in  the 
same  form  and  substance  as  upon  a  prior  examination; 
and  the  malt-act  forbids  only  the  examination  of  other 
witnesses,  but  not  their  being  examined  to  other  fiu^ts. 

Cur.  adv.  vulL 


On  this  day  Lord  Eixenborough  C.  J.  delivered 
the  judgment  of  the  Court  in  substance  as  follows : 

This  was  a  rule  for  a  mandamus  calling  on  the  com- 
missioners of  appeal  to  hear  a  case,  brought  before 
th^m  by  way  of  appeal  from  the  judgment  of  the  com- 
missioners of  excise,  de  novo.  The  origmal  as  well  as 
appellate  jurisdiction  is  created  and  r^^lated  by  stat. 
xiCar*  2.  Cn%4.  ^•45.,  which  enacts,  '<  that  all  forfeitures 
and  offences  made  and  Committed  within  the  limits  of 
the  chief  office  in  London^  shall  be  heard,  adjudged,  and 
d^rmined  by  the  chief  commissioners  of  excise  or  the. 
major  part  c^them,  or  by  the  commissioners  for  appeals,, 
or  the  major  part  of  them,  in  case  oi  ^peal  and  not 
otherwise;  and  all  forfeitures  and  offences  .made  and 
committed  within  any  other  the  counties,  cities^  town^. 
or  places  of  the  kingdom  shaU  be  heard  and  determined 
by  two  or  more  justices  of  the  peaces  and  in  case  of 
their  refiisal,.  by  the  sub-commissioners,  or  miyor  part 
ofth^n;  and  the  commissioners  for  appeals,  and  the 
dnef  commissioners  of  excise^  and  all  justices  of  the 
peaces  and  sub-commissioners  respectively,  are  autho- 
liaed  and  strictly  eiijoined  and  required,  to  summon  the 
poity  aocnsid,  and  upon  his  appearance  or  contempt  to 

proceed 
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proceed  to  the  examination  of  the  matter  of  fact,  and        1814. 
upon  due  proof  made  thereof,  either  by  th^  voluntaiy  .      ■ 
confession  of  the  party,  or  by  the  oath  of  one  or  more         mo^!!^ 
credible  witnesses,  to  give  judgment  or  sentence  accord-    iX!lk>neriof 
ing  as  in  and  by  the  act  is  ordained  md  directed,  and    Appeals  fcc. 

.to  issue  warrants  under  their  hands  for  levying  [mxtik 
forfeitures  as  by  the  act  is  imposed  for  any  such  ofl^ce^ 
upon  the  goods  and  chattels  of  the  offender,  and  to 

.(»use  sale  to  be  made  of  the  said  goods  and  chattels,  if 
they  shall  not  be  redeemed  within  14  days,  rendering 
to  the  party  the  overplus,  if  any  be,  and  for  want  of 

.sufficient  distress,  to  imprison  the  offender  till  sads&c- 
tiqn  b.e  made."  lliere  is  no  diflerence  whatever  marked 
out  by  this  statute  between  the  mode  of  proceeding 
upon  the  original  hearing  in  the  court  below,  or  upon 
the  ^review  in  the  court  of  appeal;  nor  does  the 
15  Cor.  2.  f.  1 1,  ^.ip.,  which  is  the  only  other  statute 
upon  this  subject,  make  any  such  difference.  The 
19th  sect  enacts,  <<  that  no  appeal  in  any  cause  of 
excise  whatsoever  shall  be  admitted,  until  the  appellant 
shall  have  deposited  the  single  duty  in  the  hands  of  the 
commissioners,  farmers,  or  sub-commissioners  of  excise^ 
within  whose  jurisdiction  or  division  the  canse  was 
originally  heard  and  determined,  and  have  given  secu- 
rity to  the  commissions^  of  appeal,  or  justice  of  the 

.  peace  respectively,  where  such  cause  is  to  be  finally 
adjudged,  for  such  for^ture  as  upon  such  hearing  and 
determination  was  adjudged  against  him,  and  that'  if 

.  upon  the  hearing  and  determining  ariy  such  appeal  the 
said  original  judgment  shall  happen  to  be  reversed  (ind 
made  null,  then  the  said  commissioners,  formers,  or 

.  sub-commissioners,  in  whose  hands  the  said  single  duty 
was   depoAted^  shall  restore  the  satne»  or  as  much 

thereof 
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1814.        thereof  as  shall  be  adjudged  by  the  oommiasloners  df 
""-"        appeals,  or  justices  of  the  peace  respectively,  to  the 
i^ainst        appellant,  ahd  the  party  originally  prosecatuig  shall 
n^nersof     P^J  ^^  ^^®  doubk  costs;  but  in  case  the  first  judg- 
A|lpesls,ftc.     jjj^|.  gjji^u  i^  efltoned,  the  party  appellant  shall  pay 
the  like  costs  to  the  commissioner  or  commisttonen 
coipplained  of«''    If  the  costs  in  case  of  rerersal  had 
been  directed  to  be  paid  by  the  commissioners,  insteaed 
of  by  the  party  prosecuting,  there  might  be  more  co- 
lour for  contending  that  they  ought  to  be  liable  upon 
the  hearing  of  the  original  evidence  only.    But  no  sdch 
argument  Implies  to  the  case  of  the  party  who  ori- 
ginally prosecuted,   if  he  proceed  erroneously.    The 
party  prosecuting  was  a  volunteer,  and  might  choose 
whether  he  would  prosecute  or  not,  and  should  have 
previously  ascertained  whether  he  ought  to  prosecute 
or  not;  but  the  commissioners  were  not  volunteers,  but 
could  only  proceed  upon  the  evidence  which  was  laid 
before  them  in  maintenance  of  the  diaige;  and  there- 
fore to  mulct  them,  because  upon  another  state  of  focta 
a  different  condusion  ought  to  be  made^  would  be  pro- 
ductive of  unjust  consequences.    The  case  of  Breedom 
« v.  Qilly  I  Ld,  Bajf.  aip.,  2&tt.  i^i.^  5  Mod.  271.,'  is  a 
.  decisive  authority,  that  the  commissioners  of  appeals 
ought  to  administer  new  oaths  upon  the  appeal;  be- 
cause the  act  of  parliament  is  express,  and  has  given 
them  power  to  administer  oaths  for  the  same  puipoae. 
And  therefore  a  prohibition  was.  graiited  quoad  the  ad- 
mittiug  of  the  depositions  taken  in  writing  before  tbe 
commissioners  of  excise.     But  it  is  said  that  though 
the  examination  of  the  witnesses  ought. to  take  place  de 
&0V0,  yet  the  same  witnesses  only  ought  to  be  heard,  in 
Conformity  with  the  stat.  486.3.^74.5.15.,  which 

enacts, 
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Cnactoy  that  the  lanie  witnesses  and  no  other,  who        1814. 
shall,  have  been  before  exafnined  at  the  oripnal  hear-       — — 
ing,  shall  be  re-exapiined  upon  the  appeaL    But  that         aguna 
statute^  though  it  makes  the  law  in  fiituro,  in  the     Ji^^^ 
particular  cas^    does  not  decide  the  kw  in  other    AppcftU,awp 
cases.    In  the  absence^  then,  of  any  statute  nil^  or 
authority,  in  &yoor  of  the  practice  and  upon  the  au- 
thority of  Breedan  y.  GUI  as  to  the  oonstructkm  and 
effect  of  the  stat.  12  Car.  2.  and  the  duty  of  the  com- 
missioners, I  cannot  thfaik  the  generality  of  the  practrae 
can  be  aUowed  of  itself  to  prevail  against  the  reason  of 
the  thing,  and  sense  of  the  statute  as  it  is  to  be  col- 
lected from  the  statute  itsd^  anfi  the  decfamd  exposi- 
tion of  it.    kideed  upon  the  reason  of  the  thin|^  evi- 
dence, if  it  be  to  be  heard  again  from  the  months  of  tlie 
same  witnesses,  cannot  be  precisely  the  same;  dift- 
rences  must  necessarily  arise  bom  a  varied  recoBection 
of  the  witnesses;  and  unless  the  mimiteii  themselves  are 
to  be  the  sole  evidence^  there  can  be  no  security  for  the 
identity  of  testimony.    Upon  the  wholes  we  think  that 
the  statute  of  Or.  2.  requires  that  this  mandamus  should 
be  granted.    If  any  inconvfmience  is  likdy  to  result 
fitun  this  detenninatioUf  tfao  Icgidature  must  be  applied 
to  to  remedy  it« 
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7ii»i29,         '  Qum  against  Reynolds. 

yarn  »8tlu 

The  Cotrt  held    Q   MARRIOTT  moved  to  diBcharge  die  ddendmt 
might  lodge  a  *  P"^  ^^  Custody  on  filing  common  bail,  upon  die 

drreldYn't^^^^  .ground  of  his  having  been  detained  contrary  to  tlie  nde 
castody  npoa    ^  of  GouTt  MuA.  term  I  s  Car-  2.  $.  2.  (a).    He  stoted  from 

mesne  procesi,  -^  ^   ' 

mfter  his  bail  .  ^q  affidavit  of  the  defendant  that  in  the  beginning  of 

the  defendant  June  the  defendant  was  arrested  by  the  plaintiff  for 

rampletef  his  \6ooL  mouey  lent,  and  gave  bail  to  the  Asa^  and  at 

bdng  sfai^°'  .the  retam  of  lihe  writ  put  in  bail,  but  the  bafl  not  jus- 

within  the  .tifyinff  he  r^idered  in  dudharire  of  his  baiL    On  the 

prison:  and  •'     o  o 

thathewasnot  ,2cth  of  Jbi^iathe  mominflr  the  baU  justified ;  andbe- 

entitled  to  his  "^  a  •» 

discharge  upon  .tween  II  and  12  o'clock  the  defendant  received  a  rule 

the\uffl  for      .of  CouTt  for  his  dischaige^  when  he  was  infi)rmed  by 

Tahler  ml^""'   f  the  marshairs  derk  that  a  detainer  at  the  suit  of  the 

^x^'^mt  of^  Pontiff  had  been  lodged  against  him  for  3250^.  some- 

thefintarrest.  ^  time  after  1 1  o'clock  that  moming.  And  it  was  sworn  that 

.  the  whdle  of  the  supposed  debt  was  due  at  the  time  of 

i  the  first  arrest    Upon  these  fiu^ts  h6  contended  that 

the  defendant  was  conltructivdiy  delivered  so  soon  as  his 

bail  h&d  justified,  and  consequently  was  not  liable  to 

this  detainer;  and,  2dly,  that  it  being  sworn  (hat  die 

whole  was  due  at  the  time  of  the  first  arrest,  this  was  » 

second  arrest  for  the  same  cause. 

But  Lord  EiXENBOBOUGH  C.  J.  said,  as  to  the  last 
objection,  that  the  Court  would  not  determine  that  que»- 
tion  upon  affidavit     If  the  party  has  been  causelessly 

{a^  Ordinatam  eit  quod  si  defendens  legitime  dcliberetur  ab  arresta 
soper  aliquo  process,  idem  defendens  Hon  iterum  arrc&tabitor  eodem 
tempore  firtate  alias  proces<u8  ad  sectaib  ejasdem  querentis. 

16  arrested 
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anrciled  a  second  diiM^  ivhcn  he  ouf^t  to  faave^becn      .1614. 
■treiteJ  only  onoe^  he  mw  brinr  liis  action  for  ma^      '  """^ 
lideiiialy  holdiBg  him  to  baiL  .And  upon  th^  other        t^Mut 
ptAkt  he  taidf  the  defendant  could  not  be  considered  as 
'.iflinaniA  hefbdre  he  himsdf  knew  it. 

Bayut  J.  Is  k  not  the  practice^  when  the  bail  has 
jMlified^  to  hate  A  rale  for  their  aUpwaace^  and  toserpe 
.k  GBB  the  piaintiff(i»X  Aod  then  the  party  in  custody 
obtains  a  rule  for  his  dischargei  and  on  filing  conuncm 
faafl  is  entitled  to  his  dischaige?  But  though  bail  has 
been  peifected;  yet  if  the  party  wilfoUy  remain  within 
the  waBs  of  the  priscuif  he  is  haUe  to  a  detainer. 

Daxpibb  J.  The  words  of  the  rule  are^  <<  Legitime 
ddiberetnr  ab  arresto."  Htere  he  wai  not  delivered : 
he  was  widun  the  walk  of  Ae  prison  at  the  time  when 
Ae  detainer  was  lodged. 

PirCuriaoh  Rtdtrefosed. 

(a)  S9e4r.J2.493,    s2r.^P.34X, 


CvsiTis  ^Mut  Potts.  r»^'^«  ^ 

T^EBT.    Hie  plaintiff  declares  that  disputes  e^Lsted  To  debt  on  an 
J-^  -  , ,  1    1       1  *.     J     .  award  made  bf 

between  mm  and  the  defendant,  concerning  cer-  arbitnton 

tain  sums  of  monqr  due  fipom  the  defendant  to  him  for  2Srto*th!!m  ^ 

work  and  labour,  &c.  and  that  for  quieting  the  said  dis-  SttSJj^iS?* 

pules  they  agreed  to  refer  the  same  to  arbitrators,  who  J,^j*J,*^  ^ 

thereupon   awarded  that  the   defendant  should  pay  JJJ^^^^^^JJJ 

goL  los*  to  the  plaintiff  when  he  should  he  thereto  r^  a  reatonable 

time*  adjodgfA 

quested,  of  which  the  defendant  had  notice^  and  was  ul 
VoL.111^  I,*  then 


Potts, 
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1814.       then  and  there  requested,  Sec;  ad  oonnt,  that  the  ar^ 
**'*'^        bitrators  awarded  that  the  defendant  should  nay  the 

CUKTIt 

gmut  samf  sum  withm  a  reasonable  time^  and  avers  that  a 
reasonable  time  had  long  since  elapsed.  Plea,  nil  debet: 
adly,  that  the  arbitrators  did  not  make  any  award: 
3dly,  that  they  did  not  make  any  award  within  a  reap 
Bonable  time:  and  the  two  last  pleas  concluded  with  a 
rerification.  Demurrer  to  the  2d  and  3d  pleas  asagning 
for  cause  (inter  aUa)  that  they  concluded  with  a  yerifica* 
tion  instead  of  to  the  country;  and  also  to  the  3d  plea 
that  no  request  to  the  arbitrators,  or  any  refusal  by 
them,  to  make  thdr  award  on  the  matters  in  the  counts 
mentioned,  or  either  of  them,  at  an  earlier  time,  is  al- 
Iq;ed  in  such  plea. 
Joinder. 

Manyatf  in  support  of  the  demurrer,  did  not  insist 
upon  the  objection  that  the  defendant  ought  to  hare 
concluded  his  pleas  to  the  country  (a)»  But  upon  the 
•ther  point  he  contended,  that  her^  no  time  bdng 
fimited  to  the  arbitrators  for  makmg  their  award,  they 
had  an  indefinite  time.  As  if  a  power  be  given  to  J» 
generally,  A»  has  his  whole  life  to  execute  it  at  his  wiQ 
and  pleasure;  and  though  the  party  giving  the  power 
may  request  him  to  execute  it  within  a  reasonable  tim^ 
and  if  he  neglect^  may  revoke  it,  yet  if  he  do  not  re- 
quest, and  A.  execute  the  power,  he  cannot  afterwards 
object  that  A.  did  not  do  it  within  a  reasonable  time. 
And  in  Neopgate  v.  Degelder  {b)  the  submission  to  arbi- 

(if)  Sed  Tide  Ckke  t.  frbon/tod^  a  Siumd.  337.;  and  iemb.  that  thcm^ 
iloGeitat.  4^iM.  c.x6.  it  ii  matter  of  form  onlyt  it  may  be  tpeciaUj 
shewn  for  caute  of  demurrer,    a  Willkm*i  Stomd,  190.  n,  $. 

(i)  sJr«^.19^S0.  S4* 

tratoci 


POTTIb 
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tratorswas  when  their  occasions  would' permit rfnod  it        iBi^m 
was  on  those  particular  words  that  three  of  the  Judges  " 

held  that  only  a  conyenient  time  was  intended  to  be        agMa 
given ;  but  contr^  per  Windkamj  and  that  the  aibitratom 
had  during  their  lives. 

Curwoodj  contr^  argued  that  where  no  time  Is  sp^ 
cified  for  the  arbitrators  to  make  their  award,  it  must 
be  intended  that  it  is  to  be  made  within  a  reasonable 
time;  in  the  same  manner  as  where  the  law  requires  aa 
act  to  be  done,  it  must  be  done  within  a  reasonable 
time.  And  what  shall  be  #  reasonable  time  is  a  que^ 
tion  for  the  Court  (a).  And  in  Newgate  v.  Degelder 
the  submission  to  the  arbitrators  when  their  occasions 
would  permit,  was  considered  as  more  extensive  than  if 
it  had  been,  as  here,  generally  without  any  time;  yet 
there  three  Judges  agreed  that  it  was  to  be  restrained 
to  a  reasonable  time;  and  Windham^  who  disagreed,  yet 
admitted  that  if  it  had  been  generally  without  any  tim^ 
the  law  would  have  implied  that  it  should  be  done  in 
convenient  time. 

Lord  Ellenbobough  C  J.  There  is  no  necessity 
in  such  a  case  as  this  for  resorting  to  any  implication 
that  the  award  should  be  made  within  a  reasonable 
time,  because  it  was  open  to  the  parties  to  this  agree- 
ment to  have  requested  the  arbitrators  to  proceed  with- 
in a  teasiomiA^  time;  and  if  after  such  request  the  ar- 
bitrators had  neglected  or  refused,  they  might  have 
jrevoked  thdr  authorl^. 

{a)  Corn.  Dig*  Tm^.  (D). 

L  a  Batlst 
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''»"*r.  BuTTERwoETH  ogoinst  Lord  Le  DESPEiTCEn. 

FpfnttthT  ASSUMPSIT  on  »  promissoiy  note  dated  the 
anker or>  pro.  , ^^  ^f  Orfo4«r  1813,  by  which  the  defendant  dx 

Binsoiy  notCf  •/       -r  ^  ^ 

payable  at  a       tRonths  after  date  promised  to  pay  54/L  6«.  id.  being  the 

particalarplacCf  r  ¥ 

and  avers  a  pre-  amount  of  his  (the  pUtintifTs)  bill  to  that  day,  and  made 
the  place,  and  the  same  payable  at  the  house  of  Messrs.  Wright  aiid 
fendani^lfc^t  Co.  bankers,  Henrietta  Street,  OmfU  Garden,  Si^  And 
Su^IiIa"**  ^^®  plaintiflF  avers  that  afterwards,  and  when  the  note 
hitherto  re-  became  due  and  payable,  to  wit,  on  the  15th  of  April 
doth  refuse  to  1814,  tfie  same  was  presented  for  payment  at  the  house 
u^n  demurrer,  hf  the  said  Messrs.  Wright  and  Co.  in  Henrietta  Street 
fusslat  thepar-  aforesaid,  ad  count  omitting  that  the  note  was  made 
need*!iSt  te  Payable  or  presented  at  the  house  of  Wright  and  Co. ; 
sretrcd.  also  the  common  counts;  and  the  plaintiff  concludes  in 

(he  usual  form,  that  the  defendant  hath  not  pidd  the 
^  said  several  sums  of  money,  or  any  or  either  of  them, 
or  any  part  to  the  plaintiff,  (although  the  defendant 
afterwards  (to  wit)  on  the  same  day  and  year  last  afore- 
said, and  oftentimes  afterwards  at  Westminster  afore- 
said, in  the  county  aforesaid,  was  requested  by  the 
plaintiff  to  pay  him  the  same,)  but  the  defendant  to 
pay  the  same  or  any  part  thereof  hath  hitherto  alto- 
gether refused,  and  still  doth  reftise,  to  the  damage^  &c» 
Pemurrer  to  the  ist  count    Joinder* 


Nolan  in  support  of  the  demurrer  took  this  excep- 
tion, that  there  was  no  averment  that  payment  of  the 
note  w&s  refiised  at  the  house  of  Wright  and  Co.,  and 
that  the  general  allegation  of  licet  saepius  requisitus  would 
IU)t  supply  the  want  of  it  In  3  Taun^  397.  n.  a.  it  is 
u  stated 


•#ft»€KB. 
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utaled  that  in  the  case  of  promiMory  notes  made  pay^        i8i4« 
dUe  at  a  particular  place^  it  is  neoeisaiy  to  aver  a  pre- 
aentment  and  refusal  at  that  place;  and  Bowes  v.  Hofwe       woetb 
is  dted  in  support  of  that  position,  though  it  certainly    vohle  Dt* 
is  not  an  authority  to  that  extent    But  upon  principle^ 
this  note  bdng  specially  addressed  was  in  the  nature  of 
a  check  drawn  upon  the  defendant's  banker,  and  im- 
ported a  qualified  promise  on  the  defendant's  part,  that 
either  himself  or  some  one  for  him  would  pqr  the  note 
at  Wrighfs^  or  that  the  house  of  Wr^hi^  to  whidi  it  was 
an  authority  to  pay,  would  pay  it.    And  therefore  it 
comes  within  the  principle  of  Parktr  v.  Gtirdon  (a), 
wh^re  it  was  held  that  if  an  acceptance  be  q)ecialljr 
addressed,  not  only  a  presentment  9±  the  .place  is  qe« 
eessary,  but  it  must  appear  to  have  been  made  at 
such  a  time  as  would  make  the  non-payment  amount  ta 
a  refusal  at  the  place.    And  itt  Saundenon  v.  Bamn{Jtli 
BayUy  J.  observed  that  a  refusal  alleged  generally,  did 
not  imply  a  refusal  at  the  particular  place.    And  by 
the  same  rule  that  a  demand  at  the  time  and  fdaca 
must  be  averred,  which  it  must  be,  according  to  JBusUom 
V.  AspinaU{c\   SamkUrson  v.  jBams(d),  Cattaghati  t. 
jfykti  {e)  and  Bowes  v.  Howe  (/),  a  refusal  at  the  time 
and  place  must  also  be  ayerred. 

Lord  Ellemborough  C  J«  A  presentment  of  'die 
note  at  the  house  was  a  request  there  to  pay  the  note; 
and  the  non-payment  of  it  is  a  refusal  at  the  house. 
If  it  were  necessary  that  there  should  be  a  specific 
refusal  in  a  given  fimn  or  by  some  positive  act,  it  might 
fce  argued  that  this  general  refiisal  would  not  be  good; 


W  lJSaa,$%S' 

(W  i4^ast,505* 

(r)2^r.679. 

(4  I4-&«/,i00. 

W  3^««^.397- 

(/)5rjwl.3a 

L4 

but 

fl»ftll«HU 
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|8i4«  bttlaldhirtiieadiiaftbebyana&nialfreact:  diOLttot 
piQ^ingy  which  k  oaly  a  negative  act,  or  ahotliiig  tha 

vo^Tu  doME^  is  a  vrfoflai  AU  thevefove  that  is  neceMary  ia  thai 
Lwf  Lb  Dt-  ^^1*6  shoiitd  be  a  spedal  reqiiesit)  and  here  a  qsacial 
request  i«  averrecL  la  Saundemm  t.  Anui  ve  held 
Aat  ve  coidd  not  infer  a  qpecial  premmtrae&t  Soom  iha 
ijlegatioa  of  a  general  reflisaL  All  we  mf  befe  ia 
that  negation  of  payment  eirevy.  where  ia  a  ueg^Am^f 
I^ayaeot  at  the  plaoe^ 

l^lBsiAXcl.   ItaaeiBstaBielbalifhehatgeMrallf 
t^efiiaed  he  haa  spedaUy  refiised. 

Batlst  J»    It  k  alleged  in  tbii  coiml  that  Ae  note 

ms  picaentcd  at  Wrighfs^  and  there  is  an  aiVFrneofe  of  a 

ipeoeial  refbsal  to  fay.    In  Saundenan  v.  Jbttm  theve 

. wasoo allegation  that  die  wi^  was  presented  at  the 

'.  Bamvoer  J«  IShe  question  is  whether  the  genent 
acverment  at  the  end  of  the  declaration^  does  not  in 
eCect  al^;e  that  tlie  defendant  did  not  pay  tlM  note 
at  the  place  where  it  was  made  payable.  Pl^esentment 
at  the  house  must  be  averred;  but  it  has  Bei^sr  been 
decided  that  a  special  refusal  must  appear  upon  the 
feeoord;  and  to  d^ermine  that  it  must  would  be  to  im- 
|NMe  a  griefOQs  burthen  <m  the  plainti& 

Judgment  &r  ibe  HaiiitiS 

.  C^pi^  was  to  haw  argued  on  tile  other  side. 
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1814. 

Moumo  and  Others,  Assignees  of  WtaxK  and  f^^ 
LuBBREN,  Bankrupts,  against  Buckholtz. 

nPHE  defendant  on  the  loth  of  Mow  was  arrested  by  ^  <liwMitjA«- 

X  ._  .  _  .^,,..«,  ,  ancc  of « former 

special  capias  at  the  suit  of  the  phuntiffi^  under  a  action  U  not 

judge's  order  for  pooiL,  and  was  afterwards  on  the  20th  u'l^ntitk'uir 

of  1%  in  porsnance  of  a  rule  of  Court  discharged  on  jJj^^'JJ^^ 

filing  opmmon  baiL    On  the  23d  of  njune  he  wa%  again  ^««^"t  ^>^. 

•  fresh  writy  , 

an'ested  upon  similar  process  at  the  plaintifis'  «ui:t  for  nntU  the  pbia* 
the  same  sum,  and  on  the  same  da;  was  served,  with  a  the  coetip 
rule  to  discontinue  the  first  action,  together  with  an 
appointment  to.  tax  his  (the  defendant's)  costs  on  the 
aext  day,  and  the  costs  were  not  taxed  or  paid  until 
diajt  day.  Upon  an  affidavit  of  these  fects,  and  that  tbf 
last  writ  was  for  the  same  cause  of  action  a^  that  upoa 
which  the  defendant  had  been  before  arrested  and  disr 
charged,  a  rule  nisi  was  obtained  foic  discharg^g  the 
defendant  upon  filing  common  bail* 

7%e  Attorney  Generalj  who  shewed  cause,  contended^ 
that  though  the  costs  of  the  former  action  were  not 
taxed  and  paid  at  the  time  of  the  2d  arrest,  yet  as  the 
plaintiffi  had  before  the  2d  arrest  tendered  to  ibe  de- 
fendant a  sum  more  than  sufficient  to  cover  the  oostsi 
fSut  was  equivalent  to  a  discontinuance  of  Ae  former 
action* 

Manyat  taai  JOkM  cenlnl^  ngsd  that  the  dafcpdaat 
ccwld  not  bearcetled  a  second  time^  until  tbere  had 
besn  a  complete  diaoontinuuice  of  the  beam  adioi^ 
and  that  it  was  incomplete  so  long  as  the  taxation  and 
jM^ment  of  costs  remained  ansettled 

Lord 
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Lord  £llkiibobouoh  C.  J.  and  the   rest  of  the 
Court  (a)  agreed  that  the  disoontiDuaQoe  was  not  per« 
^ainsi        fiscted  until  the  costs  were  taxed,  (b) 

BVCKHOLTZ.  «    ,        ,       , 

Rule  absolttta. 
(tf)  Le  BUm  J.  was  %hknX»       Q)  See  MeUfmHe  t.  Zrvjr,  %  Str.  x«o> 


n^eAusim.  HORSFALL  OgohlSi  MaTTHEWMAK. 

Tbcpiaiotiff     nPHE  defendant  pleaded  partnership  in  abatement, 

cinnot  sign  JL  ... 

jodgment  after  and  the  plaintiff  notwithstanding  signed  judgmenL 

plea  in  abate*       ^     ,  i       .  .  ^  .         ^      .    ,  . , 

ment,  becaose     And  upon  a  rule  nisi  for  setting  the  judgment  aside^ 

the  affidaTit  to 
Terify  the  plem 

SrethTdefMd-  ScarleH  shewed  for  cause,  that  the  affidavit  to  verify 
»iit*s  attomer.  the  plea  was  sworn  before  the  defendant's  attorney ;  and* 
he  referred  to  the  rule  of  Court,  E.  15  G.  2.  which 
prohibits  attomies,  who  are  concerned  in. the  cause, 
taking  affidavits  in  the  cause,  except  an  affidavit  of  the 
cause  of  action  (a).  Wherefore  he  contended,  that  as 
this  affidavit  could  not  by  the  rules  of  the  Court  be  re^ 
ceived,  it  was  the  same  as  if  the  plea  had  been  filed 
without  an  affidavit,  and  so  the  plaintiff  was  at  liberty  to 
treat  it  as  a  nullity,  and  sign  judgment.  And  he  said 
the  practice  was,  in  such  cases,  to  sign  judgment 

Hidhck  contra  died  Peihery.SheU(m{b\  and  oqih 
tended,  that  the  plaintiff  ought  to  have  come  to  the 
Court,  as  in  that  case^  to  set  aside  the  plea;  and  it  ap- 
pears, fit>m  a  note  to  that  oaae^  that  where  a  plea  in 
abatement  was  put  in  without  affidavit,  and  the  plaintiff 
signed  judgment,  the  Court  set  it  aside.    And  if  thii» 

(tf)  8  r.  R,  638.         {h)  X  Str.  6^8/  Sec  aico  (39,  aad  %  Sjn  jos^n^ 

plea 
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fiok  mglit  be  treated  as  a  ndlitjTt  thia  inconTenienoe        i8x4. 
would  fidlow,  that  (he  prooeeduun  wiAi  be  npaet  at        — — 

"  ^  HotfrALL 

any  dktaiice  of  time  i^gtha 

MAtTRftWW 


MAM. 


TAe  Ccun  (a)  agreed,  that  however  the  plaintiff  in]||^t 
have  been  warranted,  under  the  circnnutances,  in  apply* 
ing  to  the  Court  to  set  aside  the  plea,  yet  he  could  not 
tfeat  the  plea  as  a  nullity,  and  sign  judgment. 

Rule  absolute. 

(tf)  jLf^AmcJ.wisibseot. 


MiDDLXTON  against  Bryan.  ?^^i^ 

TN  debt,  by  the  assignee  of  the  sheri£^  against  the  de-  indebcvpoos 

fendant,  upon  a  replevin  bond,  the  plaintiff  assigned  uOpiioff  im 
fi)r  breach  the  not  making  a  return  of  the  goods  as  ^k^f  i^r^^ 
awarded  in  the  county  court,  upon  an  avowry  there  made  ^^4}^^ 
for  302.  arrears  of  rent    And  on  demurrer  and  joinder,  ^  ^^  ^^}» 
the  plaintiff  signed  judgment  for  not  returning  the  de-  mart^^tcriigB- 
murrer-book  in  due  time  for  352,  1 8&  debt,  and  1 6/.  i  of •  against  the  de- 
damages,  and  afterwards  issued  a  ca.  sa.  indorsed  to  retareiog  the 
levy  35/.  IDS.  besides  poundage.    And  upon  a  rule  nisi  u^l^^^^l^ 
fer  settii^  aside  the  ca.  sa.  for  irregularity,  one  ground  ^fJ^J^^ 
of  objection  was,  that  there  had  not  been  any  writ  of  iiw  c<^^  ^^  ^^ 

^  I  amooatofthe 

quiry  for  assessing  the  damages.  ^  goods  distrain- 

ed as  indorsed 
.  on  the  replevin 

J.Parke  shewed  causey  upon  an  affidavit,  that  the  ^."^'JJj^^i 
costs  were  taxed  to  the  amount  of  i6U  io«.,  for  which  •finq««y« 
sum,  together  with  1 7/.  1$^.,  the  amount  of  the  goods  as 
valued  by  the  sheriff's  broker,  and  indorsed  on  the  re- 
|ilaunbondt  and  one  guinea  for  the  costs  of  the  ca.sa.  the 

ca* 


h^t  AUf 
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ijtjj^  cttk  la.  ifetiMd^  andtliitilWMdieptaofticatDdgp  jodj^ 
'"""'  mealCHAa  rep||B«iiih0Bd»  «aiq  dbbt^  aadiqKXL 
^«^Mif  .  costs  to  sue  out  execution,  witlioute3BceiitU)g«iqe«rii  of 
inquiry.  And  in  support  of  the  practice  he  urged  that 
a  i;<pleini  Inild  stood  i4Mtt  AeofUM  ioDtiqg  wiljk  a  bai^ 
Wad;  A^  hmfgmgt  of  die  statole  le 6. 2*  a  ij^  5k 29. 
vbiokdivectv  Ibe  aat^meitl  of  r«pfewi;  hondft  h^90 
borrowed  frofflk  wd.b^  «eiH^  W  tbe  wne  wq^  m 
tb^  44^0.  &4 16.  s.  20.  which  regards  bail  bonds.  And 
in  Moody  t«  Pheasant  (a)  It  was  held  that  final  judgment 
might  be  entered  in  an  action  upon  a  bail  bond  without 
a  writ  of  inquiry. 

Xa»»  coniri  contended,  diat  there  ought  to  have 
been  a  writ  of  inquiry.  And  he  disringuished  it  fix>m 
an  action  on  a  bail  bond,  where  the  judgment  is  for  § 
debt^  the  amount  of  which  has  previously  been  asoer^ 
tained  by  the  affidavit  of  die  cause  of  action.  But  here 
the  breach  is  hi  not  making  a  return  of  the  gooda 
distrained,  which  sounds  only  in  damages,  which  da- 
mages afe  unliquidated;  and  the  execution  being  levied 
far  the  supposed  vahie  of  the  goods,  that  value  ought  to 
have  been  proved 

Lord  Ellenborovgh  C.  J.  The  reason  why  a  writ 
of  inquiry  was  given  by  the  statute  (b)  in  acdons  upon 
bonds  for  the  perfi3rmance  of  covenants  and  the  like^ 
was  to  prevent  the  necessity  of  proceedings  in  a  court 
of  equity.  But  if  this  Court  can  aft>rd  the  same  relief 
to  the  party  as  upon  a  bail  bond,  the  same  rale  of  prac- 
tice seems  to  apply. 

(a)  %JUs.  ^AOL  44^  (>)  S  %  9  IT.  3.  «.ix.i.S. 

14  BatxxIt 


Brtam* 
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BAyLBTj.(a)  TheiNHid  ia  taken  in  double  tbe  1814. 
iMliie  of  the  goods  distrainedy  and  some  evidence  most  — — «» 
be  given  of  the  Tslae  before  it  is  entered  into;  and  the  ^«r«i/ 
sureties  by  executing  the  bond  admit  that  such  is  the 
imlue.  The)n6fore  the  Vahie  which  it  is  contended  ought 
to  he  ascertained  by  writ  of  inqiniy  has  aheady  heeh 
ascertained. 

Dampier  X  Is  not  the  ascertaining  of  the  value  by 
the  sheriff  on  the  oath  of  one  or  more  witnesses  not  in* 
terested,  quite  as  good  as  the  oath  of  the  party  in  the 
case  of  a  bail  bond?  And  the  party  admits  a  value  by 
entering  into  the  replevin  bond. 

(ai)  te'BUiu}.  wvKbcent. 


MoLLiNO  Mgainst  B^LANP.  MrOmi^ 

Jl^jfiZJZy^robtainedarulenU  AoafiMtdf 

defendant  upon  fOing  common  bail,  for  the  insnf-  tii£d'i?M^ 
fidency  of  the  affidavit  to  hold  to  bail;  which  was  not  JS^ih^tJllu 
intitled  in  the  King's  Bench,  and  was  only  subscribed  ^k*^^"**!!* 
^th  liie  words  i^^Cottrif,  at  the  bottom  of  the  jursit  bottoaofths 
He  contended  that  the  affidavit  was  uncertein.  in  not 
jewing  in  what  court  it  was  sworn. 

ilS&trff ,\who  shewed  eause^  suggested  Aiit  the  words 
%  ihe  CMet^  qppear^  to  be  in  "die  hand-vmifaig  of  the 
IfaBter,  and  therefore  that  was  snfficisat  lo  verify  llw 
«ffidavi^s  having  been  swoiB  in  this  court;  and  he  said 
^bat  wiwre  ibesittne  of  one  of  the  Judges  blT  the  court 
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18  affixed  to  an  affidavit,  that  has  been  ccmsidered  Oi 
enough  to  entitle  the  party  to  read  it  as  sworn  in 


MoLLtNO 

uganst  court,  (ff) 

PoLANDw 


But  The  Court  {b)  made  the  rule  absolute,  Bm^i. 
saying  that  they  could  not  take  judicial  notice  of  tha 
Master's  hand-writing. 

(«)  See  13  Bait,  189.  Rtx  r.  Hare*  \})  Li  Blanc  J.  was  absent. 


James  Ramsay  Cuthbicrt  against  Vhilip  Raoul 
Lempbierk. 


The  testator^  JOHN  TEMPLE,  being  tenant  of  certain  copyhok! 

cojpyhold  pre-  premises  mDippenhallj  in  the  parish  ofCrondallj  in 

ii//,  under  four  the  county  of  Southampton,  holden  of  the  manor  and 

Sons  to  the  use  hundred  oiCrondallj  to  which  he  had  been  admitted  by 

Ufe^andof  wch  ^^^^  Several  admissions  to  the  use  of  himself  for  life,  and 

^"u^oSat.  ^^^'^^  person  as  he  should  limit  or  appoint,  and  in 

and  in  de(auh     de&ult  of  such  appointment,  to  the  use  of  the  said 

«f  appointmeot  .  . 

to  the  ttie  of      J.  Temple,  his  heirs  and  assigns  for  ever,  subject  to  a 

subject  to  oet»*    fine  of  25.  6d.  on  descent  and  alienation,  and  a  heriot 

and^tngwLd  on  death,  and  subject  to  the  payment  of  certain  custom- 

otherred**^  ary  quit  rents  to  the  dean  and  chapter  of  Winchester,  by 

^S^^^a7^  his  will,  dated  the  7th  oi  February  1742,  after  giving 

InM^andof  a      an  annuity  to  his  daus:hter  for  life,  and  charirinir  hia 
leasehold  estate  ^  ^  ®    ® 

held  under  two   whole  real  estate  with  the  payment  of  it,  devised  aa 

delated  his         foUows : .  ^'  I  will  and  devise  rry  whole  real  estate  in  lands 
'mboU  real  estate 

m  lands  M  Great  Britain  or  IrelancU  to  hit  wife  for  Jile,  and  after  her  death  to  be  divided  be- 
tween his  two  nephews  and  their  respective  istne ;  and  in  default  of  such  issue  to  be  divided 
between  the  childlttn  of  his  nieces,  Ace.;  and  by  oodidJ  recifihig  that  he  had  ordered  mil  Mb 
iState  in  Great  Britain  and  Ireland,  after  the  decease  of  his  nephews  withont  issue,  to  be 
divided,  &c  he  revoked  the  same,  and  before  that  division  devised  his  vfioU  real  tUaie  tp 
Bm  and  his  heirs  male,  dec  and  devised  kU  two  leafest  nuUb  the  ami  rents  rf  his  lands  m 
Crondall  and  in  Blansby  to  B,  after  hit  wUb's  decease :  Held  that  A  after  the  wife's  deatff. 
took  a  fee  in  the  copyhold  premiset* 


iM  THS  fim^ovmB  TxAB  ov  GEORGE  in.  159 

in  Gre^  Britain  or  Iidaad,  to  tbe  wde  use  of  my  wife^        i8f  4« 
during  her  natiiral  life,  and  after  her  death  I  order  it     n*""""* 
all  to  be  equally  divided  between  my  two  nephews         <v^**^ 
C  BenHnck  and  IL  Tempk^  and  settle  each  share  upon 
the  issue  male  of  their  respective  bodies,  and  in  case  of 
fiiilure  of  issue  male,  upon  the  issue  femak^  share  and 
share  alike;  but  with  this  proviso^  that  in  case  one  of 
them  die  without  issue,  I  ^ve  and  devise  my  other  ne^ 
phew's  share  to  the  survivor,  or  in  case  my  nephew 
B.  TempUf  or  any  of  his  issue  nude,  should  succeed  to' 
the  title  and  estate  of  my  brother  Polniepstofi,  I  irill  and 
devise  my  whole  real  estate  to  my  nephew  (X  Bentinckf 
and  if  neither  of  my  two  nephews  should  leave  issue 
male  or  female,  I  order  my  whole  real  estate  to  be 
equally  divided,  duire  and  diare  alike,  between  the  sur- 
viving younger  chfldrent  wither  male  or  female,  of  my 
four  nieces  (naming  them).    The  testator  by  his  will 
also  bequeathed  sevdnd  specific  and  pecuniary  legacies, 
tbe  latter  of  whidi  he  charged  upon  his  whole  real  estate. 
Afterwards,  by  a  codicil  of  the  6th  of  March  1745,  he 
dkvised  thus :  <<  Wher^  I  have  by  diis  my  will  ordered 
aU  tmf  esUOe  in  Great  Britain  and  Ireland,   after  the 
decease  of  my  nephews,  C.  Bentinck  and  R.  Tempk, 
without  issue  male  or  female^  to  be  equally  divided 
amongst  the  surviving  jrounger  children  of  my  fimr 
itieces,  I  think  fit  to  make  a  codicil  as  part  of  my  will, 
and  revoke  the  lattar  clause,  and  before  that  division  is 
to  be  made^  I  devise  hereby  my  wkok  real  ettaU  to  John 
Lord  Berkekj/  my  nephew  and  his  heirs  male^  and  in 
defiuilt  of  such  issue,  to  my  nephew  J.  Bjfron  and  his 
heirs  male,  and  in  de&ult  of  such  issue  to  R.  Byron 
and  his  hein  male^  and  in  defiiult  of  such  issue  to  thdur 
younger  brother  jByrai  and  his  heirs  male.    Idevisesy 
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1814.       tw^Jeau$fWMtkBq9iiir€mU^nigt0nAmQ[MdtSim 
'  Hai^dmre^  and  in  Bliosby  in  Yark|hif«^  to^Mn  Levd 

^i^^""^  Aribby,  after  11^  wile's  d€C6tfe»"  1^  taslator  dkd  ift 
^^'''''**<^'-  1752,  beiBg  then,  as  wdl  as  at  die  chte  of  his  witt  and 
codicil)  sciocd  of  ml  estates  iaJEngkmd  ajad^elandf  es* 
dusive  of  the  properly  in  GtoimU//  and  being  possesKd 
^a  leflashetd  estate  at  Blambjf,  held  at  the  date  of  his 
wffl  and  codicil  vader  two  oonconrent  leases  fivr  tfitm 
«f  yean,  one  detenliinable  ob  tbree  lives,  of  which  bis 
csm  was  one  I  abd  be  was  not  at  the  date  ctf*  his  will  and 
udicSf  ar  at  his  deatl^  seised  (NT  possessed  of  any  olber 
properQr  or  vents  at  CrondaU  besides  the  oo|^hold  ai 
4|iiestion.  Elixabeih  Temple  survived  the  testator*  and 
npcxi  his  death  entered  upon  and  was  possessed  of  the 
said  copyhold  till  her  death,  when  Lord  Berkeb^  iHba 
survived  her,  also  entered  upim  and  was  possessed  of 
the  said  cqpyhold  till  his  death,  which  haHKoed  m 
1793;  but  neither  K  Temple  nor  Lord  Berhdejf  wete 
ever  «dmitt»id  to  d&e  said  eopyhoid*  No  aumkid^ 
was  ever  mode  by  the  testator  to  the  4ises  df  his  wilt 
but  it  was  aduHtted  tfiat  the  testatof^s  power  of  i^ipQint- 
ment  onder  his  adioissieft  was  wdl  acecuted  by  his  ^ 
andcoditil. 

A  questk>n  was  directed  by  the  Gcnul  of  Ohanoery  Sar 
die  opinion  of  diis  Caurt,  whether  die  said  Jbbt  Lesd 
Berhky  took  any  and  what  estate  or  interest  in  die 
copyhold  premises  situate  at  Onmdail^  under  ^  bj 
vimfe  of  the  will  and  co^dl  of  ^f.  TemfHe. 

Home  for  the  pUintiff  cmteoded  that  Lovd  BerUhg 
took  an  absolute  interest  in  the  cqsyholds  at  ChmdbA^ 
under  the  devise  irf*  die&i  in  the  codicili  and  that  thqf 
did  not  pass  under  the  gemial  mm^  of  deidae  in  d^ 

.      wiU, 


LtMrKllAJk 
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wfll,  nor- under  the  general  words  of  revocation  and        i8i4, 
inbstitution  in  the  codicil.     And  this  he  deduced  from       ^— — 
the  apparent  intent  of  the  will  and  codicil,  under  which         agMut 
the  testator  could  not  be  supposed  by  the  words  *<  my 
whole  real  estate"  to  ineaQ  every  part  of  his  real  pro- 
perty, because  that  would  be  inconsistent  with  the 
tobsequent  devise  of  **  his  two  leases  with  the  quit 
rents  of  his  lands  in  CrondaU  and  EUtndy^*  making  the 
testator  first  give  the  wholes  and  afterwards  a  part  to  the 
same  person.     Unless,  therefore,  this  subsequent  devise 
was  to  be  rejected,  it  imported  that  the  testator  meant 
to  pass  some  interest  in  his  lands  at  CrondaU;  and  if  it 
wore  a  devise  of  any  interest,  it  was  a  devise  of  th« 
whole  interest  It  is  a  devise,  not  of  my  leasehold  land^ 
tfhich  might  be  said  to  be  descriptive  of  locality  only, 
but  of  <<  my  leases,"  which  imports  the  testator^s  in-- 
terest,  though  it  may  not  be  the  {»'oper  term  of  art  to  . 
express  that  interest ;  it  is  equivalent  to  a  devise  of 
<<  my  estate."    In  Day  v.  Tr^^{a)  the  testator  devised 
bia  freehold  houses,  not  having  any  fiieehold  but  only 
leasehold  houses ;  but  the  Court  held  (hat  the  houses 
.passed;   and  yet  the  term  freehold  was  as  little  a^qpU-  - 
cable  to  the  houses  in  that  case,  as  the  term  lease  to 
the  copyholds  in  this.    But  the  reason  of  that  decision 
is,  that  wherever  it  can  be  seen  that  the  interest  is  in« 
toided  to  be  conveyed,  it  sonifies  nothing  diat  the 
testator  has  not  used  technical  words  of  conveyance^ 
because  the  court  in  construing  wills  are  not  bound  by 
the  technical  sense  of  words,  but  give  effect  to  the  in- 
tention.   And  upon  a  like  reason  the  cases  of  Dot 


CASES 

1814. 

ARGUED  AKB  DETERMINED  — 


IN    TH» 


Court  of  KING'S   BENCH, 

in 

Michaelmas  Term, 

Id  the  Fifty-fifth  Year  of  the  Reign  ^f  Gj^obgs  III. 


Vaissieb  (gainst  Alderson.  'Jf*^? 

^  Mv.  7th. 

'  ABBOTT moveA  to  discharge  the  defendant  out  of  in  an  affidivft 

-^x  ,  J       ^  ^  ,        to  hold  to  bafU 

custody,  and  enter  a  common  appearance^  for  a  de-  if  the  deponent 
fi9Ct  in  the  affidavit  to  hold  to  bail,  the  defect  being  that  ^oM^he  dfy^l 
the  affidavit,  which  was  made  by  a  third  person,  only  ^Snt"*^  UiT  ' 
described  the  deponent  as  **  of  the  atyoi  London^  mer«  isfidcau 
chant."    And  he  contended  that  this  was  not  conform- 
able to  the  practice  or  to  the  rule  Mich.  i^Car.  2.  16639 
which  requires  <*  the  true  place  of  abode  of  every  person 
who  shall  make  affidavit  in  court  to  be  inserted  in  such 
affidavit."    And  the  use  of  inserting  the  place  of  abode 
will  be  done  away,  if  so  large  a  place  as  the  city  of  Zon- 
don  may  be  inserted,  instead  of  the  street  or  square^ 
which  is  usually  done.    And  though  perhaps  this  might 
YoL.m.  N  be 
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1814. 

Vaissiek 
Alsbisok, 


be  a  sufficient  addition  of  the  party  upon  an  indictment 
against  him,  yet  the  practice  has  made  a  greater  pre* 
dseness  necessary  in  an  affidavit  to  hold  to  bail. 

Lord  Ellemborough  C.  J.  having  referred  to  the 
statute  of  additions,  i  Hen.  5.  c.$.  which  r^uires  that 
in  original  writs,  of  actions  personal,  appeals,  and  indict- 
ments, additions  should  be  made  of  the  towns,  or  ham- 
lets, or  placey  and  counties,  in  which  the  defendants  fre 
or  were  conversant,  said  that  if  the  deponent  gave  him- 
self the  same  addition  as  would  be  good  in  an  indict- 
ment against  him  for  perjury,  he  saw  no  reason  why  it 
should  not  be  sufficient  in  this  case.  And  the  Court 
agreed  that  it  was  sufficient. 

Rule  refesed. 


Ato.8th. 

An  allegation 
that  an  action 


in  hit  majeity'f 
conrt  of  the 
Bench  at  West- 
minster, is  not 
iuttaincd  by 
proof  of  a  plo- 
riesbiUofJlfiri- 
iUsexi  for  by 
tDch,  allegation 
the  Common 
Bench  most  be 
Intended 


Impet  against  Taylor. 

A  SSUMPSIT  brought  upon  the  misapplication  of  a 
sum  of  money  received  by  the  defendant  fi^r  the 
purpose  of  discharging  the  debt  and  costs  in  an  actios 
depending  against  the  plaintiffi 

The  plaintiff  declares,  that  at  the  time  of  the  pro- 
mise^ &c.  a  certain  acticm  had  been  brought  and  was 
depending  in  his  majesty's  Court  of  the  Benck  ai  West' 
minstery  at  the  suit  of  iZ  &  &c.  Plea,  general  issue. 
At  the  trial  before  Lord  EUenbarough  C.  J.  at  the  Lonr 
don  sittings,  the  proof  in  si^port  of  the  above  aUega? 
tion  was  a  pluries  bill  of  Middlesex^  which  his  Lordshqo^ 
being  of  opinion  that  the  allegation  was  to  be  understood 
as  of  an  action  depending  in  the  Common  Pleas,  held 
iBSiifficient,  and  directed  a  ncmsuit. 

.12  Bkhardson 


Tatloi. 


m  TttB  Pmr-FirrH  Year  of  OEOROE  III. 

Rtciardson  now  moved  for  a  new  trial,  contending 
that  *<  his  majesty's  Court  of  the  Bench"  might  mean 
either  the  King's  Bench  or  Common  Bench ;  and  he 
said  that  by  this  designation  both  Courts  are  described  in 
several  statutes,  and  particularly  in  (he  stat  27  £liz* 
c.  8.  they  are  called  the  King's  Bench  and  the  Common 
Bench ;  and  the  stat.  3 1  EUz,  c.  1.  speaks  of  the  Chief 
Justices  of  either  Bench.  So  in  JScr  ▼•  Leonard  (a)  it 
was  held  that  Curia  de  Banco  nostro  signified  the  Kitig't 
Bench.  And  here^  if  the  allegation  was  ambiguous,  the 
defendant  ought  to  have  demurred.  ^ 

Lord  EiXENBOKOUOH  C.  J.  In  {he  case  in  S^wigef 
the  Court  considered  the  words  Curia  de  Banco  nostro 
as  q>oken  in  the  person  of  the  kin^  and  therdbre  equi« 
Talent  to  calling  it  the  King's  Bench,  as  if  the  king  had 
said  <<  our  Bench."  But  her^  supposing  the  words 
**  Court  of  the  Bench"  to  be  equivocal,  the  addition  of 
<'  at  Westmins^^  designates  by  its  Ideality  the  Court 
of  Common  Bench ;  the  Court  of  Kipg'p  Bench  would 
have  been  wheresoever,  &c. 

Per  Cwianh  Bnle  refused. 

{a)  I  Str.  304. 


Blake  and  Others,  Assignees  of  Stratfobd^  a  rmi». 
Bankrupt,  aga$nst  Nicholson. 

npROVER  for  certain  numbers  or  parts  of  a  printed,  a  printer  cm- 
work,  called  Dr.  Hawker^s  Commentary  on  the  ^JSn  nnm' " 
Bible,    rtea,  general  issue.     At  the  ti;ial  before  Lord  J^^i^lirf  *" 

'Tiomberi,  of  an 
entire  work,  hat  a  lien  opon  the  copies  not' d«ttT«re4  for  bit  general  balince  due  for 
printing  the  whole  of  thote  numbers. 

N  2  EOen^ 


Mica«LMK. 


i6tr  tASES  IN  MICHAELMAS  T^RM 

i8i4«  JSUenboraugh  C.J.  at  the  Middlesex  sittings  after  last 
"        t«rm  the  case  was  this;    the  defendant^  who  was  n 

4^aiaa  printer,  had  been  employed  by  Stratford^  before  his 
bankruptcy,  to  print  several  numbers,  not  all  consecu* 
tive  numbers,  of  the  said  work;  of  which  he  printed 
in  tiie  whole  8750  copies,  and  delivered  to  Strafford 
^987,  and  the  residue  remained  with  him  in  his  ware* 
bouse.  Siraifiird  supplied  the  paper  for  printing  the 
•fevendnudibers  fr6m  time  to  time  as  they  were  to  be 
printed;  and  a  separate  charge  was  made  by  the  defend-* 
ant  for  the  printing  of  each  number,  amounting  in  the 
whole  to  494/.  2«.,  of  which  Watford  had  at  diflferent 
times  paid  1 85/.  on  account  Afterwards  Stratford  be- 
coming bankrupt,  the  plaintiffi,  as  his  assignees,  applied 
to  the  defcodant  for  die  delivery  of  the  copies  remaining 
in  his  hands,  tendering  to  him  so  much  as  was  due  for 
the  printing  of  those  mpm^  in  proportion  to  his  charge 
for  the  whole.  The  defendant  refused  to  deliver  them, 
kisisting  that  he  had  a  lien  for  the  whole  balance.  His 
Lordship  upon  this  evidence  considered  the  work  as  ox^ 
tntirework,  and  directed  a  nonsuit.  ' 

.  Gvmof  moved  for  a  new  trial ;  and  contended  that  the 
^tAefendaat  had  a  rig^t  to  detain  only  for  the  price  of  print- 
ing the  particular  o^ies  remaining  in  his  hands,  and  not 
for  the  g«ieral  balance.  The  printing  was  done  sparsiq}, 
Qp<m  distinct,  and  some  of  them,  not  consecutive  num- 
bers, and  the  materials  were  supplied  at  several  timei 
and  in  distinct  parcels,  and  the  charges  were  made  se- 
parate and  distinct  upon  each  number;  the  lien  there- 
fere  ought  to  extend  no  farther.  General  liens  were 
not  &voured  in  ihe  law,  and  the  inconvenience  might  be 
freat,  if  th^  were  to  be  extended  throughout  a  whole 

work{  • 
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work,  however  TDltiminouiy  such  as  the  Encydoposdia        i8x4« 

for  iDstanoe^  which  mi^t  be  in  progress  for  more  than  ' 

ao-years»  agmaa 

HiosoLson. 

;  Lord  EiXEMBQRouoH  C  J.  I  think  the  defendant 
had  a  lien  for  the  whole  balance,  the  work  being  an 
entire  work  in  the  coarse  of  prosecution,  upon  the  same 
principle  that  a  tailor,  who  is  employed  to  make  a  soit 
of  clofOhs^  has  a  lien  for  the  whole  price  upon  any  part 
of  them*  It  would  be  inconvenient  if  he  waa  obliged  to 
make  stops  in  the  course  of  the  work;  the  nature  of^ 
the  work  affords  a  reason  for  his  general  lien*  > 

Le  Blanc  J.    Hie  supplying  the  paper  horn  tim# 
to  time  did  not  make  it  the  less  one  entire  work. 

Bayley  J.    He  does  a  certain  portion  of  one  endrt 
work. 

/V  Curiam^  Eule  refufed* 


Taylor  against  Brooke.  nrt^naitf^ 

Nov.  9tb. 

/~^ASE  against  the  sheriff  of  the  county  of  Chester  for  where  pUintlfF 
taking  insufficient  sureties  in  a  replevin  bond.    The  «  certain  i 


plaintiff  declares  that  whereas  in  a  certain  messuage  or  i^|4Museand 
dvoeUing  house  and  premises  situate  at  Stockport^  he  took  JJ^'^^JIISJ'j^or*'* 
and  distrained  certain  goods,  &£•,  as  a  distress  for  cer-  the  rent  of  th« 
tain  arrears  of  rent,  to  wit  for  the  sum  of  33/.  1 25.  then  with  the  ap* 

purl  ensn  oeff 

due  imd  owing  from  one  Gorton  to  him  for  the  rent  of  by  tirtue  of  t 
the  said  premises  mlh  the  appurtenances^  by  virtue  of  a  Jh«wf  j  p?<3r 

ofaleaieoftwa 
nesftaages,  re- 
serving ft  rent*  and  of  a  notice  of  diitreai  foi  the  reat  of  the  two  mennases  waA  beldiiot  to 
^  a  Tftiiance. 

N  3  certain 


Srooks. 
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1814.  certain  demise  thereof  xnade  to  the  said  OorUm,  render^ 
*-"'****  i^  rent  for  the  same ;  and  so  the  plaintiff  goes  on  to 
againsi  charge  the  replevying  of  the  said  goods,  and  the  pro- 
ceedings thereon,  and  that  the  defendant  did  not  take 
from  Gorton  and  two  responsible  sureties,  such  a  bond 
as  the  statute  requires,  but  wholly  neglected  so  to  do. 
Plea,  general  issue.  At  the  trial  at  the  last  Chester 
assizes  the  lease  was  produced,  which  appeared  to  be  a 
demise  of  two  messuages,  reserving  a  rent  for  the  same, 
and  the  notice  of  distress  pursuing  the  reservation  in  the 
lease  was  for  the  rent  of  the  tvx)  messuages.  It  was 
objected  that  here  was  a  variance,  the  declaration 
alleging  the  distress  to  have  been  taken  for  rent  due  in 
pespect  of  a  messuage  or  dwelling-house  and  premises, 
the  proof  shewing  it  to  have  been  for  rent  in  respect  of 
two  messuages ;  and  thereupon  a  verdict  was  found  for 
the  plainti£^  with  liberty  to  ihe  defendant  to  move  for  a 
nonsuit. 

Beryon  now  moved  accordingly,  renewing  his  ob- 
jection ;  and  he  contended  that  if  a  man  demise  his 
messuage  and  premises,  that  will  not  carry  anothjer 
messuage. 

But  Lord  Ellenborough  C.  J.  said  that  the  word 
premises  here  might  be  considered  as  a  word  of  cumu- 
lative description.  And  Bayley  J.  the  plaintiff  di»» 
trained  in  one  messuage  for  rent  due  upon  that  and 
another.  And  Dampier  J.  also  said  that  the  word  pre* 
mises  in  the  declaration  might  include  the  other  me»- 
suage. 

Per  Curiam^  Ride  refused. 
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Doe,  on  the  Demise  of  Browne,  against    ^^!^* 
Greening. 

JTJECTMENT.    At  the  trial  before  JDdZflT^  J.  at  the  i>etbeof«aU 
last  assizes  for  the  county  of  Ohueester  the  case  was  iaterett  whic- 
this :  y^'"'"''  "^^^"^ ' 

hsTe  or  can 

Tiomas  WyUe  beimr  seised  in  fee  of  the  remainder.  ^^''">  !^^^  *" 

•^  "^  pofftfsion  or 

expectant  upon  the  several  deaths  of  three  persons,  of  rcvcuion^of  or 

in  any  lands, 

one  undivided  moiety  of  a  mansion-house,  fiurm,  and  ttncmenu,  and 

lands  with  the  appurtenants,  situate  at  Coscomb^  and  ^xColemhr* 

also  of  one  undivided  moiety  of  the  manor  of  FarmcoU^  dln«  wit  n"^ 

and  of  the  messuagesi  &nns,  and  lands  with  the  ap-  *<imWWethat 

purtenants  situate  within  the  said  manor  in  the  parish  not  at  GmnNft, 
,  ,  -,--■  !«•     ''^*  formerly 

of  Gaittng  Pawery  m  the  county  of  Gloucester,  by  his  united  and  bad 

will  dated  the  24th  of  January  1789,  devised  to  his  son  enjoyed^with^ 

B.  B.m^de  Browne  «  all  the  estate  and  mterest  what^  lt*cS!^.  in 

soever  which  I  have  or  can  claim  either  in  possession  order  to  ihcw 

^  that  It  paased 

or  reversion,  of  or  in  any  lands,  tenements  and  here»  nnder  tlie  de- 

rile. 
ditaments  at  Coseomb  in  the  county  of  Glaucesterj  to 

hM  to  my  son  his  heirs  and  ass^;ns  fiir  ever.**  The 
testator  died,  and  after  his  death,  and  the  death  of  the 
last  of  the  three  lives,  B.  B  W.  Bratane  entered  into 
possession  of  a  moiety,  of  the  mansion-house  and  lands 
at  Coscottiby  and  of  the  manor  of  Farmcott,  and  the  farm» 
and  lands  within  that  manor,  and  afterwards  died  intes- 
tate leaving  a  son  the  lessor  of  the  plaintiff  who  brought 
this  gectment  for  the  moiety  of  the  manor  of  Farmcatt, 
&€•  And  in  order  to  shew  that  the  said  moie^,  &c» 
passed  under  the  said  devise,  the  plaintiff  ofiered  to  give 
in  evidence,  that  the  estate  at  Coseomb  formerly  belonged 
to  one  Traofy  who  devised  it  to  his  grandson  in  tail, 
N  4  with 
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1814.  plaihtiS^  and  the  gross  amount  of  wliich  taken  aiid 
added  together  was  the  said  sum  of  21L  6s^  for  the 
apace  of  14  days,  &c.  they  jointly  promised  to  pay  him 
Ae  said  sum  of  21L  6s.  in  14  days,  &c.  And  the 
phiintiff  avers  that  he  did  forbear  and  give  time  of  pay- 
ment, 8tc  of  the  monies,  &c.  the  total  amount  of  which» 
taken  and  added  together,  was  the  said  sum  of  2i/.  6s. 
for  the  space  of  14  days,  &c  and  long  after,  whereof 
the  defendants  had  notice,  but  that  they,  not  regarding 
their  promise,  have  not  nor  has  either  of  them,  although 
afterwards,  and  after  the  expiration  of  the  14  days,  &c. 
imd  often  since  duly  requested,  yet  paid  to  him  the  sum 
of  2i/.  65.,  or  any  part  thereof,  Sec  Money  counts. 
Plea,  general  issue. 

At  the  trial  before  Chambre  J.  at  the  last  Derfysbire 
assizes  the  plaintiff  proved  the  emn  due  to  him  to  be 
only  20/.  185.;  upon  which  the  learned  Judge  directed 
a  nonsuit,  being  of  opinion,  that  as  the  sum  laid  in 
the  declaration  was  not  under  a  videlicet,  the  plaintiff 
was  bound  to  prove  that  precise  sum,  and  therefore 
this  variance  was  fiital ;  but  he  reserved  liberty  to  the 
plaintiff  to  move  to  enter  the  verdict  for  the  sum 
proved. 

Clarke  moved  accordingly;  and  he  suggested  that 
the  plaintiff  ought  to  have  recovered  on  the  count  upon 
an  account  stated. 

But  Dampier  J.  observed  that  as  the  plaintiff's  account 
with  the  defendants  was  not  a  joint  account,  he  could 
not  avail  himself  of  the  general  count  And  upon  the 
other  point, 

Lord 


Bate. 
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Lord  Ellenborough  C.J.  said  that  here  the  con-  1814. 
dderation  was  expressly  stated,  to  be  the  plaintilF's  for*  — 
bearing  payment  of  21/.  6s.,  so  that  the  forbearance  of  afoiasi 
a  precise  sum  was  the  substance  of  it,  and  the  promise 
ihust  be  taken  to  have  been  made  with  reference  to  that 
sum.  And  though  the  two  sums  came  very  near  to 
each  other,  yet  that  would  not  help  the  plaintifi^  but  he 
ought  to  have  laid  the  sum  under  a  videlicet,  and  then 
he  would  not  have  been  bound  by  any  particular  sum. 

Le  Blanc  J.  The  consideration  of  the  defendants' 
promise  is  the  forbearance  and  giving  time  of  payment, 
of  the  several  sums  due  which  are  stated  to  amount  to 
2i/.  6s. 

Dampier  J.  In  the  case  of  Durstan  v.  Tuthan  (a), 
where  the  declaration  stated  the  consideration  to  be 
the  purchase  of  sheep  for  54/.  1 15.  6^.,  and  the  price 
proved  was  54/.  \2s.  6d,  BuUer  J.  held  the  variance 
fatal,  because  the  sum  was  not  laid  under  a  videlicet ; 
which  is  decisive  of  the  present. 

Per  Curiam,  Rule  refused* 

(a)  Cited  in  3  r.*.  67. 


Glossop  against  Pole.  TTmrtSij, 

Nov.  xoth. 

r^ASE  against  the  sheriff  o(  Gloucestershire  for  a  fidse   in  case  afratnit 


thesherilTfora 


return  of  nuUa  bona  to  a  writ  of  fi.  fe.  against  the  J,K„rn  of 
goods  of  one  Prestage.     The  qu^tion  made  at  the  trial   ?*>*^  ^"■»  ■■ 

taken  by  him 
to  aioertain  the  property  of  the  goods  taken  under  the  H  fa.  finding  them  to  be  the  pro« 
perty  of  a  third  person,  not  tbc.dtfOidaiit  in  the  esccuiion,  is  not  admissibk  evidenoa 
far  the  shcriC 

before 
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1814.  before  Dallas  J.  at  the  last  assizes  at  Gloucester^  was  wlie« 
ther  the  property  in  the  goods  was  in  Preskage^  or  had: 

t^tmt  been  before  the  execution,  transferred  by  bill  of  sale  to 
one  Tyers  a  creditor  oiPreUage^  orwhether  such  tranffer. 
was  fraudulent.  The  defendant  offered  evidence  of  aa 
.  inquisition  taken  by  him,  to  ascertain  in  whom  the  pro* 
perty  of  the  goods  was,  and  of  the  finding  of  the  jury 
under  that  inquisition  that  th^  were  the  property  of 
Tyen.  The  learned  Judge  thought  the  evidence  inad«< 
missible^  and  the  jury  found  for  the  plainti£ 

^  Wl^  Tauntm  moved  for  a  new  trial,  on  the  ground 
that  the  evidence  ought  to  have  been  received ;  fiir  he 
said  that  it  did  not  appear  at  the  trial  that  the  sheriff 
-was  indemnified  by  Tyers^  so  as  to  make  Tyers^  and  not 
the  sberifl^  the  real  defendant^  and  thi^  evidence  was 
offered,  not  as  conclusive  against  the  action,  but  in  mu 
tlgationof  dfun^ges,  to  shew  that  the  sheriff  had  acted 
bona  fide^  and  jused  the  best  means  to  ascertain  the 
property.  And  in  JRirrv.  Nemum{a\  Grose  J.  dtes 
DaUon  146,  that  where  there  is  a  doubt  respecting  the 
property  ^the  good%  *'  the  safest  course  for  the  sheriff 
is  to  enquire  by  a  jury  in  whom  the  property  is;  for 
being  found  by  the  jury  that  excuseth  the  sheriff** 
And  he  also  dtes  GUb.  Execution^  2f.,  <<  If  the  sheriff 
doubt  whether  the  goods  be  the  defendant's,  he  may 
summon  a  jury  de  bene  esse  to  satisfy  himself  whether 
they  bdong  to  the  defendant  or  not  This  will  justify 
him  in  returning  that  the  defendant  has  no  goods  with- 
in his  bailiwick,  and  mitigate  damages  in  an  action  of 
treqiass,  if  the  goods  seized  should  happen  not  to  be 

S  the 
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die  defendant's."    And  Lord  Kenyon  leems  to  have  ap-         1 8 1 4. 

proved  of  the  authority  of  Dalian  («)•     It  is  true^  in-  — 
deed,  that  in  Latkaw  v.  Earner  {b)^  the  sheriff's  mqaisi«        mitut 


tion  was  holden  not  to  be  eondusive  evidence  for  the 
plaintiff,  because^  being  a  mere  inquest  of  office,  it  wastra- 
veraable.  And  though  Eyre  C  J.  and  BuUer  J.  seemed 
to  doubt  whether  it  was  admissible  at  all  as  evidence  of 
property  in  a  third  person,  yet  the  former  expressly 
stated  that  in  trespass  where  the  sheriff  was  the  real  de- 
fendant, and  not  the  nominal  one^  such  an  inquisition 
would  be  evidence  to  lessen  the  damage^.  Now  that  b 
like  the  present  case^  and  with  that  object  alone  was  die 
evidfsiqe  tendered. 

Lord  EUenborough  C.J.  said  that  he  shookl  think  it 
might  perhaps  be  evidence^  if  the  question  were  whe- 
ther the  sheriff  had  acted  maliciously,  but  beyond  that 
he  could  not  see  how  it  could  be  evidence. 

And  TaunUin  agreed  that  it  seemed  to  be  considered 
in  the  same  light  by  C.  B.  Gilbert j  for  he^  as  well  as 
E^e  C  J.  put  the  case  of  trespass  against  the  dieriff; 
apd  he  added,  that  in  the  original  edition  of  Dabon 
1623,  he  did  not  find  the  passi^  above  cited  by  Gro«c  J. 
in  Farr  v.  Newman. 

Lord  EixENBOROUGH  C.  J.  I  believe  it  has  beeo 
conadered  since  that  time  that  the  evidence  is  not'  ad* 
missible  in  a  case  like  the  present  I  remember  con^ 
versing  with  Lord  T^-law  upon  the  subject,  who  ridi- 
culed die  idea  of  its  being  considered  as  admissible. 

Per  Curiam^  Rule  refused 


t 
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^Jr^iTth.  Hughes  against  Sutton. 

Affidavit  to       nnHE  affidavit  to  hold  to  bail  deposed  that  <<  Bandle 

hold  to  bail  1  ,       ,   n      1  r         ^  ,         1   •     .^ 

«•  that  je.  Sutton  SuUon  (the  defendant)  was  indebted  to  the  plaintiff 
pUintifTfor  for  money  paid  and  laid  out  to  the  use  of  the  said 
^JJJiJ^lft  ,Randle  Jackson:'  And  for  this  defect  Pollock  moved 
2  ^^^-Tn  2f  *    to  set  aside  the  bail  bond. 

the  sailL  Jack- 
vmr  held  well 
tnough. 

But  Lord  Ellekbobough  C.  J.  said  that  as  the  name 

Bandle  Jackson  had  not  before  been  mentioned,  there 

was  nothing  to  satisfy  the  word  said  unless  Jackson  were 

rejected ;  and  therefiare  he  thought  that  might  be  done. 

Per  Curiam^  Rule  refused. 


^Wi9,  Groves  against  Buck. 

N&v,  nth.  *^ 

Aoontraafor     r^ASE  for  not  accepting  a  quantity  of  oak  pins. 

I^ua^Si"^  ^'  Plea,  general  issue. 

Jhepric^ofV       ^*  *®  ^•^  ^^^^  ^**^  ^'  ^'  **  *®  "^^  Dorset" 
wardfofxe^,     sAiVe    assizes,    it    appeared  that    in  April  1813  the 

which  were  not  *^^  . 

then  made,  but  defendant  agreed  by  parol  to  purchase  of  the  plain- 
out  of  aabs  and  tiff,  for  a  sum  exceeding  10/.  a  quantity  of  oak  pins, 
boyer,  was  held  which  were  not  then  made,  but  were  to  be  cut  out  of 
to  i.^'^^rthc'  slabs,   and  delivered  to  the  defendant  at  Weymouth. 
su|.olfraodfc     And  the  question  made  at  the  trial  was,  whether  this 
contract  was  void  by  stat.  29  Car.  2.  c,  3.  5«  17.  which 
enacts  that  ^  no  contract  for  the  sale  of  any'  goods, 
&c.  for  the  price  of  io2i  or  upwards,  shall  be  good, 
except  the  buyer  shall  accept   part   of   the   goods, 
or  give  something  in  earnest   to  bind  the  bargain 

or 
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or  in  part  pajrment,  or  that  some  note  or  memorandum  1814* 
in  writing  of  the  bargain  be  made  and  signed  by  the  o][^^ 
parties  to  be  charged.''  It  was  urged  for  the  plaindfl^  ^ 
that  inasmuch  as  the  good$  were  not  capable  of  being 
delivered  at  the  time  of  the  contract,  not  being  then  io 
existence,  the  contract  was  not  within  this  clause  of  the 
statute.  And  of  that  opinion  was  the  Chief  Justice 
and  ruled  accordingly,  comparing  it  to  the  case  of 
Tamers  v.  Osbom{a);  and  a  verdict  was  found  for  the 
plaintiff 

Gaselee  now  moved  to  enter  a  nonsuit,  and  he  said 
that  if  it  were  res  nova,  the  true  reading  of  thb  clause  of 
the  statute  should  be  divisim,  reddendo  singula  singulis; 
diat  is,  that  the  buyer  shall  accept  part  of  the  goods,  if 
the  contract  be  for  the  sale  of  goods  capable  of  deli- 
very; but  if  not,  then  there  shall  be  earnest,  or  a  memo- 
randum in  writing.  And  this  construction  will  include  - 
every  contract  for  the.  sale  of  goods,  as  well  of  goods 
tp  be  made^  as  of  gpbds  made,  which  are  certainly  within 
the  same  mischief.  And  though  Towers  v.  Osbom  was 
recognized  in  Clayton  v.  Andrews  (6),  it  may  be  said  of 
the  latter  case,  that  it  went  upon  a  very  refined  distino- 
don,  such  as  would  leave  scarcely  any  case  of  future 
delivery  within  this  clause  of  the  statute.  But  the  aa* 
thority  of  both  those  cases  seems  to  be  narrowed  by  the 
subsequent  case  of  Rondeau  v.  Wyait*  (c) 

Lord  Ellenborough  C.  J.  The  subject  natter  of 
this  contract  did  not  exist  in  rerum  naturfi ;  it  was  in- 
capable of  delivery  and  of  part  acceptance,  and  where 

(«)  I  Str.  506.  {h)  4  -ffvrr.  %iou  (()  %  B,  SL  6> 

that 
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that  is  the  case,  the  contract  has  been  considered  ak  nbt 
within  the  statute  of  frauds.  In  Rand^du  x.  fVyeUt  the 
thing  contracted  for  existed  in  the  very  shape  and  sub* 
stance  in  which  it  was  to  be  delivered ;  and  it  was  held 
that  the  circumstance  of  its  being  to  be  shipped  on  board 
vessels,  to  be  provided  by  the  buyer  for  exportation^ 
did  not  take  the  case  out  of  the  statute.  And  that  it 
very  good  sense,  for  if  the  thing  be  capable  of  delivery  at 
the  time,  why  is  it  not  done;  but  the  same  reason  docs 
not  apply,  where  the  goods  are  not  deliverable. 


Dampier  J.  The  Court  in  Rondeau  v.  JVyati  di»- 
tinguished  it  from  the  two  former  cases,  by  saying  that 
in  those  cases  some  work  was  to  be  performe^l. 

Per  Curiam^  Rule  refused. 


Frid^,  Phillips  and  Another  against  Paics. 

Adeclmttoo     "QEBT  by  PkiUips  and  CMerellj  as  assignees  of  the 
ass^ces  of  1  sheriff  of  GioucesUrskire^  against  Price^  upon  a 

luting'thAt'  '  replevin-bond.  The  plaintifis  declare  that  they  di»- 
thTde^^ani^s  drained  certain  eattle,  goods,  and  chattels  of  the  defend- 
ant, for  a  certain  sum  of  money  then  due  to  PMBipf  for 
rent,  and  the  defendant  made  his  plaint  to  the'sherifl^ 
who  thereupon  took  the  bond  from  the  defendant,  and 
three  sureties,  in  double  the  value,  conditioned  for  his 
appearing  and  prosecuting  his  action  with  effect  against 


pxxls  for  rent 
doe  to  P.»  ii 
{ood  withoat 
naming  C  bii- 
liir.  Both 
avowant  and 
penon  makiof 
cognbanoe 
nay  take  an 
auignment  of 
the  replevin- 
bond,  and  me  jointly  upon  It.  The  dedaratlon  need  not  let  out  the  fpodB  diitrained  e 
and  if  it  state  that  the  iheriiT  took  the  bond  in  double  the  value,  conditiofied  for  pro- 
•acsting.  Sec,  and  for  making  return  of  the  go9Jf  in  the  emtdhiw  mewthned^  and  Aerenpwjht 
sher^refUvitd  the  same,  that  thevtthat  the  liond  was  conditioned  for  a  return  oi  toe  goods 
diUrahoA,  And  the  declaration  is  not  doohle,  because  it  alleges  that  the  defendant  did 
B«t  proitcatc  his  tail  wilb  tff|M|  and  bath  not  made  a  fcturn, 

tbe 
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the  plaintifiB,  for  taking  and  unjustly  detaining  his  cattle^        1 8 1 4. 

good%  and  chattels,  in  the  condition  mentioned,  and  fi>r  •— *^ 
making  xetum  thereoi^  if  return  theredf  should  be  ad-        „gina 


judged  by  law,  and  thereupon  the  sheriff  replevied  the 
aamc^  And  afterwards,  at  the  next  county  court,  &c 
the  defendant  appeared  and  levied  his  plaint,  but  did 
not  prosecute  his  action  with  effect,  and  it  was  adjudged 
that  the  plaintiff  should  have  a  return  of  the  said  cattl^ 
goods,  and  chattds,  yet  the  defendant  hath  not  yet 
made  a  return*  Whereby  the  said  bond  became  for«» 
fieited  to.  the  sherifi^  and  thereupon  afterwards  the 
■heri£^  at  the  request  of  the  plaintiffi^  the  averrants  in 
the  said  causey  by  indorsement  on  the  said  bond  assigned 
it  to  the  plaintiffs  according  to  the  form  of  the  statute. 
By  means  whereof  an  action  hath  accrued  to  the  plain* 
tifiB,&c. 

And  upon  demurrer,  E.  Lowes  insisted  on  the  follow- 
ing causes  assigned;  ist,  that  it  does  not  appear  by  the 
declaration  that  Cotterell  made  the  distress  91  bailiff  pf 
PhiUipSy  or  by  what  authority  he  made  it;  and  the  de* 
daration  ought  to  shew  by  what  authority,  as  in  Dias 
V.  Freeman  (a),  the  declaration  stated  that  the  plaintiff 
distrained  as  bailiff.  And  this  being  upon  special  d»* 
murrer,  no  inference  can  be  allowed  to  suppfy  the 
omission.  2diy,  It  does  not  appear  that  the  plaintiflb 
were  the  avowants  in  the  replevin  suit,  or  that  they  wer« 
oompetait  to  take  an  assignment,  or-  to  sue  as  assignees* 
Tlie  Stat.  II  6.2.  c.  19.  i.  23.  only  authorizes  tin 
sheriff  to  assign  the  bond  to  the  ai^owant^  or  penon 
auddng  cognizance^  in  the  di^unctive;   therefore  tfaa 

(•)ir.Ai95. 

Toi^IIL  O  dQclara- 


Pi 
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i8i4.  dedlatatiDii  ought  to  shew  in  whidi  of  tUoie  chanctefii 

.  th4y  vHe;   for  both  eannot  sue,  the  interest  of  the  one 

gmmi  bdBg  very  differoit  fibnt  thdt  of  the  either,  the  avow* 


IC 


ict» 


tad  beiiig  entitled  td  Ae  value  of  tb^  di«tresi  taken^ 
or  to  a  return  of  the  goods,  but  the  other  <Hily-to  costsi 
3d]y,  It  does  not  appear  by  the  decfatfation,  what  cattk^ 
goods  and  chftttetswere  distrained;  whereas  the  com- 
mon practice  is  to  declare  that  the  {^ntiff  distrained 
the  goods  aftermentioncdy.and  then  in  setting  forth 
the  conditioii  of  the  replevin  bond  the  goods  ap* 
peAr.  4thiy,  It  does  not  appear  that  the  bond  was 
conditioned  for  retiiming  the  eattle^  goods,  and  chat« 
iels  distrained,  but  only  for  returning  the  ottk^ 
go6ds^  and  chattels  in  the  condition  mentioned ;  whidi 
though  a  technical  objection  is  good  on  special  de- 
murrer. Lastly,  the  declaration  is  ill  for  duplici^  isk 
stating  that  the  defendant  did  not  prosecute  his  suit 
%ridi  eSectf  shd  also  that  he  did  not  make  a  itetura;  fer 
eidier  of  those  breaches  would  have  been  sufficient ;  if 
he  did  not  prosecute^  thbt  would  have  been  a  breach^ 
ftttd  vice  versa. 

The  Cokrt  oterruled  all  thes6  objections  singulatim. 
To  the  1st,  TuMAEUenborough  C.  J^  said  that  the  deck- 
raticm  shewed  that  CoitereU  made  the  distress  jointly 
With  PkUUpsj  for  rent  due  to  Phillips^  the  person  in- 
titled  to  it;  and  what  could  that  mean  but  that  they 
distrained  in  the  respective  characters  of  master  and 
man?  And  Dumpier  J.  referred  to  Dias  Y.Frtemtnu 
To  the  2d  objection,  Baj/lay  J.  observed  that  where  the 
avowant  and  person  making  cognizance  join,  the  judg* 
ment  is  that  both  shall  have  a  return  of  the  goods ;  and 
if  both  sh^U  have  a  return  and  their  costs,  both  are  in- 
terested 
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terested  in  an  action  upon  the  replevin  bond.    And        i8r4« 

Dampier  J.   said  that  Bias  v.  Freeman  was  deciaive 

against  the  objection,  for  it  shewed  that  a  perscm  might  ^abui 
take  an  assignment  of  the  replevin  bond  and  sue  upon 
ily  who  was  neither  avowant  n<)r  person  making  cogol" 
2ance.  And  in  Archir  v.  Diuiky{b)  it  was  taken  for 
granted  that  the  avowant  and  party  making  cognizance 
might  join.  To  the  3d  objection,  the  court  answered 
that  it  was  not  usual  to  set  fortb  an  inventory  of  the 
goods  in  the  declaration.  To  the  4th,  Danger  J.  said 
the  goods  mentioned  in  the  condition,  must  be  the 
goods  replevied)  and  thode  were  the  goods  distrained. 
To  the  last.  Barley  J.  said  that  here  the  defendant  in* 
stituted  his  suit,  but  did  not  prosecute  with  effect,  and 
a  return  was  awarded,  and  he  has  refused  to  make  a 
return.  And  Dampier  J.  added  that  you  must  negative 
both  parts  of  the  condition;  if  the  party  make  areturoy 
he  need  not  prosecute  bis  suit  with  effect;  if  he  pro>» 
secute  his  suit  with  effect,  be  need  not  make  a  return.  . 
Per  Curiam^  Judgment  for  the  plamtffi. 

PdUock  was  to  have  argued  on  the  other  side. 
(«)  iB.&F.  381. ». 
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^^^^  ^  The  King  against  Leyland. 

Nw  14th.  ^^ 

^y*^*'*"  "RY  charter  2  Car.  1.  it  was  granted  that  the  mayor, 
mayof  ofXfVtfT-  bailiffsy  and  burgesses  of  the  town  of  Uverpoolf 

«d  to  be  elected  fehould  have  poweT  yearly,  on  the  feast  of  St  Lukej  to 

commoo  ooan-  choose,  and  name^  one  of  themselves,  to  be  mayor  for 

cT^  m^oris  *®  y®*^  ensuing.    By  another  charter,  7  W.  3.  it  was 

*f<rm!S?  and  *W^*®^  ^*'  ^'^^  should  be  41  of  the  burgesses,  to  ba 

It  ii  granted  called  the  Common  council,  of  which  one  should  be 

*'  quod  Quan* 

docnnque  acd-  mayor,  and  that  eveiy  person  who  should  be  mayor, 
majorem,  &&  should  from  the  taking  up  of  the  said  office,  be  called 
▼el  atlquoTde  alderman  during  his  natural  life^  and  that  the  mayor 
•oromMrcon^  during  his  continuance  in  office,  and  for  one  year  after 
•ilio  tUL  pracd.  'Yj^  ffoiniT  out  of  office^  and  the  senior  alderman,  and 

pro  tempore  o      "O 

azi&tent.  obire,  recorder,  for  the  time  being,  should  be  justices  of  the 

«io,  vel  ab  offi-  peace  within  the  tovm;  and  the  charter  contained  this 

▼erir«ddKn  clause,  <<Etulteriusvolumus,&c  quod  qnandocunque 

recusan^^'  acdderit  aliqucm  majorem,  recordatorem,  communem 

tunc,  &  in  quo-  clcricum,  aut  aliquem  vel  aliquos  de  ballivis,  vel  de 

li bet  tail  cam,  ... 

al*  idonea  per-    communi  concilio  vill.  praed.  pro  tempore  eaustent^ 

sona,  velal*  ii»»-  i«m»**.  •« 

idonexpcnonar,  obire,  seu  ab  offiao  stto^  vel  ab  officus  suis^  amoven,  vd 

tempus^d  ft  decedere^  sive  sktre  recusare^  quod  tunc  &  in  quolibet 

;yf/ft  !!,"••  taU  casu,  al'  idonea  persona,  vd  al*  idoneie  penonie^  de 

offic'iUonim  tempore  in  tempus,  ad  &  in  offic^  illiosy  vd  ad  &  inofficT 

obeunt*.  tife 
sure  rrciiunt'i 

•iigetnr,"  Ac;  and  by  subMqueiit  ehirtcn  ererf  aidennan  is  tppdnted  a  Joftice  for  tlw 
towD :  Held  that  the  defendant,  who  was  a  oonmon  eonncilnaoy  and  had  ooce  lerted 
the  office  of  mayor,  and  acted  as  Justice  ft>r  the  town,  bat  had  since  quitted  the  towo,  and 
resided  four  miles  disunt,  having  only  a  bank  there,  and  was  an  aeting  magiitrate  for  tlie 
connty,  was  not  entitled  to  refuse  to  sund  at  a  subsequent  election  of  mayor,  thoogh 
the  serving  that  office  would  compel  him  to  remoTa  his  residence  to  the  town,  and  pre- 
vent kis  acUng  as  magistrate  for  the  county;  and  therefore  the  Cooit  granted  a  man- 
damus to  take  upoo  hiaiclf  Um  piiicii  Iw  having  been  elected  at  mch  subseqnenl 
meeting. 

JUoc* 
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illor'  sic  amot^y  yel  obeunf,  tire  $kare  recmanff  elige*        1814. 
tur/'  &&,  in  such  inaxiner>  time,  and  fenn  as  in  that       — — 
particular  had  been  used  before  the  making  of  the  char*       axMnst 
ter  granted  to  the  corporatioii  29  Car.  2.    By  charter 
25  Geo.  2.  reciting  the  appointment  of  justices  of  the 
peace  by  the  former  charter  for  the  said  town,  and  that 
by  reason  of  its  increase  the  number  of  juMices  was  not 
found  to  be  sufficient,  it  was  ordained  that  the  mayor 
should  continue  to  be  one  of  the  justices  for  the  said 
town,  for  four  years  after  the  expiration  of  his  mayoralQr, 
and  that  the  four  aldermen  next  to  the  senior  aldennaUf 
while  they  remained  common  council  men,  should  bt 
additional  justices.    And  by  another  charter,  48  0. 3* 
reciting  also  the  further  increase  of  the  town,  &c  it  was 
ordained  that  in  addition  to  the  mayor  and  recorder, 
every  person,  who  should  be  an  alderman,  should,  while 
he  remained  a  common  council  man,  be  a  justice  within 
the  town.    The  defendant  was  admitted  in  1 796  one  of 
the  common  council,  and  in  1798  was  elected  mayor, 
and  serred,  and  the  following  year  served  the  office  of 
coroner  of  the  town,  and  acted  as  a  justice  within  the 
town  for  four  years  next  after  his  mayoral^;  soon  after 
which,  he  quitted  his  residence  in  the  town  for  one  about 
four  miles  distant,  where  he  continued  to  reside  ever 
since,  having  only  a  bank  in  the  town,  and  was  an  acting 
justice  of  the  peace  for  the  county.    On  the  i8th  of 
October  last  (the  charter  day)  the  defendant,  and  another 
of  the  common  council,  were  nominated  for  mayor;  and 
after  a  poll  the  defendant  was  declared  duly  elected, 
having  on  the  preceding  day  given  notice  to  the  town, 
derky  requesting  him  to  make  it  known  tq  the  return- 
ing officers,  and  burgesses,  that  if  he  should  be  elected 
mayor,  he  would  not  serve,  unless  ocmipeUed  by  law; 

O  3  which 
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1814.  yfMA  notioe  the  town  clerk  eonnnimicaftecl,  before  the 
*"""*  electioD,  to  the  reloriuiiir  offloers,  and  sewpal  of  the 
i^tiiiui  dectors*  Under  these  arcamstanoee,  m  order  to  try  the 
question  whether 'upon  the  constni^on  of.  the  charter 
7  W.  3*  the  defendant  had  a  right  to  ffve  and-abide  by 
his  notice,  a  rule  nisi  for  a  mandamus  to.  him  to  take 
upon  himself  the  o£Bce  of  mayor  was  obtained  on  a 
former  day;  and  the  case  o{  Rex  r.  Broom  was  men- 
tioned, in  which  it  was  said  this  charter  had  feimerly 
come  under  the  consideration  of  the  Court. 

'  Scarlett  and  Richardson  now  shewed  cause,  and  in 
addition  to  the  above  focts,  stated  from  the  defendant's 
affidavit,  that  the  duties  of  the  mayoralty  were  such  as 
to  require  the  constant  attendance  of  the  mayor  upon 
the  spot,  and  that  if  the  defendant  was  compelled  to 
serve,  he  would  be  obliged  to  reside  in  the  town,  to  the 
great  inconvenience  of  himself  and  family,  and  would 
also  be  prevented  from  acting  as  a  justice  for  the  county. 
And  they  stated  the  proceedings  in  Rex  v.  Brcnen  from 
a  MS.  note  to  this  effect :  <*  Bratsm  was  a  resident  in 
the  town,  and  a  widower  with  children.     On  the  24th 
iX  January  1 783  a  rule  nisi  was  obtained  for  a  manda- 
mus to  him  to  take  upon  himself  the  office  of  mayoiv 
.  Brawn  had  some  days  before  resigned  his  office  of  com- 
mon council  man,  which  resignation  the  corporation  had 
refosed  to  accept.     On  shewing  cause,  before  the  Court 
determined  the  question,  the  counsel  for  the  corporation 
agreed  to  a  compromise  by  accepting  his  resignation  of 
the  office  ofmayor,  and  to  discharge  the  rule,  taking  a 
peremptory  mandamus  for  a  new  election. .   Afterwards 
the  corporation  re-elected  hini ;  and  a  criminal  inform- 
atbn  was  filed  agmnst  him  for  refusing  to  accept  the 
6  oicei 
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office;  ifhicli  vi|8  tri^  at  Latka^ittr^  and'  he  wbs  fimnd  i8i4« 
guilty,  and  f^ierwai^  brpiK^t  up  for  j^d^rq^  ^  J!"T" 
fined  6s^  ^d.  I^rd  i/fcmsfidd  upon  (hat  occasion  wOf  i^diiu/ 
that  refimtig  tosfand  did  not  meaQ  an  arbitrary  refiuals 
but  the  party  must  have  a|  reasonable  and  just  causa 
M^  both  WUles  J.  and  BnUer  J,  agreed  tl)at  he  must 
l)ave  a  legal  cause  for  refusing."  |(  app^urs  t)iere$)i^ 
that  the  import  of  the- words  <<  stare  recusare'-  in  the 
charter  cfW.^.  was  understood  to  mean  upon  a  reason* 
able  and  legal  cause.  The  charter  certainly  could  .not 
mean  by  tho9e  wQrd3»  a  refusal  only  upon  such  grounds 
as  would  be  strictly  a  )egal  cause  of  exemption,  for  that 
would  be  making  the  wofcjs  of  none  effect,  inasmuch  as 
without  those  words  every  mi^n,  who  bad  a  legal  cause  in 
the  strict  sense,  would  be  exempted  IJnless  therefor^ 
they  mean  upon  re|»onable  cause,  that  Is,  not  capricious 
but  reasonable  in  law,  they  mean  nothing.  I{ow  here 
the  cause  of  the  defendant's  refusal  is  twofold ;  i^st,  as  it 
a£&cts  him  individually ;  2dly,  as  it  affects  the  corpon^ 
tion  and  the  community.  Individually,  he  has  already 
served  the  oflSce,  and  there  are  others  who  have  not  yet 
served;  and  the  acceptance  of  it  now  would  require  a. 
change  of  rcsideiicc ;  for  the  mayor,  being  the  primui^ 
mobile,  must  be  resident  on  the  spot ;  he  is  not  like  a 
common  council  man  who  may  be  sumiponed  w  and  this 
change  of  residence  must  oontipue^  not  only  during  his 
year  of  office,  but  during  the  four  years  he  is  afterwards 
to  continue  a  justice  for  the  town,  adly.  The  corpora* 
tion  will  be  affected  by  the  re-election  of  one  of  its 
members  before  all  the  others  have  served ;  because  by 
the  charters  of  G.  2.  and  G.  3.  which  appear  to  have  be^n 
granted  in  consequence  of  the  increase  of  the  town, 
^ery  person  who  haa  served  the  office  of  mayor  is  to  be 

Q  ^  a  justice 
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1814.  m  joftice  for  the  town;  if  therifac^  the  same  penon  mnj 
be  re-dected  while  thore  are  others  who  have  not  served^ 
Ihe  censeqaenoe  will  be  that  the  pcl&cy  of  those  charters, 
which  was  to  have  as  large  a  number  of  magistrates  aa 
possible^  will  be  defieated,  and  the  corporation  will  be 
abridged  of  the  number  of  its  magistrates.  And  the 
community  also  will  saSer  by  the  rejection  of  this  de- 
fendant, for  he  will  be  obliged  to  fiirego  the  exercise  of 
Ids  office  of  justice  of  peace  for  the  county. 

Lord  Ellenbobough  C.  J.  said,  that  it  did  not  ap« 
pear  in  JRex  t,  Brcnxm  that  the  Court  considered  a  rea- 
aonable  cause  to  mean  one  addressed  to  the  discretion 
of  the  person  making  it,  but  only  a  legal  cause.  And 
he  asked  if  it  could  be  put  by  way  of  plea  upon  the  re- 
cord, that  this  defendant  had  no  house  of  residence 
within  four  miles  of  the  town,  and  that  it  would  be  in* 
convenient  to  him  to  resort  thither  in  order  to  execute 
the  o£Sce  of  mayor,  and  afterwards  of  magistrate.  The 
defendant  knew  the  inconvenience^  and  yet  remained  a 
corporator.  As  to  ab^dging  the  number  of  justices,  it 
did  not  appear  that  the  number  was  so  diminished,  as 
to  create  any  inconvenience  or  tend  to  the  obstruction 
of  justice;  if  that  were  so>  perhaps  it  might  afibrd  a 
l^al  excuse.  But  it  did  not  follow  that  the  whole 
number  given  by  the  charter  of  G.  3.  was  necessary; 
the  charter  might  have  provided  for  a  redundancy. 
There  were  many  causes  of  excuse,  ^ch  as  incapad^ 
from  sicknessi  or  from  poverty,  which  the  words  of  the 
charter  of  ^  3.  might  contemplate,  as  forming  grounds 
of  refusal  in  the  mouth  of  the  elected,  without  making 
it  a  matter  entirely  of  discretion^  And  at  all  eventa  it 
5  was 
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was  opea to  tbe  defendant  ta return, dik  matter  to  tha        1814. 
mandamus.    Wheiefore  the  maadamns  ou^t  to  go* 


The  Km* 

tgainrt 
Lbtlams, 


BatletJ.  If  having  once  served  Ae  office  of  majOTy 
and  justice^  authorizes  a  refusal  under  the  words  ^  stare 
x^ecusare,^  the  defendant  may  return  it 

Ptr  Curiam  (a)^  Rule  abeolule^ 

7^  Attomey^General^  Parkj  Toppings  Hobvjfdf  and 
J,  Clarke^  were  in  support  of  the  rule. 

(d)  i)dm/icr  J^  was  abicut. 


Smedlet  against  Gooden.  It*"^  a 

COVENANT  upon  articles  of  affreement  made  be-  Tbetttt^A/ir. 

"  r.4*reUtetonlf 

tween  the  defendant  and  J.  Gooderiy  his  son,  of  the  to  wch  penont, 

one  party  and  the  plaintiff  of  the  other,  for  the  taking  seUet  as  ap- 

and  keeping  by  the  plamtiffofthe  said  J.^Goo&n  as  his  JiaVr'^J^^n? 

covenant  servant  in  his  trade  of  a  hosier,  for  the  term  of  "^1**1*^"*^!:^ 

It  seems  that 


five  years,  and  the  articles  contained  the  usual  coye->  contracts  of  ap« 

•^        •  ^  ^  prenticeihip 

nants  to  be  found  in  indentures  of  apprenticeship,  and  ^i>ich  are  Toid- 
the  plaintiff  assigned  for  breach  that  J.  Gooden  absented  avoided  by  the 
himself  from  his  service  during  the  term.    After  oyer  abulndn^him- 
of  the  articles,  the  defendant  pleaded  non  est  Actum;  J^J^'^"'*'* 
and  also  that  the  articles  were  made  for  the  term  of  five 
years,  contrary  to  the  statute^  whereby  they  were  void. 
DaoQunrer  to  the  last  plea.    Joinder. 

PuUer  in  support  of  the  demurrer,  addressed  himself 
to  the  otgection  made  by  the  plea,  and  contended  that 
the  articles  were  not  void  by  the  stat  5  Eliz.  c.  4.  by 

reason 
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i8i4«        nwNi  diat  tbey  were  for  a  leas  term  than  seven  yeen^ 

'  but  voidable  only,  and  he  cited  the  opinion  of  Lord 

t^Mimt        Hardwicke  in  Res  v.  SH.  Nicholas^  Ipmich  {a)  to  that 

'  ^^^^'      cAct;  and  he  said  that  here  the  abseqtiiig  himself  fit>m 

the  service  did  not  amount  to  an  avoidance  (^).    9ut 

the  Court  iuterposed  by  inquiring  whether  it  appeared 

in  any  part  of  the  record,  that  J.  Goodm  the  son  was  an 

infimt  at  the  time  when  the  articles  were  entered  intc^ 

for  if  he  wi|s  an  adult,  the  statute  which  relates  only  to 

persons  under  age^  could  not  afiect  this  contract;  'and 

(his  would  be  an  answer  to  the  plea  in  limine* 

Scarlet  contra  argued  that  5  Eliz.  c.  4.  s.  26.  did  not 
require  that  persons  bound  to  serve  as  apprentices  should 
be  under  the  age  of  21;  all  that  it  required  was,  that  they 
should  be  bound  to  serve  for  seven  years  at  the  least,  and 
that  the  term  should  not  expire  before  they  should  be  241 
and  by  5. 41.  all  covenants  to  be  made  otherwise  than  is 
limited  by  the  statute,  are  clearly  void  in  law  to  all 
intents  and  purposes.  Therefore  in  Gigjpy  v.  Jen» 
nings  {c)  it  was  considered  that  covenant  would  not  lie 
upon  an  indenture  of  apprenticeship  made  for  five  3^rB| 
It  being  pleaded  that  the  apprentice  quitted  the  service^ 

Lord  Ellenborough  G.  J.  Can  it  be  maintained 
that  the  statute  of  EUz.  was  intended  to  limit  the  powers 
of  an  adult  to  contract  for  liis  labour.  The  statute 
may  perhaps  be  thought  capable  of  a  variety  of  bad 
interpretations,  but  it  is  to  a  consid»tA)Ie  degree  de- 
funct, and  I  do  not  think  it  can  be  successfully  argued 


(a)  Burr*  5.  C.  91 .    a  Str.  xo<S6'     €«$>  im^  Hardw.  $23^. 
H)  Sifc  Qra^  V.  Cmkson^  t6  fyit,  13.        (c)  I  Anstr.  aj^ 


that 
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that  one  of  its  meaxuagu  wa^  to  reitrain  the  biadio^  or        1814. 
J  should  rather  say  the  contractiiig  of  adults  for  their      smib^t 
own  service.    Here  it  does  not  appear  bu|  that  the  son        V'^f' 
was  of  age  at  the  time  of  this  agreem^ti  %nd  if  he  vfBSf, 
there  is  an  end  of  the  argum^t  arising  from  the  statute 
having  disabled  persons  from  binding  themselTes  lor  a 
less  pefiod  than  seven  yearsi  because  this  person  was 
not  within  the  st^te. 

Bayuex  J»     The  cfkse  of  Guppy  v.  Jmningt  was 
cited  and  considered  in  Grmf  v.  Cooksan.    Here  the 
plea  alleges  no  act  of  avoidance  by  the  party.         ^ 
Per  Curiam  {a)i  Judgment  for  the  plaintiff. 


Foster  offoiiMf  Stewart.  ruesdaf, 

°  Nov.  151IU 

ASSUMPSIT  for  work  and  labour  by  the  plaintiff  where  the 

and  his  servants,  and  the  money  counts.    Plea,  JrVmkt  deSt^ 
son    assumpsit     At  the  trial  before  Lord  EOenbo^  ^i^M^»lh\ 
rough  C.  J.  at  the  London  sittings  after  last  Michaelmas  ?^J*"^  *»■ 
term  the  plaintiff  was  nonsuited,  with  leave  to  move  to  ftndant's,  and 
enter  a  verdict  in  his  favour,  with  12/.  damages,  if  the  self  antu  the 
Court  diould  think  the  action  maintainable  in  that  fbrm«  thi^i^'f 

when  he  dis- 
covered himself  to  the  defendant,  who  carried  him  to  H^  to  which  pUce  he  worked  hia 
pflMige,  receivioe  his  food,  and  during  their  pasMge  to  H.  the  rJaiotUT's  and  defendant's 
ahi|»s.  were  within  hail,  hot  defendant  did  not  nake  known  to  plaintiff'  that  he  had 
the  apprentice  on  board,  and  on  the  arrival  of  defendant's  ship  at  if.  the  apprentice 
fished  to  leave  her,  but  defendant  pcrsoaded  him  to  remain,  promising  him  either 
wages  or  clothes  and  pocket-money,  under  which  persuasion  the  apprentice  sailed  with 
him  to  JS.  and  did  daty  as  one  of  the  crew,  but  received  no  wages,  or  clothes  or  pockeU 
money :  Held  that  plaiiitifT  was  entitled  to  waive  the  tort,  and  bring  assumpsit  againit 
llcfenduit  for  the  work  and  labour  of  his. apprentice,  and  to  reco?er  a  leHonabU  coap^ 
fcnsat^n  for  the  fcrrJces  of  the  apprentice  iroin  M.}pS* 

And 


Stiwakt, 
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1 8x4*        And  upon  a  rule  nisi  obtained  for  that  purpose^  the 
"        Court,  on  shewing  cause,  directed  a  case  to  be  stated; 

againa        the  material  fiicts  of  which  are  as  foUows : 

The  plaintifi^  a  ship-owner  iii  London^  by  indenturo 
of  the  ad  of  December  tSii,  took  one  S.  Pkmptqn  to 
be  his  apprentice  finr  six  years,  and  sent  him  on  board 
his.  (the  idainti£P's)  ship  on  a  foreign  voyage.    The  de^- 
fendant  is  master  of  the  ship  Guildford  of  Shields^  and 
in  Aygust  t8x2,  whilst  his  and  the  plaintiff's  ships  were 
lying  at  St.  JoMs  Nem  Bfunmick^  Plumpton  having,  as 
he  said,  been  ill  treated  by  the  master  of  the  plaintiff '6 
ship,  absconded,  and  went  on  board  the  defendant's 
ship,  where  he  secreted  himself  without  the  defendant's 
knowledge  for  two  days,  and  until  after  the  defendant 
had  weighed  anchor  to  sail  fi*om  that  place.     When 
they  had  got  about  a  mile  from  the  land  Plumpton  dis- 
covered himself  to  the  defendant,  and  told  him  who  he 
was,  and  irom  what  ship  he  had  deserted.    After  this,  the 
two  ships  in  the  course  of  their  passage  to  Halifax  were 
once  or  twice  within  hail  of  each  other,  but  the  defend- 
ant did  not  communicate  to  the  master  of  thephdntiff's 
ship,  that  he  had  Pbmpton  on  boai*d.     The  defendant 
carried  him  in  his  ship  to  Halifax^  to  which  he  worked 
his  passage,  and  for  which  he  received  bis  food.     On 
the  arrival  of  the  defendant's  ship  at  Halifax^  Plumpton 
wished  to  leave  her,  but  the  defendant  persuaded  him 
to  continue  on  board,  and  told  him  he  would  either 
give  him  wages  or  supply  him  with  cloaths  and  pocket- 
money.      At  this  time  the  defendant's  ship  was  but 
thinly  manned;  and  by  this  persuasion  Plumpton  sailed 
in  her  to  England^  and  arrived  at  Grimsbt^f  and  from 
thence  sailed  to  Shields,  where  he  was  discharged,  and 
immediately  return^  to  London,  and  surrendered  him- 

selfi 
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yelf  to  the  plaintifp.    During  the  whole  of  this  period        1B14, 
Plumpton  did  duty  as  one  of  the  crew  of  the  defiendant's       """"^ 
ship;  and  the  defendant  has  not  paid  him  any  wages,         agaasi 
or  given  him  any  cloaths  or  pocket-money,  and  12/.  is       ■'*''^*  • 
a  fair  compensation  for  his  services  from  Hdlifajf  to 
Shields. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover;  if  he  is,  the  rule  to 
be  made  absolute;  if  not,  the  rule  to  be  dischavged. 

Gaselee  contended  that  the  plaintiff  was  entitled  to 
recover,  inasmuch  as  he  might  waive  the  tort,  and  sue 
in  assumpsit.  And  1st  he  observed  that  12L  was  found 
to  be  a  fair  compensation  for  the  services  of  the  ap- 
prentice from  Halifax  to  Skidds,  and  it  could  hardly 
be  denied  but  that  an  action  of  some  kind  would  lie 
against  the  defendant  for  the  services  of  the  apprentice 
after  his  arrival  at  Halifax^  Neither  could  it  be  doubted 
that  in  many  cases  where  tort  lies,  assumpsit  may  be 
brought.  In  Hambhf  v«  Trott{a\  which  was  trover 
against  an  executor  for  a  conversion  by  his  testator. 
Lord  Mansfield,  in  shewing  how  an  executor  might  be 
liable  for  torts  committed  by  his  testator,  though  not  in 
■n  action  in  the^  form  of  tort,  went  much  at  large  into 
the  principle  of  waiving  the  tort,  and  bringing  assump- 
mt.  ^  In  most,  if  not  in  all  the  cases,"  says  Lord 
Man^ield,  <<  where  trover  lies  against  the  testator,  an- 
other action  might  be  brought  against  the  executor  which 
would  answer  the  purpose.  An  action  on  the  custom 
id  the  realm  against  a  common  carrier  is  for  a  tort  and 
fiupposed  crime;  the  plea  is  not  guilty;  therefore  it 

wiU 
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>8t4*..  Vin  not  lie  against  an  eittidutor;  Bat  assuihpnit,  whicif 
""""^  18  another  action  for  the  same  cause,  tnll  lie.  So  if  a 
ifthu  man  take  a  horse  from  another,  and  brihg  him  badr» 
an  action  of  trespass  will  hot  lie  against  his  executor, 
tfiough  it  will  against  him ;  but  an  action  for  the  use  and 
hire  of  the  horse  will  lie  against  the  executor.*'  And 
agdn^  *'  dut  where,  beside  the  crime,  property  is  ac- 
quired whiehben^ts  the  testator;  there  an  action  for  &e 
Talue  of  the  prc^rty  shall  survive  against  the  executor. 
As,  fdr  instance,  tlie  executor  shall  not  be  chargeable  for 
die  injury  done  by  his  testator  in  cutting  downandther 
man's  trees,  but  for  the  benefit  arising  to  his  testator 
for  the  value  or  s&le  of  the  tr^es  he  Ab3L"  So  here 
upon  the  same  principle,  the  defendant  having,  beside 
the  tort  Committed  in  taking  the  plaintiff's  appren- 
tiee,  acquired  to  himiself  the  service  of  the  apprentice^ 
which  benefited  him,  an  action  for  the  value  of  such 
service  will  lie  against  him,  in  the  same  manner  as  h 
would  survive  against  his  executor.  And  that  the  service 
of  the  i^rentice^  which'  wad  acquired  by  a  tortiovis  act, 
bdcHiged  to  the  plaintifl^  is  dear  fix>m  Cwtis  v.  Bridges{a)9 
where  it  was  hdd  thiat  if  the  master  of  one  ship  take  a 
servant  that  belongs  to  the  master  of  anctiier  ship, 
whatsoever  wages  he  receives  fix>m  the  King  upon  his 
account,  shall  be  to  the  use  of  the  first  master,  being  ao* 
quired  by  the  labour  and  industry  of  his  servant  Also  in 
HOI  v.AUen[b)j  which  wasa  bill  brought  by  an  f^reo^ 
ti^  who  had  run  away  firom  his  master  and  gone  on  board 
a  diip  that  had  taken  a  prize,  his  share  of  which  was 
claimed  by  his  master,  Lord  Hardmicke  said,  *<  In  ge- 
neral the  master  is  entitled  to  all  that  the  apprentice 

(a)  CenA,  450.  (^)  1  Fcs.9p 

shall 
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diiU  earn,  oonseqnaEitly  if  be  run  aw«y  imd  go  to  a  diSer^  i8i4« 
fint  buflineifl^  the  master  is  entitled  at  law  to  aUhiseam-  ^-«» 
ings."  Tbese  autborities  establish  the  principle;  hvXEades  ^^^ka 
V.  yand€pui{a\  and  Lightly  y.  Clousion{b)f  discide  the 
question.  In  the  latter,  Mans/Md  CJ.  has  set  the 
matter  upon  the  true  ground :  for  he  said,  *^  that  the 
defendant  wrongfully  acquires  the  labour  of  the  ^)pren« 
tice»  and  the  master  may  bring  his  action  Ibr  the  seduc- 
tion. But  he  may  also  waive  his  right  to  damages  finr 
the  tort,  and  may  say  thajt  he  is  entitled  to  the  labour  of 
his  apprentice;,  that  he  is  consequently  entitled  to  an 
equivalent  for  that  labour,  which  has  been  bestowed  in 
the  service  of  the  defendant.'' 

Searleftt  contra,  argued,  that  independently  of  the 
deci^on  last  cited,  which  was  founded  upon  Eadts 
V.  Vandejmi^  and  was  a  misaf^cation  of  the  prin- 
dple  laid  down  in  HanMjf  v.  TVotf,  it  would  be 
difficult  to  shew  that  the  pbintiff  in  this  case  could 
maintain  assumpsit.  And  Modes  v.  Vandeput  could  not 
be  correctly  reported;  for  it  is  stated  to  have  been  an 
action  for  wages^  but  if,  so,  how  could  it  be  material  to 
dytfge  the  defendant  with,  knowledge?  Knowledge 
could  not  be  material  if  the  action  was'upon  an  iniplied 
contract,  and  th^efore  it  should  rather  seem  that  the 
action  must  have  been  for  the  seduction.  The  record 
of  that  case  has  been  searched  for  in  vain,  and 
Lord  Erskine^  who  is  reported  to  have  moved  it, 
has  been  applied  to,  but  has  no  recollection  of  it. 
Then  as  to  the  principle  upon  which  a  man  may  waive 
tort,  and  bring  assumpsit;  wherever  money  is  in  the 

hands 
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1814.        kands  of  one  man  which  he  ought,  in  equity  and  good 
-  conscience,  to  pay  oyer  to  another,  the  law  will  imply  a 

agaiiut  promise  on  his  part  to  do  what  m  eqmty  and  con-> 
science  he  oaght  to  do;  and  therefore  if  a  man  receive 
the  fees  of  an  ofSce,  which  oiBce  belongs  to  another; 
he  to  whom  the  office  belongs  shall  have  money  had 
and  received  against  him  (a).  So  if  a  man  take  the 
goods  of  another  and  sdl  them,  the  owner  of  the  goods 
may  waive  the  trespass,  and  sue  him  for  money  had 
and  received,  affirming  the  sale,  because  h^  behig  in 
equity  and  conscience  bound  to  pay  over  the  proceeds 
to  the  owner  of  the  goods,  the  law  will  imply  a  promise 
by  him  so  to  do.  But  what  the  plaintiff  contends  for  ii 
very  different,  for  he  would  have  it,  that  if  a  man  se- 
duce the  appMittiee*  of  another,  the  law  Will  presume 
diat  he  contracts  to  pay  the  master  for  the  service  of 
the  aj^rentioe,  and  therefore  the  master  may  have  aii 
action  against  him  for  work  and  labour;  but  as  weB 
might  it  be  said  that  if  a  man  take  the  goods  of  another, 
the  owner  of  the  goods  may  have  assumpsit  against  him 
for  goods  sold.  No  such  principle,  however,  is  to  be 
found  in  HanMy  v.  Trott^  or  in  any  other  case,  and  it 
^ould  be  confounding  the  distinction  between  actions  if 
any  such  principle  could  prevail.  As  to  the  case  put 
by  Lord  Mansfield  of  a  man's  taking  another's  horsey 
&C.  he  only  meant  to  shew  that  trespass  would  not  lie 
agaiinst  his  executor,  though  it  would  against  him;  but  he 
never  meant  that  he  who  took  the  horse  would  be  liabb 
to  an  action  for  the  use  and  hire;  at  least  if  he  so 
meant,  it  may  be  answered  that  he  has  cited  no  au- 
thority for  it,  and  it  is  not  founded  in  principle.    And 

(«)  See  Arii  v.  StuktUj,  a  AM  a6o. 
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as  to  Ughihf  ▼•  Cbution^  Mamfidd  C.  J.  seefDS  not  0        i8i4« 


FosT^m 


have  been  quite  satisfied  with  it,  or  with  SmUh  v.  Hod" 
ton  {a\  which  he  thought  difficult  to  distinguish  from  agewa 
it;  the  distindioQ,  however,  is  this,  that  there  the  as- 
signees only  affirmed  the  contratt  which  the  bankrupt 
had  lyiode* 


Oaid^  in  reply.  By  the  same  rule  thai  the  assigneet 
in  Smkh  t.  Hodscn  were  at  liberty  to  affirm  the  con* 
tract  of  the  bankrupt,  the  p1aiuti£Fhcre  was  at  liberty 
to  affirm  the  contract  of  his  apprentice ;  both  were  in 
fraud  of  the  parties  really  interested  And  if  a  par^ 
may  waive  the  tort  and  bring  money  had  and  received 
upon  the  principle  That  the  money,  in  point  of  moral 
r^t,  belongs  to  him  (6),  why  m^y  he  not  upon  the 
same  principle  waite  die  tort  and  bring  assumpsit  foe 
work  and  labour,  where  he  is  entitled  to  the  work 
and  labour?  Both  remedies  are  open  to  him.  So 
treq»ss  lies  against  a  man  who  is  in  wrong&l  posses- 
sion of  anothei^B  land,  yet  the  owner  of  the  land  may 
dioose  whether  he  will  treat  him  as  a  trespasser,  or. 
have  asMimpsit  for  use  and  occupation;  though  he 
cannot  have  assumpsit  lUter  he  has  treated  him  as  a 
trespasser,  {c) 

Lord  EixcNBOROUGH  C.J.    When  this  case  was 

before  me  at  Nisi  Prius^  the  plaintiff's  right  to  recover 

was  rested  upon  Eades  v.  Vandeput;  and  it  occurred  to 

'  me  at  that  tim^  and  afterwards  still  more  strongly  upon 

looking  into  that  case^  that  it  is  but  a  very  loose  note; 

(a)  4  T  R.  an.  ,  {h)  XitcbiM  ▼.  Cun^hell,  3  IVih.  304. 

(0  Birch  ▼.  Wriiht,  l  T,  R.  378. 

Vol.  III.  P  for 
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i8r4.  •      fer  as  to  the  defendant  VandeptO^  who  was  in  the  king'a 

aervioej  supposing  an  action  for  work  and  laboiur  could 

MgasMtt  have  been  maintained,  yet  it  wa^  work  and  labour  for 
TiwA»T.  <jjj^]^Qg^  3Q^  not  for  Vandeputs  and  therefore  in  his 
character  of  detain  of  a  ship  of  war  he  could  not  have 
been  the  object  of  such  an  action.  It  does  not  appear 
however  by  the  note  of  that  case  what  the  form  of  the 
action  was;  if  the  obtain  had  enticed  away  the  appren- 
tice^ perhaps  he  might  have  been  liable  to  tort  But 
under  the  uncertain^  both  of  fiu^  and  fonii  which 
attends  that  case»  I  think  no  very  material  argument 
is  to  be  derived  from  it  However  there  are  two  othtf 
casesi  which  do  afford  an  alignment  more  pregnant  and 
important  for  the  Court  to  consider;  I  allude  to  the 
taaeAotHambfy  v.  Tro^^  and  the  more  recent  case  of 
IdgUlg  v«  Ckuston.  I  own  I  should  be  more  inclined^ 
for  the  better  preserving  the  simplicity  of  acttons^  ta 
hold  that  where  the  seduction  is  the  cause  of  action^ 
die  action  ought  to  be  in  tort  for  the  seduction :  still  I 
Ihould  go  the  length  of  holding  with  the  case  m 
Salield{a)f  that  where  the  apprentice  in  the  course  of 
his  service  had  acquired  a  chattel,  trover  would  lie  ibr 
it;  or  if  that  chattel  had  heea  converted  into  moneyt 
that  the  master  might  follow  it  in  all  its  representative 
forms.  But  when  it  comes  to  substituting  die  i^pren- 
tice  as  an  agent  of  the  master  for  forming  a  specific 
contract,  it  seems  to  be  going  somewhat  &rther  than, 
the  necessity  of  tlie  case  requires,  or  the  authorities 
prior  to  Hambfy  v.  Trott  appear  to  warrant  What 
Iiord  Mansfidd  said  in  Hambfy  t,  IVoitj  « that  if  a 
man  take  a  horse  from  another,  and  bring  him  back, 
trespass  will  not  lie  against  his  executor,   though  it 

"^  («)  Barber  r.  JDrjuri^  Salk,  68« 

will 
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will  against  him,  but  an  action  for  the  use  and  hire  of        1814* 

the  horae  will  lie  against  the  executor,**  I  can  only  c<m--       — - 

i3eive  to  be  founded  on  an  assumption  that  the  action        a^aifist 

for  the  use  and  hire  of  the  horse  would  also  have  lain       ''*^^*^» 

dgainst  the  testator,  because*  an  executor  is  liable  upon 

a  supposition  that  his  testator  would  also  have  been 

liable  to  the  same  species  of  action;,  for  an  executor  is 

liable  in  the  representative  character  which  he  bears  to 

his  testator.    The  difficulty  therefore  is  in  taking  th« 

first  step»  and  saying  that  the  tort  may  be  waived  for 

an  action  for  use  and  hire  upon  the  contract;   that 

being  somewhat  different  from  aH  action  for  money  had 

and  received  for  the  produce  of  goods  sold  by  the 

sheriff;  or  the  caae  of  Smith  v,  Hodson^  where  assumpsit 

was  held  to  lie  by  the  assignees  upon  a  contract  made 

with  the  bankrupt     In  this  case,  upon  the  authority- 

tiHambhf  v.  TroUy  in  which  the  power  to  waive  tha 

tort  and  take  to  the  contract  is  put  by  Lord  itans/bid^ 

and  illustrated  by  the  case  of  cutting  down  trees,  it  itf 

aigaed  that  an  action  for  the  work  and  labour  of  thl^ 

apprentice,  that  is  for  the  benefit  acquired  by  the  de^ 

fondant  bcm  the  serviice  of  the  apprentice  is  maintain^ 

able;     In  Lightly  v*  Chustm  the  same  case  was  beforec 

the  Court,  and  it  seems  as  if  the  Chief  Justice  upon 

that  occasion  entertained  nearly  the  same  doubts  as  J 

do  now;  but  he  i^pears  to  have  yielded  to  the  autho- 

lities,  and  to  have  considered  that  the  master  might 

waive' the  tort  and  adopt  the  contract    I  think  there- 

fore  that  these  cases,  to  the  authority  of  which  I  bend, 

go  the  length  of  the  present  case,  though  I  mustcoofosa 

that  I  do  not  accede  to  them  with  the  same  convictioa 

liiat  I  do  to  many  others. 

Le  Blanc  J.     I  think  it  has  been  decided  in  many 

cascis  that  tort  may  be  waived,  and  an  action  on  con* 

p  2  ^^^ 
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1814.       jectioh;^but  he  distinguished  those  cases,  and  all  tha 

:        cases  cited,  from  the  present,  because  here  the  warrant 

GofT  did  tSfliiln  *A  afljAdication,  conforming  strfctlj  to  the 
act  of  parliament,  viz. ««  that  Ggf  should  be  committed 
tp  the  gaol,  there  to  remain  until  he  should  have  made 
^  true  and  fair  account,  &C.''  And  therefore  here  the 
concluding  part,  **  until  he  shall  be  dischar^  by  due 
poiirseMJaii^,'^  shalll  not  vitiate,  but  shall  be  t«ikeo  with 
reference  to  Aat  which  precedes,  and  ^hews  foV  what 
time  those  words  are  to  be  understood,  i.  e.  until  he 
shall  account  and  pay  over  the  monies.  An^  this  disr 
tinction  is  peculiar  to  the  present  case. 

Curwoocli  cqntrii,  relied  on  t&e  cases  cited  upon  ob- 
taining the  writ,  and  contended  that  this  being  a  com? 
mitment  in  nature  of  an  execution,  find  not  like  a 
commitment  to  answer  for  a  crime,  where  the  party  is 
necessarily  committed  until  discharged  by  due  course 
of  law,  some  dme  ought  to  have  been  stated  with 
certainty.  ' 

Lord  Ellenpqrough  C.  J.  If  there  was  any  un- 
certainty on  the  face  of  tlie  commitment  I  should  have 
agreed  with  the  argument  But  coupling  the  premises 
with  the  conclusion,  is  it  not  in  effect  the  same  as  if  the 
^{arrant  had  directed  the  gaoler  to  detain  the  party 
]mtil  he  had  accounted?  We  must  read  the  warrant 
as  if  the  magistrates  had  in  the  conclusion  recited  over 
again  the  adjudication. 

Le  Blanc  J.    Some  precise  authority  ought  to  be 

ahewn  to  justify  the  Court  in  adopting  the  objection 

inade  to  this  warrant    When  the  party  hos  accounted 

6  and 
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ttid  paid  over  the  money,  he  will  be  entitled  to  be  dis- 
ehAi]ged  by  due  course  of  law. 

PerCwriam{a\  The  PrisQDer  ifmimdedf 

(a)  JDamfter  J«  was  absent. 


BiBUiTy  Assigne*  of  Holt,  Bankrupt,  agahsf  ^^^ . 

Ainr*  ioCa» 

Gladstone  and  Another^ 

ASSUjVJPSIT  for  money  paid,  money  had  and  re-  Where  liydiwf 

ceived,  &c.      Plea  general  issue.     At  the  triql  SlpJIJIJnerf* 
before  Lord  EUenborough  C.  J.  at  the  London  sittings  ^^^l^fj^" 
after  last  Hilary  term,  a  verdict  was  found  for  the  ^IJS^^^^^ 
plaintiflf  for  202oU  los.  subject  to  the  opinion  of  the  theiamcaod 

^  '  1*     i.  11       .  '^        ^    to  pay  so  moch 

fJoart  upon  Xhe  following  case :  for  eveiy  ton  of 

On  the  3o^h  of  July  1812,  before  the  bf^nkruptcy  of  fliouid  be  dJ. 
HoU^  by  deed  of  charter-party  beween  the  defendants  LTogUbJ'amt 
owners  of  the  ship  Atlas  of  the  one  part,  and  HoU  of  ■»-^-»«o^  » 
|he. Other,  the  defendants  for  the  consideration  therein*  for  demnrrmgc. 

and  the  paititt 

nfter  mentioned  let  to  freight  the  said  ship  to  floUj  his  mutoally  bound 
^ecutors,  ftc^  for  a  voyage  at  and  from  Liverpool  to  csi^liyUM 
Wlfl^g  or  Cronstadty  as  directed  by  the  freighter,  his  S|f;J5"h7r 
agents  or  aligns,  in  case  the  shjp  cpuld  with  safety  tackle,  and  ap* 
from  capture,  seizure,  or  condemnation,  enter  and  dis-  the  freighter 

1  1  .  .  o  \  •  <  •  1   i>i  *^*  goo<f»  to  bf 

pharge  her  cargo  at  either  of  the  said  ports,  with  hberty  laden  and  put 
\o  the  freighter  in  the  course  of  the  voyage  to  call  at  JlJnal  Mm.^foJ 
poltenburgh  for  orders,  and  in  case  the  ship  should  ^^^^^^ 
fsater  and  discharge  her  cargo  eitl^er  at  JVyburg  or  *?'.^**?"^"' 

ter- party  : 
Held  that  thn 
ahip-ownert  had  npt  a  li^n  ppoa  the  goods  actually  brought  home  to  L,  for  a  sum  of 
inoney  claimed  to  be  due  in  respect  of  goods  which  were  put  on  bqard  at  the  loading  port, 
but  afterwards  relanded,  and  restored  to  the  agent  of  the  frdgbtisr,  under  process  of  the 
Jaw  at  the  loading  port,  nor  for  a  sum  claimol  for  dead  freignt,  nor  for  a  sun|  claln^e^ 

Crpisktdi^ 
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1814*        Crovuiadii  dien  that  slw  dtoitld  k^d  ^CronsUdt  ei 
jjj^^,^        ^^i^»  as  directed  by  the  freighter}  a  reltini  cargo  to 
^«Mtf        ])e  provided^  him  for  Liverpool f  but  io  ease  the  ship 
could  not  with  safety  enter  and  discharge  either  at 
Wyburg  or  Cromtait^  then  that  she  should,  if  so  directed 
by  the  freighter,  proceed  to  and  ddiver  h^  cargo  at 
Stockholm  and  there  end  the  vcyyage;  and  die  defend- 
ants entered  into  the  usual  stipulations  on  the  part  of 
the  owners,  that  the  riiip  being  tig^  &c  should  be 
ready  on  a  given  day  to  receive  a  full  cargo,  not  ex- 
ceeding 500  tons  of  salt,  and  sail  to  eidier  of  the 
destined  ports,  &&,  and  there  deliver  her  cargo  to  the 
freighter  or  his  agents  according  to  the  bills  of  ladings 
and  with  all  convenient  speed  receive  on  board  a  fiill 
and  complete  cargo  of  hemp,  flax,  tallow,  or  other  law-^ 
ful  merchandize,  and  sail  therewith  to  Liverpool^  and 
there  deliver  the  same  to  the  freighter  or  his  agents 
according  to  the  bills  of  lading,  &c.,  and  that  the  ship 
should  be  allowed,  for  dischargbg  her  outward,  and 
taking  in  her  return  cargo,  45  ninning  days  in  the 
whole,  to  commence  from  the  time  that  the  master 
should  give  notice  that  he  was  ready  to  discharge,  and 
take  in  the  respective  cargoes;  in  consideration  of  which 
Holt  covenanted  to  load  the  respective  cargoes  in  Lmr- 
poolj  and  at  Cronstadt  or  Wi/burg,  and  receive  the  same 
in  Liverpool  and  Bussia  within  the  days  Umited,  and  to 
pay  freight  2/.  55.  per  ton  of  40  bushels  of  salt  taken  on 
board,  with  lol:  per  cent  thereon  in  lieu  of  pilotage 
end  portcharges  on  the  outward  voyage,  the  same  to  be 
paid  on  delivery  of  the  said  outward  cargo  of  salt  at 
the  port  of  discharge  in  Bussia,  and  12/.  for  every  ton 
of  flax  and  hemp,  and  8/.  for  every  ton  of  tallow,  which 
ihould  be  delivered  at  the  king's  beama  «(  Liverpool^ 

with 
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with  isL  per  emt  Hmreon  in  lieu  of  pUolage  and  por^  iSt4« 
chai^  OQ  the  homewaxd  voys^e^  with  the  like  rates  .of 
freight  in  proportion  upon  aU  other  goo^is  9hp|>ped  at  v^' 
Liverpool,  the  same  to  be  paid  on  delivery  of  the  said 
caigo  at  Liverpool  by  biUs  not  exceeding  three  nsonthsy 
«ad  it  was  stipulated  diat  the  freighter  might  keep  the 
ship  on  demurrage  in  Russia  for  unloadii^  and  reload* 
ing  tbere^  and  (cxc  discharging  at  Liverpool  at  15  guineas 
per  day.  And  lastly,  lor  the  iroe  perfonDance  of  every 
article^  matter,  and  thing  therein  contained,  the  parties 
thereby  mutually  bound  and  obliged  themselves,  eq)e* 
dally  the  defendants,  the  said  ship,  her  tackle^  and 
aj^urtenances,  and  HoUy  the  goods  and  mercbandisei 
to  be  laden  and  put  on  board  the  said  vessel  bn  the  said 
voyage^  each  unto  the  other,  and  others  of  tbem,iin  th«  . 
penal  sum  of  3000/.  steriing,  to  be  forfeited  and  paid 
by  the  party  ddinquent  to  the  t)arty  observant  to  thfe 
trae  and  punctual  pe^rmance  thereof. 

Under  thia  charter-party  the  ship  sailed  and  arrived  at 

Crtnutadt  on  the  10th  of  October  1812,  (O.  S.)  and  was 

idioUydiadiarged  and  reloaded  with  about  362  tons  of 

tallow  and  hemp  in  the  course  of  that  month,  and  the 

oqptain  'signed  bills  of  lading  fofc  them,  and  there  re^ 

ynained  61  bundles  of  hemp  ready  to  be  loaded,  but  th^ 

diip  ^V9&  apparently  full.  However  the  ice  having  blocked 

jsp  the  river  on  the  12th,  the  diip  was  imable  to  sail  that 

year,  and  in  Fdruary  of  the  next  year,  the  captain  pro« 

posed  that  the  hemp  should  be  unloaded  and  reloaded 

with  as  much  more  as  could  be  put  on  board,  and  it  was 

femid  that  she  would  contain  about  35  tons  more,  but 

ihe  61  bundles  had  by  this  time  been  disposed  oi^and 

the  quantity  wanted  was  ready  at  Petersburgh,  but  was 

l^ever  put  on  board.    On  the  ad  of  May  the  passage 

5  was 
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iB  t4*       1VM  dear  for  an  atCbMsdtdlf,  and  on  the  4tli  at  Peten- 

iMvi.    Ii>/<the  mdan'€ite-«Wrt*ag«te  at  PktMburgh 

^m/  liaiangtiika^to  Mlb  tfpon^  AbK  iii 'tftb  .totitttiy  on  ac- 
OLADSToai.  ,^x)lwli^partoetlie  iWgo^  »wllich^  M!^  hftd^beeti  re- 
twAefiidisMonMredtttidprMe^ted,  a{^licd'oil  tte  3d  oT 
M$^  to  >4ka  custDnn^hause  at  IfHeMnt^Si  Mtihg  the 
iyrfl|Bf>^a»c^  and  pnBjpiiig  tbtft  he^  tio^t  hfrfre  the 
goodfi  iBdai¥led  «*d  restDoed.to  hinu  A -deoree  was 
m^f^  to  demiUKl  tAie*  lame'  from  the  oi^iii  or  to 
Xearil  h/%l9tj^M:tiona«  The  cafitam  obgtoted  to<  the  rci- 
J^^f^^lSr^  all^Qg  diat  be  had  gi^ran  biUa  of  lading  for 
the  goods;  the  customs  required  the  bills  of  lading  and 
cbarter-fMUly  tp  b^  piiodaoed,  and  apon  see^ig  them 
m»d^  an^order  ou  tha  12A  of  Jbb^  eoiifoemabljr  to  the 
fimffon  laWff.  to  uoload  a  specified  w&ight«f  tdk)w  which 
was.  fouod  (o  be  equal  to  .i49d|^k%  and  bundle^ 
Df  hemivto  be  retiumed  to  the  agents  and  if  the  eaptain 
objected  the  police  was  Co  assist  On  the  t4tii  afMey 
a  warrant  issued  for  that  purpose,  and  the  proper  officers 
pame  op  board  and  too]^  off  the  Bodji  firom  the  hatcfae% 
(the  captain  having  refused  his  consent)  unloaded  the 
goods  .specified  in  the  flordetV  and  delivered  them  to  the 
iigenti>  While  these  proeeodsiga  were  goin^  on,  the 
agent  proposed  to  the  €aptaitt<t»  give  hintgoods  in  lien 
pf  those  \o  be  talten  out,  and. complete  his  cargo  with 
pther  gppd%  and  on  a  diffiaaent-accoan^  to  which  the 
captaiii  (4g?ct4di  On  the:  3A  of  June  the  di^  was 
again  ^l^aro^,  aftec/havii^  been  kept  by  a^  gulu-dship^ 
aud^was  aUowed  to  sai^  end  mtrmd  at  Liverpool  on 
th^  i^th  of  Ji4fy.  The  plaintiff  tpaid  the  defendants 
a,37;4/»  85.  for  the  Insight  of  die  goods  which  arrived  at 
Uverpodj  andrequired  the  defendants  to  deliver  them, 
but  they  revised  so  to  do^  unless  the  phiintiflf  would 

also 
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1^  pay  di^m  tbe  fottowiiig  oams,  via.  i,r6tl»  n^i        1814^ 
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<slaimed  to  lie  4iie(iii  MHpoal  ••£ *tl»  tallovrftnd  lump 

entiikd  to  iti  i^  ;^|£h^ i^^iuwm^i;  3?;afc  itff.«cUiiiMdkiii 
rwpcct .  of  the.,q»f^  i^ti^^i  Hwsdf  wbkhi^k&d  faflm 
always  voocciqii^  «fter.  the  •asMHid  itoiMige?  wUth 
ram  tf  Ihe.^kfexidante  ere  eatitledilo  k^  10  rigM*ili. 
amoaM;..49^«  6a  as  eqaal  to  3i'^b|rs*  ii«tn«ff¥ii^»  er 
compeBfiaU^a  in*  the  nalujtejof  cknutvi^^'  The  ptefas- 
tiff  ia  osder  t^  procttte  a<lelivcry  of  >lfae  gdcids^pidd  th« 
defeaJfuits  ih»  cdxxve  amnsiOut  of  ^  bflakrnpM  estate 
under  psotast. 

ThetQ^M^tion  for  tbe  opinion  of  tbe  CbtfH  !^  wli(^ 
ther  tbe  plai«tiff  is  entitled  to  veeavcr  all  or  any,  er  any 
part  of  thfi  said  sevend  soma  If  the  Court  shoald  be 
of  opiaion  that  the  plaintiff  ia  entitled  to  recover  all,  or 
anys  or- any  pavl  of  fthimi,  the  vttdiet  to  be  entered  fbit 
the  plaintiff  aocordingly;  if  they  should  be  of  opinion 
that  tbe  pjbmtiff  la  not  entitled  to  reeoter  any  or  any 
part  of  tbeniy  a  nonsuit  to  be  enteifed. 

Littkdale  for  tbe  plaintiff  contended  that  he  im  en- 
titled to  recover  all  the  three-  amna;  and  as  to  the  two 
sums  for  unoccupied  space,  or  in  other  words  dead 
freight,  and  for  demurrage,  he  argued  that  the  case  of 
PhUUps  V.  Bodie{a)  would  be  decisive  i^ainst  tbe  claim, 
if  it  were  not  for  the  obligatory  clause  in  tlits  diarter- 
party,  binding  the  parties,  tbe  owners  the  ship  and 
tackle,  the  freighter  the  goods  to  be  loaded,  in  a  pe- 
cuniary penalty.  Here  therefore  the  question  was 
whether  that  clause  made  any  difierence^  and  could 
have  the  efi^ct  of  creating  a  lien  on  the  goods,  beyond 

-   ■'■  that 
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1814*  that  which  existed  by  the  general  law.  No  instance  it 
-""""•  to  be  fotmd  v^erc  such  an  eSkt  has  been  attributed  to 
ugamt  ity  not  ote'is  stated  in  the  tifeatises  upon  this  subject^  and 
it  seems  that  it  cannot  be  applied  to  mere  breaches  of 
eov^dnaht(ff)*  Whether  it  may  not  be  considered  as 
entitling  each  party  in  equity  to  a  specific  security  on- 
thip  and  goods  respectively,  which  a  court  of  equity 
win  deal  with,  is  another  question.  It  does  not  appear 
diat  even  a  court  of  admiralty  has  ever  acted  upon  it, 
and  perhaps  the  utmost  tliat  they  would  do,  would  be 
to  compel  the  party  ddinquent  to  give  bail  to  the 
amount  of  the  specific  damage  or  demand  made.  But  if 
this  clause  should  be  held  to  give  a  lien  for  tlie  perform- 
ance of  covenants,  the  consequence  would  be  that  the  par- 
ty wonld  have  a  lien  for  the  minutest  breach,  where  per- 
haps the  damages  were  merely  nominal,  to  the  extent  of 
3000I.  And  it  is  not  easy  to  conceive  how  goods  exacHif 
to  that  amount  are  to  b<3  ascertained,  and  with  riespect  to 
the  reciprocal  lien  upon  the  ship,  a  portion  of  which  can- 
not be  detained,  that  is  a  diflSculty  which  renders  it  abso^ 
lutely  abortive.  As  to  the  sum  claimed  in  respect  of  the 
tallow  and  hemp  relanded  at  Cronstadt,  it  cannot  be  called 
freight,  because  freight  is  a  reward  for  the  actual  car-' 
riage^  nbt  for  the  receiving  of  goods  in  order  to  be  carried,* 
and  there  can  be  no  inception  of  fireigbt  till  the  ship  has 
broken  ground  (&).  So  it  was  decided  in  Curling  y. 
Long{e)  although  there  the  ship  had  actually  cleared 
out  for  the  voyage;  and  Blakey  v.  Dixon {d)  also  she^i^ 
that  nothing  becomes  due  for  freight  by  receiving  the 
goods  on  board ;    and  it  was  there  said  that  '<  prima 

(«)  Sre  AUat  on  Merclitnt  Ships,  19T.  4th  cdir. 

(h)  M9/Uj,  *.  2.  c.  4.  i.  3.        (f ;  I  2r.  &  i*,  634.      (d)  %J3.&P.  321. 
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fikjiefreightis  not  daeimtU  the  aniya)  of  the  goods.''  So  18 14* 
in  Mashiter  v.  BuUer  la\  where  the  bills  of  lading  stated  """"* 
Aat  the  freight  was  to  be  (mid  at  the  shippujg  port^  0gmnsi 
Lord  JEOenborough  C.  J.  said  <<  that  those  words,  only 
meant  that  freight  should  be  paid  at  the  shipping  p^jrt 
instead  of  the  port  of  dischargei  and  by  no  means  4J^ 
pensed  with  the  performance  of  the  voyage."  liere  t|iea 
the  voyage  as  it  r^ards  these  goods  leaving  never  b^ti 
performed,  nor  even  begun,  frei^t. cannot  be  due  in 
respect  of  them;  neither  has  the  freighter  taken  bade  his 
own  goods  again,  so  as  to  charge  him  with  freight  pro 
rat&  itineris,  for  they  were  taken  out  under  process  in 
invitum  of  the  freighter,  and  therefore  he  is.  not  within 
the  rule  in  Mafynej  98.  This  differs  from  a  policy  on 
freight,  which  attaches  as  soon  as  the  goods  mre  oa 
board ;  for  the  reason  of  that  is,  that  wherever  the 
assured  has  a  reasonable  expectation-  which  gives  him  a 
highly  probable  interest,  such  interest  is  enough  to 
vatisfy  the  statute,  and  therefore  insurable.  If  then 
nothing  here  be  due  eo  nomine  as  freight  in  respect  of 
the  goods  rekuded,  whatever  compensation  the  defend*^ 
ants  may  be  entitled  to  in  that  respect  falls  under  the 
denomination  of  dead  freight,  which  reduces  it  to  the 
^uest^on  upon  the  first  point. 

Joy  contra  argued  that  the  plaintiff  was  not  entitled 
to  recover  either  of  the  three  sums,  inasmuch  as  the 
defendants  had  a  lien  in  respect  of  all  three  under  the 
obligatory  clause,  and  if  not  in  respect  of  all,  at  least  in 
respect  of  the  sum  claimed  for  the  goods  relandcd.  He 
said  that  the  intention  of  the  parties  in  the  obligatory 

(«}  I  Camf.  N.  P.  e,  84. 

clause^ 
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i8l4«        dausCf  ww  to  give  a  reciprocal  security  by  way  of  Uefii 
"^^^^        upon  the  ship  and  goods,  for  performance  of  the  cdve- 
vmntt         nants  in  t)ie  dulrter-party ;   for  what  else  could  they 
mean  by  Innding  the  ship  and  goodi  respectively,  in  a 
penalty  for  the  performance  of  every  matter  contained 
therein?      Unless   die   clause  means  this,  it  means 
nothin^^  and  as  the  plaintiff  would  have  it,  it  is  a  dead 
letter^  whereas  the  construction  ought  to  be  ut  res  magis 
valeilt  qttam  pereat.     Then  there  can  be  no  doubt  that 
all  these  three  sums  are  claimed  in  respect  of  tlie  non- 
perfiwrnance  of  the  matters  contained  in  the  charter- 
party,  and  therefore  fall  witliin  the  general  intent  and 
scope  of  the  obligatory  clause.     But  besides  its  general 
intept,  if  that  should  be  thought  doubtful,  it  has  clearly 
a  spedal  intent  as  it  r^rds  the  lien  in  respect  of  the 
goods  relandcd,  for  it  especially  binds  the  goods  and 
merdiandizes  to  be  laden  and  put  an  boards  not  the 
goods  if  they  shsdl  be  carried  and  arrive  /   and  therefore 
here  the  criterion  upon  which  the  party's  right  to  Ijen 
is  to  dqpend  is  expressly  pointed  out,  it  is  the  putting  oa 
board;  the  lien  is  to  attach  dpon  the  loading  of  the  goods* 
Therefore  at  least  for  the  sum  claimed  ia  respect  of  (he 
goods  relandedthedefendants  will  be  «itiiled«  What  was 
decided  in  Phillips  v.  Rcdie  was  only  applicable  toj|  case 
where  the  charter-party  did  not  contain  this  clause,  and 
nothing  was  said  touching  the  effi?ct  it  would  have.   And 
as  to  the  objection  that  there  is  not  any  instance  in  which 
a  court  of  admiralty  or  other  court  has  acted  upon  this 
clause,  neither  is  there  any  where  it  has  refosed  to  act, 
and  if  there  were  it  would  not  preclude  the  party  of  hia 
lien,  if  upon  the  fair  construction  of  the  clause  he  is 
s  entided  to  it.     And  with  respect  to  die  difficulty  of 
ascertaining  what  pordoh  of  the  goods  shall  be  detained, 

by 
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t)j  reason  that  the  lien  cannot  go  beyond  the  amount        18 14, 
of  the  penalty,  it  may  be  answered  in  the  language  of 
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Harrison  v.  Wright  {a\  "  that  the  penalty  is  only  againtt 
auxiliary  to  enforcing  the  performance  pf  the  contract^ 
and  the  party  grieved  may  either  take  the  penalty  as  his 
debt  at  law,  and  assign  his.  breach  under  the  statute,  01* 
jnay  bring  his  action  for  damages  upon  the  breach  of 
llie  contract,**  and  in  like  manner  his  lien  may  extend 
to  the  damages  beyond  the  amount  of  the  penalty.  But 
&rther,  the  ship-owner  had  a  lien  in  respect  of  tHe 
goods  relanded,  at  the  common  law,  and  altogether 
independent  of  the  obligator}'  clause.  As  soon  as  the 
goods  were  put  on  board,  the  master's  duty  and  re- 
sponsibility commenced,  and  on  the  other  hand  he 
acquired  an  incipient  right  to  freight.  The  shipper 
cannot  demand  a  return  of  the  goods,  after  they  are 
once  shipped,  without  satisfying  the  master  for  his 
firdght,  because  the  master  nlay,  if  he  will,  insist  upon 
prosecuting  and  completing  his  voyage,  and  so  entitle 
liimself  to  the  whole  freight.  It'  follows  therefore  that 
ijt  those  goods  which  were  taken  out  by  the  agent  of 
the  shipper  some  freight  was  due,  either  the  full 
freight,  or  freight  pro  rata  itineris.  According  to 
Udimdge  v.  Grey  [b)  it  was  the  full  freight,  because  the 
master  would  have  carried  them  to  the  port  of  delivery, 
but  the  shipper  would  not  let  him  do  so,  but  todc  them 
oat  against  his  consent  And  Lord  Mansfield  recog- 
nized that  principle,  and  the  decision, 'which  was  found- 
ed upon  it,  of  LtUwidge  v.  Grey ;  ahd  in  the  same  spirit 


U)  n  Sost,  343. 

{h)  Abbott  on  Merchant  Ships^  319.  4tii  edit.    8.  C.  cit.  in  Znke  t. 
IjJe,  %Bun,  885. 
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1814.        jLawence  J.  in  CaA  v.  Jennings  (a)  said,  *'  the  nulster  it 

J  not  entitled  to  the  whole  freight  unless  he  perfonh  the 

i^aiitst        whole  voyage,  except  in  cases  tvhere  the  aixmer  of  Ihe 
Oladstomb* 

goods  prevents  him.**    The  same  principle  also  governed 

the  decision  of  Westland  v.  Robinson  {b\  and  was  laid 
down  in  Hunter  v.  Prinsep  (c).  ,But  if  not  the  whole 
«  freight,  at  least  freight  pro  rata  itineris  was  d&e^  be- 
cause the  freighter  has  received  his  goods  again  by  the 
hands  of  his  agent,  for  as  to  the  acts  of  the  agent  having 
been  in  invitum  of  the  freighter,  if  he  was  agent  for 
loading  the  goods,  he  was  so  for  taking  them  back, 
there  was  no  countermand  of  his  authority.  In  either 
case  therefore  some  freight  bdng  due  upon  this  portion 
of  the  cargo,  whether  it  were  for  the  whole  voyage  or 
only  pro  rata,  the  master  was  not  bound  to  part  with 
the  possession  of  it  until  such  freight  was  paid,  and'if 
he  did  part  with  it,  he  might  detain  any  other  portion 
of  the  same  consignment  for  the  freight  due  upon  the 
whole.  That  was  so  decided  in  Sodergreen  v.  Flighi{d)f 
and  more  than  that  the  defendants  here  do  not  requite 
to  do,  which  for  the  above  reasons  and  authorities  it  is 
submitted  they  are  entitled  to  do.  Wherefore  the 
defendants  are  entitled  to  a  lien  not  onljr  for  the  freight 
of  the  cargo  brought  home,  but  also  for  all  the  three 
sums  in  question,  or  at  least  for  one  of  those  sums. 
With  respect  to  Curling  v.  Long^  if  it  is  supposed  'to 
lay  down  as  a  principle,  that  a  right  to  freight  cannot 
commence  until  the  ship  has  broken  ground,  it  is  at 
variance  with  all  the  cases  where  the  same  question  has 
arisen  upon  an  insurance  of  freight.  That  principle 
also  does  not  accord  with  the  case  in  2  Eq.  Cos.  Abr.  98* 

(s)  7  r.  A  385.  (I(\  Cited  in  i  Fen,  ai». 

(r)  Per  Ld.£//#ii^«^j&C.J.  iQ££tttZ9^        {^)  Q^Xtd^n6£aa,S^^ 
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pi.  i^  and  exceptions  to  it  will  be  found  in  Beawes        i8i4« 
iex.  mere.  87.  (a)  and  in  Dig.  lib.  ig.  tit,  2.  c.  26. 


Littledale  in  reply,  u^ged  that  die  obligatory  clause 
amounted  to  no  more  than  a  security  for  performance 
oi  covenants,  with  a  penalty  to  be  inforced  by  action, 
and  assignment  of  breaches  under  the  statute.  And 
upon  the  other  point  he  observed  that  jione  of  the  cases 
cuted  to  shew  that  freight  was  due  for  the  goods  relanded 
applied  to  the  question  of  lien,  but  only  to  suits  either 
at  law  or  in  equity  for  a  compensation  for  freight* 
On  the  other  hand  Cook  v.  tjknnirfgs  (A)  was  a  direct 
authority  that  no  action  would  lie  for  the  freight  of 
these  goods,  because  by  the  terms  of  the  charter-party 
the  freighter  only  engaged  to  pay  freight  on  delivery  of 
the  goods  at  the  king's  beams. 

Lord  EiXENBORouGH  C.  J.  I  am  clearly  of  opinion 
that  no  lien  existed  at  the  time  of  bringing  this  action, 
4he  only  demand  upon  which  a  lien  did  exist,  that  is, 
on  the  cargo  actually  brought  home,  having  been 
satisfied  Freight  is  only  due  at  the  common  law  for  the 
regular^  bringing  of  the  goods  to  tl^e  place  of  djestina- 
tion,  pursuant  to  the  stipulations  and  terms  of  the 
charter-party.  If  there  be  not  a  regular  loading  of  the 
goods  on  the  part  of  the  freighter  so  as  to  giv6.occaaioa 
to  the  earning  of  freight,  that  becomes  the  subject  of 
dead  freight,  and  is  a  claim  to  be  made  by  the  ship* 
owner  upon  the  covenant:  or  if  the  goods  having  been 
once  regularly  put  on  board,  pause  shall  afterwards  be 
given  by  the  freighter^  which  preventa  the  freight  from 

(«)  See  I  ir.^^.  636.11.  {i)  7  7.JU3^t. 
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1814.        becoming  due  on  them,  in  that  case  also  it  is  a  subject 
""""""       of  claim  under  the  covenant  contained  in  the  charter- 

BlULET 

egmnst  party.  Here  the  question  is  not  whether  there  be  any 
remedy  by  action,  but  only  whether  there  be  the  specific 
remedy  of  lien  on  the  cargo.  A  great  deal  of  argu- 
ment has  been  very  ingeniously  rested  on  the  clause 
which  is  to  be  found  at  the  conclusion  of  the  charter- 
party,  by  which  the  parties  "  mutually  bind  and  oblige 
themselves,  especially  the  owners,  the  ship,  her  tackle 
and  appurtenances,  and  the  fi-eighter,  the  goods  and 
merchandizes,  to  be  laden  and  put  on  board  the 'ship 
on  that  voyage^  each  unto  the  other  in  the  penal  sum 
of  3000/.'*  This  is  a  mutual  penalty,  but  if  we  are  tb 
consider  the  clause  in  the  way  of  a  lien,  the  remedy  will 
not  be  mutual ;  it  will  stand  thus,  that  the  owner  of  tht 
ship  may  detain  the  goods  of  the  freighter  as  a  security 
for  the  performance  of  covenants,  but  the  freighter  can 
never  detain  the  ship,  so  that  there  will  be  no  mu- 
tuality of  lien  between  them.  What  remedy  lies  upoh 
it  is  lefi  in  some  degree  of  uncertainty,  in  a  learned 
work  which  has  been  quoted  in  the  course  of  the  arga« 
ment  And  I  do  not  find  firom  inquirie3  which  have 
been  made,  that  any  case  has  occurred  in  which  this 
particular  clause  has  been  commented  on  with  a  view  to 
the  particular  remedy  it  affords.  The  clause  is  not 
familiar  to  us  in  England^  but  has  been  imported  finom 
Pothier.  It  is  like  the  charter-party  I  believe^  of  Freifck 
origin,  and  I  know  not  whether  there  may  not  be  some 
immediate  proceeding  upon  it  in  that  country.  But 
an  obligatory  clause  is  not  unfamiliar  to  us  in  policies 
of  assurance^  by  which  the  assurer  binds  himself  his 
heirs,  executors,  and  goods,  to  the  assured^  How,  it  migr 
r  be  said,  in  aA  instrument  not  under  seal  is  he  to  bi^d 

bis 
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his  heirs?  but  that  again  is  a  form  borrowed  &om  the        l8i4* 
JFretick  marine  policy,  where  perhaps  there  may  also  be  ' 

a  means  of  enfoi;cing  it  against  the  heir.  But  how  can  agaimt 
die  lien  which  is  claimed  in  Uiis  case  be  pronounced  to 
exist  at  law?  I  do  not  say  that  a  court  of  equity  might 
not  afford  a  remedy  to  the  par^  under  this  clause^ 
though  there  does  not  seem  to  be  any  instance  of  its 
having  so  done.  But  at  law  what  lien  is  there  under 
it?  In  Phillips  v.  Bodie  it  was  considered  that  a  lien 
for  freight  existed  only  in  respect  of  freight,  which  was 
actually  earned  by  the  arrival  of  the  goods  at  the 
stipulated  place  of  destination.  Perhaps  here,  as  in 
Phillips  V.  Bodie,  an  action  would  lie  on  the  covenant 
jbr  damages,  for  preventing  the  ship  owners  from  ac* 
quiring  the  means  of  obtaining  the  freight,  by  putting 
on  board  a  deficient  cargo.  But  it  is  absurd  to  imagine 
that  this  clause,  which  cannot  be  mutually  obligatory, 
was  intended  to  give  a  lien  on  one  side  without  the  like 
remedy  on  the  other.  Whatever  benefit  therefore  is 
to  be  derived  out  of  it,  seems  as  if  it  must  he  deriyed 
through  the  medium  of  a  court  of  equity.  There  has 
been  po  remedy  afibrded  under  it  in  a  court  of  law, 
and  still  less  by  means  of  actual  lien ;  which  is  the  act 
of  the  party.  This  is  not  freight  earned  within  the 
terms  of  the  charter-party ;  it  falls  under  the  general 
covenants,  either  for  demurrage  or  for  providing  a 
full  cargo,  but  the  party  cannot  have  this  suppletory 
remedy  by  way  of  lien.  It  would  be  going  too  far  to 
hold  that  this  clause  gave  him  a  lien  for  the  non-per-* 
formance  of  covenants.  If  he  had  a  lien,  the  conse- 
quence would  be  that  the  other  party  might  obtain  the 
gppds  clear  of  the  l&en  by  tendering  the  money ;  but  he 

Q  3  <x)ul4 
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iti4»        could  not  by  so  doing  absolve  himself  from  the  noivi 
^  performance  of  covenants. 

BltLBT  *• 

Olao»tv«b.  ,  Le  Blanc  J.  TTiis  is  a  question,  not  arising  upon 
an  action  brought  to  recover  the  value  of  the  goods 
from  the  ship-owners,  but  upon  an  action  brought  by 
the  assignee  of  the  freighter  to  recover  money  paid  by 
him  to  the  ship-owners  under  protest.  With  respect 
to  the  cargo  which  has  been  brought  home  there  is  not 
any  question ;  because  it  is  clear  the  ship-owners  were 
entitled  to  detain  it,,  until  the  money  due  for  freight 
was  paid.  As  to  that  therefore  there  can  be  no  doubt 
that  the  plaintiff  is  not  entitled.  The  next  quesdon 
•prises  upon  a  claim  for  dead  freight,  or  unoccupied  q>ace, 
t^hethff*  the  ship-owners  can  detain  the  cargo  actually 
brought  home  until  they  are  satisfied  in  payment  for  a 
full  csirgo.  And  the  next  question  arises  upon  a  daim 
for  denxurrage.  With  respect  to  these  two  claims,  I 
think  that  no  question  could  have  been  made^  had  it 
not  been  ibr  the  concluding  penal  clause  in  the  charter- 
party;  for  widxout  that,  the  case  of  Phillips.  v«  Bodie 
would  have  precluded  the  question.  These  two  points 
therefore  depend  upon  that  clause.  There  is  only  one 
more  remaining  question,  which  arises  upon  a  daim 
piade  for  freight,  in  respect  of  goods  which  were  ac- 
tually piit  on  board  in  liussia^  but-taken  put  again  by 
process  conformably  to  the  Russian^lbiji  in  ccpsequence 
pf  the  charterer  haying  failed  in\^|wering  the  bills 
drawn  upon  him.  That  question  depends  uppn  whe* 
ther  freight  was  earned  in  respect  of  them  so  as  to 
/entitle  the  ship-owners  to  detain.  The  two  points  upon 
^e  claim  for  demurrage  and  dead  freight  have  been 
fully  discussed  and  explamed  by  my  Lord.    It  is  im- 
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po^ble  that  this  obligotoiy  clause  can  be  construed  to        .1814. 
mean  that  the  owners  of  the  ship  should  have  a  li«i  on         — — 
the  goods  brought  home,  fcr  every  breach  of  covenant        agatMst 
contained  in  the  charter-party,  as  for  instance  the  not       *-^"*t<*"«» 
loading  a  full  cargo  and  for  demurrage.     The  remedy 
for  such  matters  rests  entirely  in  covenant :  the  clause 
could  not  mean  to  give  the  ship-owners  a  lien :   if  such 
had  been  its  intention  it  might  easily  have  been  ex- 
pressed in  a  very  few  words,  that  the  ship-owners  should 
have  a  right  to  detain  the  goods  which  should  be 
brought  home,  until  all  their  demiinds  under  the  cove* 
nants  were  satisfied.     Instead  of  this,   the  clause  in 
question  is  introduced,  not  for  the  first  time,  the  effect 
pf  which,  whatever  it  may  be,  cannot  be  attained  fully 
in  a  coqrt  of  law.     One  strong  argument  against  it  is, 
that  one  party  cannot  by  possibility  avail  himself  of  the 
lien^  I  mean  the  owner  of  the  goods  cannot  withhold 
the  ship;   and  so  I  think  the  ship-owners  cannot  avail 
themselves  of  this  clause,  to  detain  the  goods  until  these 
specific  sums  are  paid,  or  in  other  words,  their  demands 
under  the  covenants  are  satisfied.     They  must  rest  on 
the  compensation  to  be  obtained  in  damages  for  the 
several  breaches  of  covenant.     As  to  the  last  point,  I 
mean  the  claim  in  respect  of  those  goods  which  were 
put  on  board  and  afterwards  relanded  and  restored,  I 
think  the  goods  cannot  be  considered  as  having  become 
liable  to  height,  because  no  fireight  was  earned  upon 
them.     There  is  no  case  to  shew  that  fireight  has  been 
considered  as  earned  for  goods  merely  put  on  board, 
and  not  carried  home,  but  taken  away,  before  any  step 
made  towards  the  performance  of  the  voyage.      It 
might  be  a  breach  of  covenant  to  unload  them,  after 
tJ^ey  were  once  on  board,  and  thereby  prevent  the 
Q  4  party 
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1 8 14.  party  from  acquiring  his  freight  upon  thenif  bilt 
^j^^^^  freight  cannot  be  considered  as  earned  merely  from  the 
against        circumstance  of  the  jroods  having  been  put' on  bo^jrd^ 

OLAOSTeNE,  ^  J 

An  action  might  lie  against  the  party  for  misconduct- 
ing himself  but  I  cannot  consider  that  freight  has  heea 
earned  upon  them,  subject  to  the  paymaat  of  whidi 
the  ship-owners  are  entitled  to  detain  the  goods  actually 
brought  home.  Neither  am  I  prepared  to  say  that  the 
freighter's  agent  abroad  was  to  be  considered  as  acting 
in  respect  of  the  relanding  of  the  goods  as  agent  for  the 
freighter  at  home.  He  acted  indeed  as  his  agent  in 
loading  the  good^  but  hostiiely  to  his  employer  after«* 
wards,  when  he  proceeded  imder  the  process  of  the 
Gour^  in  Russiuy  though  what  was  done  by  him  was 
ip  consequence  of  the  act  of  his  principal.  It  seems  to 
me  impossible,  in  any  view  of  the  case,  in  a  court  of  law 
to  consider  that  the  sliip-owncrs  are  entitled  to  detain 
these  goods  for  this  sum  of  money  claimed  as  freight. 
Consequently,  the  Defendants  are  only  entitled  so  &r 
as  freight  is  due  to  them  on  t^e  first  point  With  re- 
spect to  the  other  three  sums  of  money,^  I  think  the 
Plaintiff  is  entitled  to  recover, 

Bayljsy  J.  I  entirely  concur  with  my  Lord  and 
iny  Brother  IjC  Blanc,  that  the  Plaintiff  has  no  ri^t 
to  compel  the  payment  of  the  three  sums,  for  dead 
freight,  for  demurrage,  and  for  the  goods  put  on  board 
in  Russia^  and  afterwards  unloaded  there,  and  taken 
away.  As  to  th^  charge  for  demurrage,  and  dead 
freight,  laying  out  of  the  case  the  concluding  clause  of 
the  charter-party,  Phillips  v.  Rodie  is  in  point  to  shew, 
fhat  the  captain  had  no  right  to  detain  the  goods. 
hfi  to  the  freight  for  the  goods  put  on  boards  and 
8*  after-. 
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ifterwlu^ft  taken  out,  the  learned  counsel  has  relied  with  1 8 14, 
gteatmgemaXj  on  Sodergreenv.  Flight.  That  case,  how- 
ever,  is  distinguishable :  it  was  there  decided  that  the  ajdnst 
master  had  a  lien  upon  the  goods  remaining  on  board,  in  %A°st<'*<» 
respect  of  the  freight  due  upon  that  portion  of  the  goods^ 
and  also  upon  another  portion  which  had  been  brought 
home  and  dehvered.  For  the  Court  considered  that 
the  portion  of  the  cargo  which  had  been  delivered,  had 
been  so  delivered  upon  an  understanding  that  the  cap- 
tain was  to  have  a  lien  for  the  freight  of  the  whole  upon 
the  residue.  But  here  no  freij^t,  to  be  properly  called 
freight,  can  be  considered  as  due  in  respect  of  that 
portion  of  the  goods  which  was  put  on  board,  and  afters- 
wards  taken  away;  whereas  in  Sodergreen  y.  Uighf 
freight  was  due.  Here  we  cannot  be  sure  that  anf^ 
freight  would  ever  have  become  due^  in  respect  of  the 
goods  which  were  merely  put  on  board.  In  order 
to  entitle  a  party  to  frdght  the  goods  must  leafch  the 
port  of  destination,  and  be  deliverable.  How  can 
we  say  with  certainty  that  this  portion  of  the  goods 
would  ever  have  reached  its  destination?  It  is  said 
indeed  that  the  ship  and  the  rest  of  the  cargo  did 
arrive;  so  they  did;  but  it  does  not  necessarily  fol- 
low, that  if  the  whole  had  been  on  board,  the  ship 
with  her  cargo  would  have  arrived.  The  ship  would 
have  been  more  deeply  laden,  or  she  might  have  been 
detained  later,  or  other  accidents,  in  consequence  of 
having  the  whole  cargo  on  board,  might  have  pre« 
vented  her  arrival.  Here^  perhaps,  the  ship-owners 
would  be  entitled  to  damages  against  the  shipper  for 
that  portion  of  the  goods  which  was  taken  away,  but 
those  damages  would  be  in  the  nature  of  dead  freight,  as 
in  the  case  of  FhiUips  v.  JSodie.    If  then  the  captain  had 
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iSx4«        no  right  to  detain  tlie  goods  independently  of  thk  last 
■  clause,  is  it  the  proper  construction  to  be  pot  upoQ 

.  ^ainsi  that  clause,  that  it  was  intended  by  the  parties  to  sub-^ 
ject  the  goods  to  a  lien  ?  If  that  were  the  intention,  it 
would  subject  the  goods  to  a  lien  for  every  breiach  ct 
the  charter-party,  however  minute ;  and  the  owner  of 
die  ship  would  be  entitled  to  detain  the  goods  until  he 
was  paid  a  compensation  for  damages,  however  smalL 
That  would  be  so  monstrous  as  to  make  a  constracticm 
leading  to  that  con^uence  absurd*  We  cannot,  un-^ 
less  we  were  bound  by  authorities,  say  that  such  ought 
'  to  be  its  construction.  Here  the  ownar  of  the  goodsi 
being  bound  in  a  certain  sum  as  apenait}^  in  like  mMb> 
ner  as  the  owner  of  the  ship,  it  could  only  be  the 
intention  of  the  parties  that  the  one  should  be  8ul>- 
ject  to  a  lioi,  if  the  other  was  also  subject  to  a  €or<r 
respon^g  lien.  But  the  ship-owner  could  never 
have  been  subject  to  a  lien,  therefore  it  is  a  &ir  ar-r 
gument  upon  the  construction  to  say  that  neither  was 
it  intended  that  the  owner  of  the  goods  should  be  sulb- 
ject  to  a  lien*  Therefore  the  plainti£f  is  entitled  t^ 
recover  the  three  sums  demanded. 

Judgment  for  the  I^aintlil^  (a) 

(f)  ikm^rV  J.  wt&  absent^ 
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Davies  against  Humphkeys.  ^'»^'  . 

T)EBT  on  the  stat  32  Geo.  2^  c.  58,,  against  the  de-  TKeitit3aa3, 

'^   fendant  as  town  clerk  of  the  borough  oiPembrohe^  Wna  •nTflccr 

for  a  penalty  of  looi     The  plaintiff  declares  in  the  3d  ^^jl^ri^i 

tpunt  that  tlie  defendant,  beine  town-clerk,  &c.  and  an  <h«  c°<^<^y  ^ 

°  the  records,  t« 

officer  of  the  corporation,  and  having  the  custody  of  permit  any 
and  power  over  the  records  of  the  same,  on  the  loth  of  corporation  10 
Nooember  1812,  (the  same  not  being  Christmas  Day^  deVTorihe^d^ 
Good  Friday^  or  Sttnd^,)  at  Pembfvke^  one  G.  Ori^  IJ^^n^n  of 

and  one  J.  Fwrkng^  two  freemen  of  the  corporation,  the  fieemen, 
J.J    -  ,       _  4.     ,        •       ,  .  J    *c.  of  the  com 

did,  between  the  hours  of  nine  m  the  mommg  and  pof«tioii,aod 

three  in  the  afternoon,  demand  of  the  defendant  to  the  town-derk 

permit  them  to  inspect  the  books  and  papers  wherein  ^^^  |ns^ 

the  admissicms  and  swearing  in  of  freemen,  boigesses,  IJ^^.^VdlTo'^ 

and  other  members  of  the  corporation,  and  particularly  stampt,  of  the 

adovisHoii  aov 

we  q>pointment  of  the  common  oonncil  men  of  the  cor-  swearing  in  of 
poration,  were  entered,  and  did,  at  the  time  of  making  rJfoKd  m  i^ 
*ueh  demand,  offer  to  pay  the  defendant  tiie  sum  of  one  ^J^ontl)^ 
shilling^  pursuant  to  the  statute  but  that  the  defend-  ^\,|2J'^J*^„ 
ant  so  being  such  town-derk,  &c.  then  and  there,  upon  nsoal  to  enter 

the  order  for 

^ch  demand  of  the  said  Oriel  and  Furlongs  \lid  refuse  the  tdmissbn 
and  deny  them,  so  being  fireemen  as  aforesaid,  the  in-  ll^of  Uk  bn^ 
spection  of  such  books  ^nd  pqwrsy  contrary  to  the  form  \^^^  d?d*not 
of  the  statute^  thereby  he  for^ted  100/.,  &c.    And  in  thereby  incu^ 

a  penalty. 
the  7th  count  he  declares  in  the  like  form,  but  connnmg 

i(  to  a  refusal  of  the  books  and  papers  wherein  the  ad- 
missions and  swearing  in  of  the  freemen  of  the  corpo- 
ration were  entered,  on  a  demand  made  by  one  J.  Leachs' 
and  one  P.  Caulfieldf  two  other  freemen  of  the  corpo- 
fatipn,  for  that  purppse.    Plea  nil  debetn    At  the  trial 

before 
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18x4^  before  JSoy/^  J.  at  the  Herefordshire  aasizeUt  the  tw0 
'         several  demands  as  alleged  in  these  counts  were  proved, 

^atHst  and  that  one  shilling  was  on  each  demand  paid  to  the 
defendant  by  the  persons  making  such  demands,  and 
received  by  him.  Tlie  defendant  on  both  occasions  o£» 
fered  to  permit  those  persons  to  inject  all  the  entries 
made  on  stamps,  of  the  admission  and  swearing  in  of 
burgesses,  but  refiised  to  permit  an  inq)ectiQn  of  any 
Other  books  or  papers,  although  he  then  had  in  hia 
custody  as  town-clerk  a  book  called  the  common  councU 
book^  in  which  it  was  usual,  aniong  other  matters  un- 
connected with  tlie  subject  of  this  action,  to  enter  the 
Qames  of  the  common  council  of  the  corporation,  (whe 
•re  made  out  of  the  burgesses,)  and  the  order,  with  its 
date,  of  the  common  council  for  their  admission  and 
^wearing  in,  and  that  they  were  accordingly  admitted 
and  sworn  in.  It  was  ako  usual  to  enter  orders 
made  by  the  council  for  the  admission  of  burgesses  in 
the  same  book,  among  other  matters  unconnected  with 
tliis  suit,  containing  in  the  same  manner  the  order  with 
its  date  made  at  a  common  council  for  the  admissicm 
and  swearing  in  of  the  said  burgesses  (nominadm)  at 
that  or  any  future  fortnight's  court.  And  against  se- 
veral of  their  names  is  written  *^  Sw."  (with  a  date.) 
.  Under  the  orders  so  made  for  the  admission  and  swear* 
ing  in  of  common  council  men,  and  burgesses  respect* 
ivdy,  the  mayor  and  common  council  men  sign  their 
names,  and  after  the  making  of  such  order  for  the  ad« 
mission  and  swearing  in  of  burgesses,  any  person 
thereby  ordered  to  be  admitted  and  sworn  a  burgess, 
may  be  admitted  at  that  or  any  other  future  court* 
The  aforesaid  entries  of  **  Sw.^  followed  by  a  date  have^ 
c{  late  years,  and  since  the  borg^ses  have  veiy  much 

in- 
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mcreasied  in  number,  been  usually  made;  but  fonnerly,         1814. 

when  the  biiriresses  were  not  so  numerous,  it  was        •— -— 

„         ® .  .  -  __ ,  Davim 

not  usually  though   sometimes  done.     This  common         against 

council  book  contained  entries^  in  the  above  foims,  of 

the  names  of  many  of  the  former  as  well  as  present 

common  council  men  and  burgesses  of  the  corporation. 

Tile  entries  on  stamps,  the  inspection  of  which  has 

never  been  refused  by  the  defendant,  and  which  are 

r^ularly  made  in  books,  exclusively  appropriated  to 

that  purpose  by  the  defendant,  are  in  the  following 

form: 

Town  and  borough  of  Pembroke.  A.  A,  farmer, 
was  admitted  and  duly  sworn  a  burgess  of  this  town 
and  borough  the  29th.  day  of  November  1784,  as  by  an 
•rder  of  council  c^the  i8th  October  1784. 

A  verdict  was  found  for  the  plaintifT  on  the  two 
counts  set  forth,  subject  to  the  opinion  of  the  Court 
upon  the  above  case,  whether  the  pIainti£P  is  entitled 
to  recover  on  these  cotmts,  or  either  of  them.  If  the 
Court  shall  be  of  opinion  he  is  entitled  to  recover  on 
both,  the  verdict  to  stand ;  if  on  one  only,  the  verdict 
to  be  entered  accordingly.  If  he  is  entitled  to  re- 
cover on  neither  count,  a  verdict  to  be  entered  for  the 
defisndant. 

Peakej  for  the  plaintiff,  submitted  two  questionsV 
first.  Whether  a  person  in  the  situation  of  the  defend- 
ant, having  the  custody  of  the  recofrds  and  entries  6f 
admission  of  the  different  corporators,  is  not  bound 
to  ^ve  inspection,  as  well  of  tlte  original  orders  ibr 
their  admisnon  and  swearing  in,  as  of  the  entries  of 
th^  actual  admission  and  swearing  m«  And,  secondly. 
Whether  he  is  not  bound  to  permit  an  inspection  of  tbe 

entriea 
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1814*  entries  relating  to  the  common  ooimcil  men»  Hesaict^ 
X)Avt«s  ^^  though  it  was  upwards  of  50  years  since  the  first 
HimfMiTf.  ***^^  passedj  there  did  not  appear  to  have  been  any 
decision  upon  the  subject;  but  comparing  that  statute 
with  those  passed  subsequently  upon  the  qame  subject, 
it  seemed  to  have  been  the  object  of  the  legislature 
from  time  to  time  to  extend  the  right  of  search,  and 
to  give  puldidty  to  the  entries  relating  to  corporate 
titles.  The  first  statute  is  3  6.  31  c.  15.  (Dttrham  act), 
the  4th  section*  of  which,  with  a  view  to  the  election 
of  members  to  parliament,  enacts,  <<  that  any  can- 
didate^  &g.  upon  demand  shall  be  permitted,  at  any 
time  be^re  and  within  a  month  after  the  decdon, 
io  inspect  the  books  and  papers  wherein  the  ad-  • 
missions  of  fireemen  are  entered,  and  to  have  o^ies 
thereof;"  which  clearly  contemplates  that  there  might  be 
more  books  and  papers  than  one^  relating  to  the  same 
entry.  It  afterwards  imposes  a  penalty  upon  the  officer 
^  if  he  shall  refuse  the  inspection  of  such  books  and 
papers;**  which  words  weem  to  point  severally  to  the 
book  containing  the  order  for  admission,  and  thestamped 
paper  on  which  the  admission  shall  be  entered.  And 
there  appears  to  be  good  reason  for  this^  for  as  the 
stamped  entry,  as  in  this  case^  discloses  nothing  more 
than  the  Bact  of  the  party's  admission  and  swearing  in 
on  a  particular  day,  in  pursuance  of  a  former  order 
which  it  refers  tc^  how  can  it  be  seen  without  an  inspee- 
•  tion  of  that  order,  whether  he  was  duly  admitted  and 
sworn  in,  which  must  depend  upon  whether  the  order 
for  b\»  admission  was  made  at  a  corporate  meeting  duly 
holden?  Therefore  to  give  an  inspection  of  the  stanqied 
]pBpet  but  withhold  the  ori^nal  order,  would  be  to 
permit  inquiry  but  deny  infonnatiotti    But  fiurther,  the 

Durham 
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Jiurham  act  being  found  insufficient,  the  stat  12  G.  3,         1814. 
c;2i.  was  passed:  the  ad  section  of  which,  <<' in  order        ^ 
that  it  may  be  known  what  persons  are  from  time  to        ai<anst 
time  admitted,"  enacts,   *^  that  any  two  freemen  or 
burgesses,  upon  demand,  shall  be  permitted  at  any  time 
whatsoever,  between  certain  hours,  to  inspect  the  entries 
of  admission  of  freemen,  burgesses,  or  other  inferior 
corporators."    This  was  an  extension  of  the  right  of  in^ 
spection  to  corporators  with  a  view  to  their  own  govern* 
ment^    and  it  enlarges  the  power  of  inspection  by 
permitting  it  at  all  times,  but  it  is  admitted  that  this 
power  does  not  relate  to  the  entries  of  admissions  of    . 
common  council  men.    Afterwards  came  the  statute  in 
^pestion,  32  G^  3.  c.  gS^  which  was  passed  as  well  fi^ 
corporation  as  fmr  parliamentary  purposes,  and  grants 
(tf.  4.)  ^  inspection  at  all  times  (accept  on  the  excepted 
days)  to  any  member  of  the  corporation,  of  the  hocks 
and  papers  wherein  the  admission  or  swearing  iii  of  free- 
men, burgesses,  or  other  members,  or  officers  of  the 
eorpomtion,  shall  be  entered."    This  statute  is  not, 
like  the  others,  confined  to  the  entries  of  admission 
only,  but  speaks  of  the  admission,  or  swearing  in,  evi- 
dently treating  them  as  distinct  things.     And  great 
mischief  mij^t  result  to  the  corporators  at  huge  if  it 
Were  in  the  power  of  the  town  clerk  to  refuse  them  an 
inspection  of  the  original  order  for  the  admission  and 
swearing  in  of  any  one  corporator ;  for,  suppose  the 
town-derk  to  neglect  making  the  stamped  entry,  the 
consequence  would  be^    that  jbs  any  person  who  has 
acted  as  a  corporator  for  six  years,  is  by  this  stap 
lute  protected  in  his   office,    however  defective  his 
title  may  be  upon  the  original  order,  the  town«clerk 
would  by  this  means  be. enabled  to  conceal  from^ 

every 
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i8t4.       ^'^^ corporator  the  names  of  gadi  persons  iwliose  iidm 

*■       "nrere  defbctiire,  until  it  was  too  late  to  object  to  them. 

t^airtst        2dly,  The  entries  rdating  to  the  admission  of  commoA 

HvxpBEBTs.    ^jp^jjjcil  men  are  within  the  comprehensibn  of  the  last 

statute,  for  the  words  are  **  freemen,  burgesses,  or  oth^r 

.  members,  or  officers  of  the  corporation,^  not  *^  other 

it&rior  corporatprs,**  as  in  the  former  act;  and  here' 

it  appears  that  the  common  council  men  are  membere 

of  the  corporation. 

Xodrd  ExxENBORotJOH  C.  J.  We  do  not  sit  Here  to 
make  penalties,  but  to  sajr  whether  they  have  been  in- 
curred. The  statute,  in  giving  permission  to  inqfeot 
books  and  papers^  meant  books  where  theie  aie  books, 
and  papers  where  papers,  in  order  that  it  may  be  known 
who  are  the  members  of  the  corporation,  but  not  of 
every  book  and  paper.  It  mig^t,  £or  any  thii^  X 
know  to  the  contrary,  have  been  very  conrenie&t  to 
have  extoided  this  provision,  bat  in  constmii^  a  penal 
act  we  are  only  to  look  at  what  it  has  said  and  gma* 
It  only  gives  an  inflection  of  the  books  and  papers 
wherein  the  admissiim  or  swearing  in  shall  be  entered. 
Now  an  order  for  the  admission  and  swearing  in  is  a  reej 
difierent  thing,  it  does  not  make  the  par^acoiporatoiz. 

Le  Blanc  J.  An  appointment  of  a  common  council 
man  cannot  be  said  to  be  an  admission  of  a  member  of 
the  corporation. 

Bayley  J.  The  argument  is  that  an  order  fin-  acl'- 
mission  is  a  part  of  the  admission. 

Verdict  to  be  entered  for  the  Defendant,  (a) 

W.  Owen  was  to  have  argued  on  the  other  side. 
(«}  DtfTTif i<r  J.  wu  abfcnt. 
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The  King  against  The  Inhabitants  of  Beaulieu.  Saturdirr,      • 

TTPON  appeal  against  An  order  of  two  justices,  re-  An  invalided 

moving  BxttA  Peters  and  her  two  children  from  dcpot[who,m 

the  parish  hf  Milton  to  the  parish  p(  Beaulieu,  both  in  ^"dcr*iv^°^* 

the  county  of  Siott/^«i»^(wi,  the  sessions  confirmed  the  ▼crnment.hid 

^  -^^  leave  of  tbicnce 

order,  subject  to  the  opinion  of  this  Court  on  the  follow-  upon  tgreeing 

to  relinquish 
lUgCase:  hU  pay  for  the 

The  pauper  is  the  wife  of  Hans  Peters,  and  her  llr.*!;  wil^'t 

maiden  settlement  is  in  the  parish  of  Beaulieu.     Hans  "e^cdfrom 

'^  time  to  time, 

Peters  is  a  Swede*    Some  years  ago  he  entered  into  the  by  furlough,  for 
British  service,  as  a  soldi^er  in  the  3d  battalion  of  the  Hods  of  three. 
60th  reinvent  of  foot,  and  in  1806  was  invalided)  and  roon*ha/^kh 
sent  to  the  depot  at  Lt/min^on.     During  the  period  of  ''^Jf "^^|f^  ^ 
his  being  at  that  depot,  it  was  suggested  to  government  depot  for  them, 
by  the  commanding  officer  there,  that  it  would  be  an  togmjnaiettle* 

.     11  .         1       •        1- 1     1  n    t  tsitnt  by  hiring 

economical  plan  to  give  the  mvalids  leave  of  absence,  and  serrice  for 

upop  their  agreeing  to  relinquish  their  pay  during  such  be^^'id*jurii 

absence.    The  suggestion  was  approved  by  government,  h^^JJlf/^tthiiT 

and  oid^ed  to  be  carried  into  execution.     In  the  be-  t^«  *^**  3  ^* 

&  M,  r.xi., 

ginning  of  the  year  1808  Hans  Peters  hired  himself  as  though  before 

11  -tr        -n      y  n  r  >      '      .  i    '"ch  hiring  th« 

a  monthly  servant  to  Mrs.  A»o2^5^  otL^nungton,  ana  mi»tre»  applied 
afterwards,  on  the  20th  of  July  in  that  year,  being  then  manding^fficcr 
unmarried,  hired  himself  to  Mrs.  Bowles  for  a  year,  l^^^^f^^^'^"" 
and  served  such  year  in  the  parish  of  Lymington.  Pre-  ""jj^l'  *^*'*  ^'*"" 
viously  to  this  second  hiring  Mrs.  Bowles  applied  to  the  and  was  told 
commanding  officer  at  the  depot,  to  know  i(  Peters  and  during  the 
Xliight  hire  himself  for  that  period,  and  was  told  that  H^teei^dlo 
he  might.  During  the  whole  of  his  service  for  a  year  pallid  upoIi*nor 
with  Mrs.  Bowles  he  received  no  pay,  nor  was  he  called  did  petformany 

*    ^  military  duty. 

upon  to  perform,  nor  did  he  perform,  any  military 
Vol.  III.  R  dutyj 
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^uty ;  but  he  used  to  go  to  the  depot  in  Lgfrnington 
firom  time  to  time  to  get  his  furlough  renewed,  which 
never  took  him  more  than  half  an  hour.  The  com- 
manding officer,  on  hi?  evidence,  said,  that  he  could 
send  for  him  at  any  time>  if  the  eidgencie^  of  the  state 
required  it«  The  books  of  the  depot  were  produced, 
from  which  it  appeared  ihsX  Peters  was  invalided  in 
September  1806;  that  on  the  25th  o!  September  1808  a 
furlough  was  granted  to  him  till  the  25  th  of  December ; 
that  on  the  23d  of  December  it  was  prolonged  till  the 
23d  of  June  1809;  that  on  that  day  it  was  prolonged 
till  the  23d  of  October^  from  thence  to  the  23d  of  i>- 
eembeTi  and  from  thence  to  the  23d  of  April  18 10; 
that  he  returned  again  to  the  depot  on  the  12th  of 
February  1810,  and  was  discharged  on  the  5th  of  Nq- 
member  i8io. 


Sehsyrtf  in  support  of  the  order  of  sessionsy  con- 
tended that  Peters  did  not  gain  a  settlement  by  this 
hiring  and  service,  inasmuch  as,  by  reason  of  his  bang 
a  soldier  at  the  tim^  he  was  not  sui  juris  to  hire  him- 
self for  a  yean  And,  ist,  he  observed  that  the  3  W* 
SfM.  c.11.9  by  which  persons  might  formerly  have 
gained  a  settlement  by  delivery  and  publication  of  no- 
tice, expressly  excepted  a  soldier  from  the  operation  of 
that  provision  until  after  the  dismission  of  such  soldier. 
From  which  he  argued  that  the  7th  section  of  the  same 
statute,  which  enabled  persons  to  gain  a  settlement  by 
hiring  and  service  without  delivery  of  notice,  though 
not  followed  by  a  similar  exception  of  the  soldier, 
yet  must  be  taken  as  subject  to  it,  for  the  language 
is,  *'  if  he  shall  be  lawfully  hired,"  which  means  law- 
ful as  well  in  respect  of  tlie  foregoing  exception,  as  in 
•4  other 
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other  respects.  But,  independently  of  that  ol^ectioib  1814* 
and  upon  the  same  principle  on  which  it  has  been  held  /• 
that  an  apprentice  during  the  subsistence  of  his  indei>-  agai$at 
tures  (a),  or  a  soldier  who  is  a  deserter  (6)^  are  inca^-  tanu  of « 
pable  of  acquiring  a  settlement  by  hiring  and  service,  B*a¥*i«v. 
a  settlement  was  not  acquired  in  this  case.  The  prin- 
ciple is,  that  to  every  contract  there  itinst  be  parties 
competent  to  contract ;  from  which  it  follows,  that  the 
party  who  hires  himself  as  a  servant  must  be  disencum- 
bered from  any  other  relation  which  may  defeat  the 
performance  of  his  engagement ;  fi>r  unless  he  be  so, 
he  is  not  free  to  contract,  and  if  he  be  not  free  to  con- 
tract, he  cannot  be  lawfully  hired.  Now  the  obliga- 
tion that  results  from  the  relation  in  which  a  soldier 
stands,  is  at  least  of  equal  force  With  that  of  an  i^pren- 
tice ;  his  duties  to  the  state  may  surely  be  placed  in 
the  same  scale  with  the  duties  of  the  apprentice  to  his 
master ;  both  are  incompatible  with  an  unqualified  en'* 
gagement  to  serve  another.  Nor  does  the  consent  of 
the  coDunanding  officer  to  this  hiring  alter  the  case; 
for  supposing  he  had. authority  to  give  such  conseni^ 
jet  he  could  have  sent  for  the  man  at  any  time  acr* 
cording  to  esdgencies;  his  consent,  therefore,  waa 
revocable;  and  for  this  reason  the  consent  of  the 
.  master  to  the  apprentice's  hiring  himself  to  another, 
will  not  entitle  the  apprentice  to  a  settlement  by  hiring 
fjsxd  serrice.  Also  Eex  v.  Norton  seems  decisive  of 
the  present  case,  for  the  Court  came  to  that  deter- 
mination^  not  upon  the  ground  of  the  party's  being 
a  deserter,  but  because,  being  a  soldier,  he  was  not 

(«)  Jtis  ▼.  JMinpmf  iStr.  58%:  and  itc  cs^t  cittd  ia^mIs 
f  Esst,  107. 
{k}  Rex  T.  iVbrf M,  9  East,  ao6. 
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^8i4.        sai  juris,  and  they  expressly  put  it  upon  tbe  feotini^ 

of  the  apprentice's  case^  which  was  decided,  say  the 

mgainst        (3ourt,  not  on  the  groun4  of  its  being  an  excepted  case^ 

taoti  of        or  as  standing  upon  any  occult  efficacy  in  the  indesture 


Bbavlxiv. 


of  apprenticeship,  but  on  the  broad  principle  of  his  not 
being  siri  juris.  As  to  IUjp  ▼.  JVesterleigh  (a),  and  Bex 
▼.  Winchcombe  (£},  perhaps  the  best  way  of  considering 
thoise  cases  is,  that  the  militia-man  is  not,  like  tbe 
soldier,  incapable  of  contracting  for  his  service^  but  that 
be  may  do  so,  subject  to  the  master^s  dispensing  with 
the  excepted  month,  in  case  he  should  be  caUed  out 
And  a  distinction  seems  also  to  have  been  obsenred  in 
Bex  V.  WalpoUj  St.  Peters  {c\  and  Bex  ▼.  Wobum  (d), 
between  the  natmre  of  a  militia-man's  service,  and  that 
of  a  soldier  in  the  line. 

Scarlett  and  Gaselee^  contra,  denied  that  the  words 
« lawfuUy  hh'ed"  in  the  statiite  of  JV.  4r  M.  were  to  be 
construed  as  being  subject  to  the  exception  mentioned, 
which  they  said  was  itnade  diverso  intuitu,  namely,  that 
«  soldier  who  before  the  statute  was  not  an  object  of 
removal,  should  not  by  notice,  which  was  applicable 
•nly  to  persons  who  were  removable,  become  entitled 
to  a  settlement.  And  therefore  the  question  wan 
simply,  whether  the  pauper's  husband  was  lawfully 
hired.  To  try  that  question  by  the  principle  laid 
down  on  the  other  side,  it  cannot  be  doubted  that  be 
was  competent  to  hire  himself,  for  he  had  !©*▼©  »o  to 
do,  and  had  purchased  that  leave  by  paying  an  ec^uiv»* 
lent  for  it  in  the  relinquishment  of  his  pay ;  by  which 

W  £un.  5.  C.  753.  {h)  Dmg.  391. 

W  £aru  S.  C.  638.  {^i^  %  7.  JSL  47^ 

means 
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laeans  he  was  disencumbered  from  that  relation,  the  ful- 
filment of  which  would  have  been  incompatible  with  the 
performance  of  any  other  service.     But  though  he  was 
disencumbered,  he  was  not  divested  of  it ;  a  time  might 
come  when  his  service  would  be  required,  and  there- 
fore he  made  known  his  situation  before  he  hired  him- 
self^ which  was  in  effect  hiring  himself  upon  a  con- 
dition  that  his  duty  as  a  soldier  did  not  call  hun  away; 
for  so  the  law,  which  will  not  compel  a  man  to  contract- 
beyond  bis  ability,  will  imply,  and  that  which  must  of 
necessity  be  implied  need  not  be  expressed.     It  may  be 
asked,  then,  what  rule  of  law  is  there  against  his  so 
hiring  himself,  or  whether  there  be  any  real  difference 
between  such  a  hiring,  and  a  hiring  for  a  year,  either 
party  to  be  at  liberty  to  determine  the  contract,  at  any 
quarter  of  the  year,  giving  a  month's  notice  {a) ;  or  a 
hiring  for  a  quarter  of  a  year,  and  if  the  parties  liked 
each  other,    to  continue  for  the  remainder  of  the 
year  (b) ;  or,  as  in  several  other  cases  of  conditional 
hiring  (c),  all  of  which  have  been  held  to  confer  a  set- 
tlement   And  surely  if  the  two  cases  of  the  militia- 
men {d)  be  supportable^  it  follows  that  this  must  be. 
Although  a  month  only  was  expressly  excepted  in  those 
contracts,  yet  the  duties  of  the  militia-man  might  have 
called  him  a^ay  for  a  longer  time^  or  even  for  the 
whole  time  he  had  contracted  for ;  a  militiapman  can 
no,  mpre  contract  for  a  period  of  service  which  shall . 
be  liable  to  no  interruption,  than  can  a  soldier.    And 
i^  because  some  paramount  duty  may  interpose  to  de< 
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(«)  Jtex  T.  Merten,  Burr.  S.  C.  303.  (h)  Rex  t.  Lidney^  Str,  95a     j 

{tj  Mmx  t,  Nrm  Windm,  Bwrr,  S.  C.  if.    Hex  t.  Si.  EHs,  ib.  189.  i 

(4  J(ex  T.  fTetierfeiih,  Smr.  S,  C.  753.  JUx  ▼.  Wutebc^mh^  Dotig.  39X. 
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1814.        feat  the  perfbnnanoe  of  his  engagement,  a  par^  shall 
,yj^j-  be  precluded  from  making  any  engagement  at  all,  by 

i^crW  the  same  rule  a  sailor,  after  he  is  paid  off  at  the  end  of 
jcants  of  a  war,  would  be  precluded  from  hiring  himself  because^ 
his  name  being  still  on  the  books,  he  is  liable  to  be 
called  upon  again  by  the  admiralty,  in  case  the  exi«* 
gencies  of  the  state  demand  his  services;  or  if  this  rule 
ware  pushed  a  little  farther,  every  subject  would  be 
incapable  of  hiring  himself,  because  his  services  may 
by  possibility  be  required  by  tlie  paramount  call  of  the 
state.  The  services  oF  an  invalided  soldier  are  but  in 
a  small  degree  more  likely  to  be  put  under  requid- 
tion  than  those  of  a  subject ;  here^  therefore^  was  the 
strongest  probability  of  the  party's  being  able  to  per- 
form this  contract,  and  he  made  known,  and  provided 
for  the  alternative,  to  which  the  mistress  must  be  taken 
to  have  assented.  The  condition,  however,  has  not 
taken  place,  and  he  has  served  the  whole  year ;  thero^ 
fore  he  has  acquired  a  settlement  The  incapacity  of 
an  apprentice  to  contract  for  his  service  during  the 
continuance  of  his  indentures  is  for  this  reason,  that 
his  indentures  being  under  seal  cannot  be  dispensed 
with  by  a  parol  contract ;  but  still  if  his  master  assent, 
he  may  acquire  a  settlement,  by  agreeing  to  serve  and 
serving  another ;  only  for  the  above  reason,  it  will  be  a 
service  referable  to  the  indentures.  So  B£X  v.  Norton 
was  adjudged  upon  circumstances  quite  beside  this  cas^ 
for  there  the  pauper  was  a  deserter,  and  was  guilty  of 
an  offence  in  the  very  act  of  hiring  himself  and  im- 
posed upon  his  master  by  concealing  from  him  his 
situation ;  so  that  tliere  was  no  ground  for  considering 
it  as  a  hiring  upon  an  implied  condition  resulting  from 
Irn  situation,  for  that  situation  was  not  known  to  the 

master, 
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master,  and  if  it  had  been,  he  would  have  been  par-        1814. 

ticeps  criminis  if  he  had  hired  him.  ThTkiiio 

Mtthas 
The  InhaU. 

Lord  Ellsnborough  C.  J.    To  confer  a  right  to  a        unuof 
settlement  by  hiring  and  service  for  a  year,  as  there  axe 
no  words  in  the  statute  which  qualify  the  general  sense 
of  the  word  hiring,  I  must  take  it  to  mean  an  absolute^ 
unqualified,  indefeasible  hiring^   that  is,  a  hiring  by 
which  the  party,  who  hires  himself  has  the  power  of 
communicating  to  the  master  an  absolute  right  to  his 
sendee  for  the  whole  time.     In  order  therefore  to  do 
this,  the  party  must  be  sui  juris,  and  have  the  faculty  of 
disposing  of  his  own  service.    I  think  this  case  fidls 
strictly  within  the  analogy  of  the  case  of  the  aj^rentice^ 
who  in  respect  of  his  obligation  to  serve  one  master,  is 
disabled  from  entering  into  a  contract  to  serve  another. 
However,  the  cases  of  the  militia^men  have  been  pressed 
upon  our  attention.    I  would  wish  to  speak  of  those 
cases,  as  of  the  decisions  of  persons  who  have  gone  be- 
fore us  so  highly  venerable,  with  all  the  respect  that  ia 
due  to  them,  and  I  would  therefore  avoid  trenching 
upon  them  as  little  as  possible.     But  when  I  find  them 
speaking  of  leaning  in  &vour  of  settlements,  and  when 
I  recollect  that  a  pauper  must  be  provided  for  some- 
where,  either  as  a  settled  inhabitant,  or  as  casual  poor, 
and  when  I  find  too  that  one  of  those  decisions  goes  the 
length  of  holding,  that  ix  months  may  mean  a  year,  I 
really  am  unable,  with  all  the  respect  I  bear  to  those 
persons  who  decided  them,  to  go  along  with  them  so 
fiir.     Perhaps,  therefore,  it  may  be  the  best  thing  to  say 
of  the  militia-men's  cases,  that  they  are  to  be  considered 
as  exceptions.    Here  it  appears  there  has  been  a  hiring 
for  a  year,  but  not  a  lawfiil  hiring  in  the  sense  of  an 

R  4  cflfectnal 
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1 8;!  4*  efiTectUal  hiring.  An  efiectual  hiring  is,  where  the  seiTi 
"  vant  is  enabled  to  give  the  master  a  quid  pro  quo.  Ha4 
af^asHsi  this  person  the  power  of  so  doing  ?  He  had  not.  There 
u^tl  of ''  ^^  A  halt,  and  pause  to  be  made  foyr  times  during  the 
BiAurjEv.  year,  until  he  should  r«iew  his  furlough.  If  the  que^ 
tion  ^ere  raised  upon  special  verdict,  whet}ier  ^s  was 
an  effectual  hiring,  understanding  by  that  that  the  party 
must  have  a  capacity  of  conferring  what  he  stipulates  for^ 
could  it  be  argued  upon  a  statement  of  these  Qircum- 
stances,  that  the  pauper's  husband  really  passed  to  t^e 
master  an  interest  in  the  whole  of  his  service  ?  His  ser- 
vice in  reality  belonged  to  the  crown,  and  he  cou)d  onjy 
contract  for  so  much  of  it  as  was  remitted  out  of  the  right 
bf  the  crown.  It  appears  to  me  therefore  that  here  has 
been  no  lawfid  hiring  for  a  year,  inasmuch  as  tl^e  servant 
had  not  the  faculty  of  communicating  the  service  ha 
contracted  for.  It  is  said,  here  was  no  fri^ud,  and  that 
is  true;  but  there  is  the  vice  of  the  argument,  for  this 
is  not  a  question  between  the  master  who  hires,  and  the 
man  who  is  hired,  but  whether  a  condition,  which  tlje 
legislature  has  imposed  on  this  branch  of  settlements,  has 
been  complied  with.  The  question  is,  whether  this  Ife 
such  a  hiring  as  the  legislature  intended.  It  seems  to 
me  that  it  is  not,  and  that  the  reasoning  in  the  case  of 
the  apprentice  applies  with  fiill  force  to  the  present  case. 
Therefore  there  not  being  such  a  hiring  as  ttie  statute  re- 
quires, the  pauper's  husband  has  not  grained  a  settlement 

Le  Blanc  J.  The  pauper  and  her  children  have 
been  removed  to  her  maidea  settlement,  which  removal 
has  been  confirmed  at  the  sessions.  And  the  question 
now  made  is,  whether  or  not  she  is  entitled  to  a  settle- 
ment from  her  husband.  H^r  husband  was  a  perepn 
•S.  wha 
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%ho  originally  had  no  tetUement  of  big  own ;  and  the 
doubt  is,  whether  hQ  has  gained  one  by  hiring  and  ser- 
vice.   The  case  states  him  to  be  an  invalided  soldier  io 
the  British  serrice,  and  under  military  orders  at  the 
depot    In  that  situation  he  was,  no  doubt,  to  all  intents 
and  purposes  a  soldier,  and  subject  to  a  controul  andoom*^ 
maud  inconsistent  with  his  entering  into  any  other  ab« 
solute  engagement  to  serve  another  master.     Whilf 
however  he  remained  at  the  depot,  a  plan  was  devised 
for  giving  the  invalids  leave  of  absence,  they  agreeing 
to  relinquiih  their  pay.     Still  the  invalid  was  only  to  b# 
absent  on  such  leave  as  was  granted,  and  that  leave  wa4 
to  expire  at  a  limited  period ;  and  if  not  renewed,  he 
vrould  be  obhged  to  return  to  his  duty  under  the  penalty 
of  being  treated  as  a  deserter.     In  this  situation  of 
thii^  the  pauper's  husband  enters  into  this  contract 
And  the  doubt  is,  if  it  be  a  lawful,  contract ;  not  lawful^ 
as  it  regards  his  being  guilty  of  a  crune^  or  as  it  afifecti 
his  right  to  recover  wages,  but  whether  lawful  within 
the  meaning  of  the  statute.     I  pass  by  the  argument 
that  by  the  3d  and  4th  of  William  the  Third  a  soldier  i| 
made  incapable  of  gaining  a  settlement  by  notice^  be^ 
Cause  I  think  it  does  not  apply  to  the  present  cas^ 
The  question  turns  simply  on  this,  whether  that  i$ 
within  the  meaning  of  the  statute  a  lawful  hiring  for  ^ 
}ear,  where  a  person,  who  is  under  a  legal  disability  in 
conseqnence  of  having  entered  into  a  different  obligiM* 
tion  which  subjects  him  to  be  called  upon  whenever  the 
exigencies  of  the  state  require,  contract^  the  relation  of 
servant  absolutely  for  the  period  of  a  year.    Jn  this  viev 
the  case  steers  clear  of  the  cases  upon   conditional 
hirings,  where  the  party  being  perfectly  sui  juris,  is 
capable  of  contracting,  but  reserves  a  powei;  pf  deter« 

taining 
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l8t4«  mrnitlg  the  contract  with  notice  dt  any  given  time  or 

•■*"  times.  For  here  at  no  time  could  the  party  make  a  valid 
The  Kiwo  i       J 

€^am  ^contract  for  a  year.   He  could  not  transfer  to  the  master 

The  InhtW-  .        ^       *         .  *^       ^      , 

tanuot  the  controul  over  his  services  tor  that  tmie.  Nor  do  the 
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eases  of  Bex  v.  Wetterleighf  and  Rex  v.  Winchcombe^ 
respecting  the  militiap-men,  which  have  been  partica- 
lariy  pressed  upon  the  Court,  seem  to  me  to  be  precisely 
in  point.  Those  cases»  whidi  have  decided  that  a  militia* 
tean  may  enter  into  a  contract  of  hiring  and  service  fi>r 
a  year,  With  a  reservation  of  a  time  for  performing  his 
sailitaiy  duties,  are  not  to  be  disturbed,  but  still  they 
ate  not  to  be  extended,  and  to  be  applied  to  soldiers  in 
the  king's  service,  .who  contract  in  a  way  incompatible 
with  the  obligations  of  that  service.  The  present  case 
aeems  rather  to  fall  within  that  class  of  cases  whidi  have 
decided,  that  if  a  man  be  under  an  engagement  which 
obliges  him  to  render  to  another  his  full  services,  he  is 
incapable  of  entering  into  a  lawful  contract  of  hiring 
and  service  within  the  statute.  Such  was  the  appren- 
tk^e's  case ;  and  it  makes  no  difference  that  the  master 
to  whom  he  is  bound  does  not  avail  himself  of  his  rights 
to  call  for  the  service  of  his  apprentice.  Such  also  was 
the  case  of  Rex  v.  Norton;  there  indeed  the  pauper  was 
a  deserter;  but  the  principle  of  that  decision  did  not 
turn  entirely  on  that  circumstance.  The  term  <<  lawful 
hiring''  was  not  construed  according  to  the  sense  of 
whether  the  party,  in  making  the  engagement,  was  act* 
ing  morally  or  legally  wrong;  he  was^  indeed,  in  con- 
sequence of  desertion,  subject  to  military  punishment; 
but  the  principle  of  that  decision  was  this,  that  he  was 
liable  at  any  moment  to  be  taken  finom  the  service  of  his 
master.  His  contract  therefore  was  of  that  description 
which  did  not  give  the  master  an  absolute  controul  over 

'  his 
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Hs  services  during  the  period  contracted  for.    I  would        1814* 

wish  to  lay  oat  of  the  case  all  difttiilctions  which  do  not     _ 

•     ,         ,  The  K'**« 

i^Iy  to  the  trae  principle,  viz.  whether  die  party  was        ^^Aa 

in  a  condition  to  make  the  contract  Here  certainly  tinu  dP 
noChii^  was  criminal;  the  mistress  had  notice^  and  so' 
had  the  commanding  olltcer;  and  it  is  to  be  collected^ 
fiom  what  is  stated,  that  it  wa^  his  opinion  at  least  that 
it  was  not  probable  the  man  would  be  taken  out  of  thie 
service  during  the  time;  but  ttill  he  remained  lid^te  to 
be  called  on,  whenever  the  esdgencies  of  his  military 
duty  required,  and  in  compliance  with  that  duty  was 
actually  obliged  at  stated  intervals  while  be  was  in  the 
service  of  his  mistusss,  to  repair  to  the  depot  and  there 
present  himself  in  order  to  obtain  a  renewal  of  his  fur- 
lough. It  might  perhaps  have  been  renewed  by  means 
of  an  application  by  ktteir,  without  personal  uttendancei 
but  stiB  the  ttirms  upon  which  the  leave  of  absence  was 
granted,  were  for  a  ttmited  time  only;  and  unlesA  he 
bad  returned  at  the  e^cpiration  of  that  time,  he  Would 
have  been  liable  to  be  apprehended  as  a  deserter.  And 
as  to  his  being  able  to  renew  the  furlough  in  so  short  a 
B)pace  of  time  as  stated,  that  will  not  alter  the  question; 
the  law  must  be  the  same^  whether  the  mistress  lived 
2  00  miles  off  the  depot,  or  in  the  same  town.  It  seems 
to  me,  therefore,  that  the  husband  of  this  pauper  £d 
not  gain  any  settlement  at  I^ington  by  tins  hiring  and 
fl^rvice^  inasmuch  as  he  was  incapable  of  entering  into 
a  lawful  contract  within  the  statute. 

Batlet  J.  I  am  so  unfortunate  as  to  entertain  a 
cliflerent  opinion;  and  to  think  that  this  hiring  was  suflB* 
aedt  to  confer  a  settlement  vXLymingUjfu  I  do  not 
^d  it  mentioned  in  the  act  of  parliament  lAat  there 

must 
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must  be  an  iDdefeasible,  but  only  a  lawfiil  hiring.  Here 
there  certainly  has  not  been  an  inde&asible  hiring  but 
I  think  there  has  been  a  lawful  hiring,  for  a  year,  sub* 
ject  to  be  defeated  in  one  event,  but  that  event  on  which 
it  might  have  been  defeated  has  not  occurred.  Under 
these  circumstances  it  seems  to  me  that  we  should  be 
doing  no  violence  to  the  act  of  parliament  by  holding 
that  this  was  a  sufficient  hiring  for  a  year  to  confisr  a 
settlement*  The  words  of  the  act  are,  *<  if  any  person 
shall  be  lawfully  hired;"*  and  it  is  agreed  that  here  was 
nothing  unlawful  in  the  hiring;  that  is,  that  the  person 
^ho  hired  himself  had  a  power  to  contract  for  a  year, 
provided  he  was  not  taken  out  of  the  service  by  his 
military  duties.  The  mistress  was  given  to  understand 
that  he  was  liable  to  be  taken  away ;  there  was  therefore 
no  improper  concealment,  and  the  contract  was  such  as 
the  party  contracting  might  lawfully  make^  subject  to 
the  above  ui^derstanding,  being  made  at  a  time  when 
he  was  sui  juris.  It  was  certainly,  as  I  have  said,  liable 
to.  be  defeated,  but  so  may  many  other  contracts,  which 
nevertheless  would  be  sufficient  to  confer  a  settlemoit. 
To  instance  in  one  particular,  namely,  the  case  that  has 
ib'eady  been  put  in  argument.  Suppose  the  master  of 
a  servant,  having  occasion  to  go  abroad,  was  to  say  to 
his  servant,  whom  he  lefl  at  home,  I  may  be  absent  only 
six  months,  or  possibly  I  may  be  absent  five  years;  in 
the  mean  while  take  you  care,  in  the  bargains  which 
you  sliall  make,  that  you  keep  yourself  at  liberty  to  coma 
back  to  me  on  my  return.  Suppose  under  these  dr- 
cpmstances  the  servant  does  enter  into  a  contract  with 
another  master  to  serve  him  for  a  year,  provided  his 
former  master  should  not  in  the  mean  time  retqrn,  I 
appr^hencl  that  that  would  be  a  good  and  v(did  contFfurt 

of 
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of  hiring  for  a  year,  sach  as  would  confer  a  settlement.        1814. 
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The  case  oiBex  v.  Norton  seems  to  me  perfectly  distin- 
jniishaUe;  because,  there  the  servant  in  the  very  act  of  i^^'nif 
making  the  contract  was  domg  that  which  was  unlaw-  tants  of 
fill.  He  was  a  deserter,  and  beside  that,  he  never  ap-* 
prised  the  master  of  his  situation,  who  was  deceived  bj 
this  concealment,  and  did  not  acquire  that  controul 
over  his  service  which  he,  the  master,  had  a  right  to 
expect.  Every  moment  of  his  continuance  in  the  service 
was  an  illegal  act  So  in  the  case  of  an  apprentice,  if 
he  contracts  to  enter  into  the  service  of  another,  he  does 
so  either  with  or  without  the  consent  of  his  master.  If 
with  the  consent  of  his  master,  it  is  a  service  to  the 
second  master  under  the  indenture;  and  he  gains  a 
settlement  by  such  service,  it  being  referable  to  the  in* 
denture.  If  he  hires  himself  to  a  second  master  with- 
out the  consent  of  his  first  master,  it  is  an  illegal  act  on 
his  part,  and  he  is  not  in  the  terms  of  the  statute  law- 
fully hired.  The  cases  of  the  militia-men  are  certainly 
Bot  such  as  I  should  choose  altogether  to  rest  my 
opinion  upon ;  in  the  first  of  them  {a)  the  pauper  was 
only  probably  liable  to  be  taken  out  of  the  service  for 
one  month;  however,  he  was  |)08sibly  liable  to  have 
been  taken  out  for  the  whole  year,  if  the  crown  had 
thought  fit  to  require  his  services.  The  bargain  was 
this :  I  will  serve  for  a  year,  but  may  have  occasion  to 
attend  my  duty  as  a  militia-man  for  about  a  month ;  but 
if  I  am  taken  out  of  your  service,  I  will  pay  another  to 
serve  in  my  place^  or  make  allowance  in  my  wages  for 
the  time  of  absence.  Now  if  that  which  to-day'  is  con- 
tended to  be  an  objection,  is  valid,  it  would  have  been 

(fl)  Htx  T.  Wcittrhigh^  Burr*  S»  C  753. 
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1814.        ^pea  in  that  CMe  to  have  objected,  that  the  party  ms 
~~"        wt  in  a  condition  to  make  am  contract  at  all  to  serve 
s^mnst        for  any  portion  of  time}  because  he  was  liable  to  be 
taoti  of       called  upon  in  another  service  during  the  whole  time; 
3»Aown».     jjyj.  y^^  ^^^  hiring  was  held  sufficient    As  to  the  doc- 
trine that  settlements  ought  to  be  &voured,  it  is  not  a 
doctrine  on  which  I  rely ;  because  I  conceive  it  to  be  in 
the  eye  of  the  law  a  matter  perfectly  indifferent  where 
the  party  is  settled.    The  next  case  of  Bex  v.  WincA- 
combe  is  open  to  the  objection  that  there  was  a  service 
but  for  1 1  months.     However,  without  the  aid  of  these 
cases  it  seems  to  me  that  here  the  par^  was  sui  juris,  to 
enter  into  the  contract;  that  this  was  a  contract  which 
was  only  defeasible^  and  would  confer  a  right  of  action 
to  the  master,  if  the  servant  absented  himself  on  any 
other  grounds  except  that  of  his  being  called  upon  by 
the  act  of  government     For  these  reasons,  and  as  I  do 
not  find  any  thing  in  the  statute  but  the  word  lawfidt 
to  limit  the  nature  of  the  hiring^  and  inasmuch  as  there 
has  been  a  defeasible  hiring  for  a  year,  which  has  not 
'  been  defeated,  and  the  party  who  was  hired  committed 
no  fitiud,  but  communicated  the  circumstances  to  the 
person  who  hired  him,  it  strikes  me,  that  this  was  % 
sufficient  hiring  to  confer  a  settlement 

Orden  confirmed.  (4^ 

(«)  iX0M^f<r  J.  was  sbM&t^ 
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The  King  against  The  Inhabitants  of  Dodder-  Saturdaj, 
HILL,  in  Wych,  otherwise  Droitwich. 


T^HE  Court  of  Quarter  Sessions  for  the  countj^  of  fVbr^  A  icrrant  in 

cester  diacbarged  an  order  of  two  justices  for  the  il"r*ed  lo'i'rre 

removal  of  JWn  fli%  his  wife  and  children,  from  that  ^ZlL^T^,^^ 

part  of  the  parish  otDodderhiU  lying  in  the  borough  of  t^oard.wishioc, 

Wjffh^  otherwise  Droilmch^  to  the  parish  of  St.  Peter^  in  escept  io  the 

the  s^  borough,  subjea  to  the  opinion  of  this  Court  on  whTrbiT^!!!^ 

the  following  case:  TZ^H 

Mkn  HiU,  the  pauper,  being  legally  settled  in  WoU  ^eMnTib« 

veriwj  hired  himsdfasa  senoant  in  husbandry  to  one  '&•»  reduced 

to  4J>,  doeft  imC 

Broody  who  occupied  a  farm  in  the  parish  of  St.  Peter^   gain  a  lettlc- 
to  serve  him  for  the  weekly  wages  of  four  shillings,   iToolyaweckif 
boaifd,  washing,  and  lodging,  except  in  the  harvest  ^'""'' 
mohdi,  when  his  wages  were  to  be  increased  to  ten 
shillings  and  sixpence  per  week,  and  then  again  to  be 
reduced  to  four  shillings.     At  the  time  of  the  hiring 
notbipg  w^  said  as  to  the  length  of  time  the  pcMiper 
was  to  continjie  in  the  service  oi  Broad.    Under  (he 
above  hiring  the  pauper  served  Broad  eighteen  months 
.  in  St.  Petas,  residing  there,   and  receiving  the  four 
shillings  per  week,  as  agreed  upon,  except  during  the 
harvest  montli,  when  his  wages  were  raised  to  ten 
shillings  and  sixpence^  and  at  the  end  of  that  tiipe 
fallen  again  to  four  shillings. 

Peaicj  in  support  of  the  order  of  sessions,  relj^  on 
Bex  V.  Puckkchwrch  (iz),  and  the  rule  there  adopted^ 

after 
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y8i4*       after  a  coiuideradoii  of  nH  ihe  cased  upon  the  subject^ 
^  that  where  ndthiBf  is  said  in  the  cbntract  abbut  time< 

TheKmo  ^  ^ 

^MMst  bat  only  a  «esev¥atioa'  of  Weekly  images,  it  is  oiily  a 
unts  of  weekly  hiring/'  Suob,  he  saS^  #as  itik  case  here;  foi" 
PoDPK&siLu  jg^^  ^  Dedham  (a)  shews  that  the  reservation  of  higher 
wages  in  the  hav^est-mehth  does  not  necessarily  im-* 
port  that  the  parties  intended  more  than  a  weekly 
hiring :  there  the  servant  let  himself  summer  and  win«« 
ter,  yet  as  it  was  at  so  miuch  a  week  it  was  held  to  be 
>  but  a  weekly  hiring.  And  if  the  mention  of  summer 
and  winter,  which  coBoprises  die  whole  year,  had  not 
the  effect  of  altering  the  import  arisii^  £rom  the  re^ 
servation  of  weekly  wage%  il'fortiori  the  mention  of  the 
hanrest^montb,  which  is  but  a  small  portion  of  the 
year^  shall  not  have  that  effisct.  N<«  is  this  case  like 
BeK\.Hamprtstoin{b)  and  that  class  of  cases,  where^ 
up<m  a  hiring  at  weekly  wages,  with  liberty  to  paH;  at 
a  month's  notice^  it  has  beenheld  a  hiring  for  a'^tiffir; 
because  there  the  introduction  into  the  oontrabtiiKf  m 
month's  notice  being  inconsistent  with  a  weekly  hiring 
shews  that  the  reservation  of  weekly  w^iges*i56illd  not 
be  intended  to  contronl  tibe  duration  of  the  edtttract. 

'  IhiUer  (with  hbn  Abbott)  contnn,  agreed  ttf  ^e^  rule  iif 
JSor  V.  Puddeckurch,  but  he  reHed  on  theste  two  circum- 
stances to  shew  that  the  partiite  contemplated  a  yearly 
fairing,  tst,  tlkat  he  was  hired  as  a  servant  ih  husbandry, 
the  period  of  which  service  is  usually  for  a  y^r ;  next^. 
that  exception  was  made  In  the  harve$t-month,  which 
could  not  reasonably  be  referred  to  any  thing  else  thaa 
that  die  jparties  were  providing  for  the  relation  of  master 

(j)  Btm.  S.  C.  6s i>  (>)  s  T»  A  a^i* 

ami 
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ftiid  servant  facyaod  the  period  of  a  wedc;  and  if  io^  it  1814. 

became  a  hiring  noKmited  in  duration,  and  therefore  ■ 

was  a  hiring  far  a  year.    And  he  dted  Bof  v.  ££mi-  ^gmt^^ 

ptaim{a)j  and  Bex  ▼.  Miriiroote (i).  ^    '  ' 


Ttie  Irthabi* 
ttnu  of 


Lord  Ellenborough  C  X  I  take  the  rale  of  law 
to  be,  that  if  no  particular  time  is  expressed  ibr  the 
contimiance  of  the  service,  or  is  reasonably  to'be  inylicdy 
a  hiring  for  a  jear  is  to  be  intended.  But  it  has  also 
been  laid  down,  that  a  reservation  of  weekly  wages  im- 
ports a  hiring  by  the  week,  unless  the  inference  which 
arises  from  the  rcsertation  of  wedcly  wages  be  repelled 
by  other  circumstances.  Where  there  is  a  liberty  to 
part  at  a  month's  notice,  that  imports  that  as  there 
must  bcA  month  to  determine  the  contract,  the  resenr- 
ation  of  weekly  wages  is  not  to  limit  the  duration  of  the 
contract,,  and  therefore  it  becomiss  a  hiring  unlimited  in 
duration,  which  the  law  terms  a  general  hiring  or  a 
hiring  for  a  year.  What  is  the  case  here  ?  The  hiring 
is  at  weekly  wage^  except  in  the  hanrest  month,  when 
the  servant  is  to  be  paid  according  to  a  higher  rate  of 
weekly  wages  daring  that  month;  he  is  to  be  paid 
105.  6 J.  per  week,  the  parties  contemplating  the  possi* 
bility  of  the  service  continuing  during  the  harvest 
month.  If  the  exception  had  been  « Jbr  the  harvest 
month,"  instead  of  "  in  the  harvest  month,**  it  might 
have  afforded  a  more  plausible  argument  that  the  con- 
tract was  meant  to  endure  at  least  for  the  period  of  a 
month;  or  if  instead  of  10s.  6d.  a  week,  it  had  been 
stipulated  that  the  servant  should  receive  two  gninees 
for  the  month,  that  would  have  imported  a  consolidated 

L- Vox- III.  S  month, 
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jm"^     MTvation  of  weekly  iMl0es;  biitHltt«i8Mttiii^kqgdt0i 

^nnmiLu   <yr trvddy  iiige%  wbieh  MDordiog  to  lh«  cMes  Mrtvdb 
HM  duMHiM  of  lii#  €QBtmct 


Lb  BfcAKc  J.  I  am  of  the  aaine  opinioiu  Il^c 
li  pelrfieictly  dear.  The  paiqper  was  faired  as  a  serrant 
in  haabandiy  at  weddy  wage%  which  is  a  weddy  hirio^ 
beeause  if  tfaeve  be  nothing  else  to  aaoertain  the  durar 
tion  of  the  hirin^^  the  payment  of  the  wages  shall  asoeiv 
tain  it.  Is  there  any  drcnmstanoe  here  to  shew  that 
die  hirmg  was  intended  to  be  foe  niore  thisi  try  (lie  week? 
If  there  be  any  such  circomstanoe^  then  it  will  be  a 
yearly  hiring^  nnleai  it  can  be  shewn  that  it  wiyi.in- 
toided  to  be  for  a  less  period.  Now  the  only  circuoH 
ttance  is  thisi  that  in  the  harvest  month  the  weddy 
wi^jes  were  to  be  increased,  and  afterwards  reduced. 
Is  that  more  than  was  expressed  in  Bexy.Dediam^ 
where  the  pauper  let  himself  at  d&  a  week  summer  and 
winter?  That  was  understood  if  the  parties  should  hap- 
pen to  go  on  together  summer  and  winter,  and  so  it 
must  be  understood  here  if  they  should  continue  until 
die  harvest  month.  So  in  Rex  v.  MUcham  (a)  a  hiring 
at  so  mudi  a  week  for  as  long  time  as  die  master  and 
servant  could  agre^  was  held  to  be  a  weddy  hiring^ 
bemg  a  hiring  for  so  long  as  they  could  agree  from 
wedc  to  week.  Here  it  is  inefiectsolong  as  the  parties 
can  agrees  and  if  they  should  go  on  to  the  harvest 
month,  then  from  week  to  week  at  a  hi^^er  rate  of 
wages  during  that  month. 

(if)  la £4!sf,  351. 

BuBUer 
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BinPT  Ji.  -^9i«e  iibKP^ii«  ki:.4$»-c«^  to  ahew       1814. 

abouU  be  inareaaed    Theat>  jiiiia»%.1»b^gMlli>^rflit^ 
upon  the  master  or  the  lervant  to  contiiiiie  it  bejund 


(«7  Dampier  f  was  absent. 


,,.^.^ 


The  I^iMO  48r^'9,r',Tbe  JLo^hitfuits  of  Noeth  '^^^^ 

TTK)N  mpeal/  the  Sessioiu  for  the  East  Ridbir  of  ^^«««  ^ 

the  ooun^  of  York  confirmed  an  order  for  the  re-  membcn  of  a 

movalof  JbAn  JSonmrd^  his  wife  and  children,  from  the  ZivSe^^eoti 

township  ofS^fuddingtan  to  the  township  of  North  Duji  ^^^^ 

Jtdd^  subject  to  the  opinion  of  this  Court  upon  the  fol-  **>^  jj  ^^^ 

lowing  case:  thenof.de- 

By  the  33d  6.3.  ^{oT  building  a  bridge  over  the  house aadtoUs 

liver  Herooent^  iucy  certain  persons  are  con8titute<f  a*  ^^  wtjSa^* 

corporation,  by  the  name  of  the  company  of  proprietors  J^*^JJ^' 

of  the  D^r«€ii^  bridge^  and  are^  empowered  to  have  a  tiooaoda 

^  '  *  power  of  w* 

common  seal,  &c«    In  pursuance  of  this  act  a  bridge  cntnr,  hot  the 

was  built  over  HkeDeraseni^  called  Bvbaith  Bridge^  and  nQ4er  the  oor- 

a  house  erected,  where  tolls  are  collected  by  virtue  of  J^^"  JSder 

the  wiA.'^  J£ Pibtuary  i8i i  the  pauper  entered  mto  the  ^Tc  todBftoT 

occupation,  of  this  toll-house,  and  the  tolls  diere  re-  menbcn;  held 

>.^      i::..-:..      2>  .^     -k  .-    .  -    that  the  pauper 

didnotpdna 
settlement  by  occopying  the  toU-hooitt'tifir  tolh  ab4M  40^»7%  an^  that  hU  havi^ 
paid  rent  for  the  tame  made  no  dUTerence,  the  annval  valie  of  the  toU-honie  withovt  the 
tolb  not  csoeedfaig  $L 

S  a  cefved, 
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ceivi^,  in  jpurtuance  of  an  instrument  of  that  date,  by 
which  five  personSf  theran  described  as  five  of  the  inem^ 
ben  of  a  committee  appointed  for  maiiaging  and  carrj^- 
ing  on  the  affiurs  and  business  of  the  company  of  pro* 
prietors  oiDerwent  bridge,  demised  to  the  pauper,  his 
executors,  administrators  and  assign^  the  tdl>-hoQ9e  and 
toll-bar,  together  with  the  pontage  and  toBs^  dues,  pay- 
ments and  duties  arising  therefrom,  to  hold  for  one  year, 
at  the  leoi  of  126/.  by  monthly  payments;  and  the 
pauper,  together  with  one  Holtinf  his  surety,  oovenaated 
with  the  said  five  persons  to  pay  to  the  said  compaBy, 
or  their  treasurer,  the  said  yearly  rent,  at  the  several 
times;  and  that  in  default  thereof  it  should  be  lawful 
for  the  company  or  their  treasurer  to  enter  upon  the 
toll-house^  ibc  and  receive  the  toU^  &c.    Thb  ittBtm- 
ment  was  signed  and  sealed  by  the  respeotive  parties 
but  the  seals  of  the  said  five  persons  were  only  their  pri- 
vate seals,  and  the  corporation  seal  was  not  afiBoLad  to 
this  instrument    The  pauper  continued  in  the  occi;^a- 
tion  of  the  toll-house  and  the  tolh  above  40  days,  and 
paid  rent  for  the  same.  The  toll-house  is  situate  and  the 
tolls  recdvable  in  the  township  of  North  IkjfftdtL    The 
annual  value  of  the  toll-house  did  not  exceed  5A,  but 
the  annual  value  of  the  tolls  greatly  exceeded  10/,^  and 
Aey  were  let  for  70/* 


Topping  lA  support  of  the  order  of  sessions  contended 
that  the  pauper  acquired  a  settlement  in  North  Dtjffield 
by  the  occupation  of  the  toll-house  and  receipt  of  the 
tolls.  He  admitted  that  Bex  v.  Chipping  Norton  (a) 
decided  that  an  interest  in  tolls  under  a  parol  demise 


Ms  Mash  ^39* 


fiom 


i^  ittB  Firrr-vnrrft  Yeae  or  GEORGE  lit 


M9 


from^  oorporatioiiy  which  can  only  demise  by  de^, 
would  not  confst  a  settlement;  but  he  said  that  in- 
ffbod  V.  Tate  {a),  which  was  a  later  case,  it  was  consi-^ 
dered  that  a  demise  of  lands  by  a  corporation,  not  under 
the  corporation  seal,  would  entitle  the  servant  of  the 
corporation  to  avow  the  taking  a  distress  as  upon  a  de- 
mise by  the  corporation,  the  tenant  having  paid  them 
rent.  Sohere^  though  the  company  Imve  made  the 
lease,  as  Mansfield  C.J*  observed  in  that  case,  in  iBr 
blundering,  manner,  it  cannot  be  doubted  that  they 
meant  to  demise  the  tolls,  for  the  rent  ais  well  as  the 
power  of  re-entry  are  expressly  reserved  to  them,  and 
the  tenant  has  paid  them  rent.  It  follows  th^reforer 
from  that  case  that  the  company  might  have  distrained 
for  the  arreara  of  rent  wider  this  d<i;niBe;  and  if  the 
demise  wooldbegood  to  warrant  a  distress  under  it,  it 
seems  difficuk  to  conceive  why  it  may  not  also  be  good 
to  confer  a  settlements 


1814, 

The  KiKO 

against 

The  InhabU' 
UnUof 
No  MTV 

DU»IBL1K 


Scarlett  and  CoUman  contri,  maintained,  that  Wood 
V.  Tifte^  so  far  from  being  in  favour  of  the  sctdement, 
wa4  an  authority  the  other  way,  for  there  the  demise^  by 
reasoi^  of  its  not  being  under  the  corporation  .seal,  was 
held  void ;  but  the  tenant  having  paid  rent  to  the  cor- 
poration ibr  the  Jands,  that  was  considered  as  an  admis- 
sion on  his  part  that  he  held  under  them.  But  that 
caunot  be  with  respect  to  tolls,  wliich  are  an  incorpo- 
real hereditament,  and  therefore  are  not  capaUe  of  bcing^ 
holden  except  by  deed. 

Lord  Ellenborougr  C  X  The  residence  in  the 
toU-house,  if  it  had  been  of  sufficient  value,  might  have 


S3 


answered 


IfOSTK 

XWnrviBUi. 
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i8i4«       answered  the  purpose,  of  s  aetdement^  but  there  U^e 

'        valuer faijs;  and  the  tolU  are.  not  thinjp  which  JBe  in 

JTjAur       tenure  but  only  in  irrant ;  therefore  without  a  deed,  an 

unuai       interest. in  them  could  not, pa^s.    In  the  caae  cited, 

putting  the  lease  out  of  the  question,  the  part?^  admitted 

a  tenancy  by  the  payment  of  rent 

'  Lb  ^lanc  J.  J^JVood  v.  Taie  the  plaintiflT  in  re* 
plevin  was  the  party  distrained  upon,  and!  had  paid 
rent  to  the  yery  persons  by  Whose  outhbrily  the  distresa 
was  made;  he  was  therefore  estopped  firom  denying 
diat  he  held  under  them.  He  had  a<^owtedged  a 
holding  by  the  payment  of  rent 

BatletX      Wood  V.  7i9i^  shews    the   distinction 
between  land  and  an  incorporeal  hiereditainent 

Orders  quashed,  (a) 

The  IB^isoagmist  The  Inhabitants  of  SaLiNca- 

HURST, 

^»2^wji«c  'pHil: QuttHer  Sessioiis  )gq[>oiioa|^p£fl  oodibmdbA 
•orname  wis  . .  i^^oier^  thrToiiDialdaf  fimgv  flnai»rl»b  wife  and 
ri^  b^DQs  dnldren^  paxa  itmfathh  of.^jSUinUni^itoetfate  faa^^'dt 
Ts'nSk^  BHU'igAirsi^  mS^sMX^  mAsm.ia^ilM^opaiaBk  of  tfasa 
iTiSc^JSS:    -eoarti^ponthefeUttiw^  .,. 

^cTa^d  wts  3ief)ai|i«ry.  whose  baplwrari  and  smKDaiw:ia^jlira^ 
i»«rriod.bx  that  JkmJUm^i^i  «6d  vlWBeikgaliiMlepinliii  iir  BUlmB^ 

name  only, 

from  his  firftooafaiflsto  the  puith  till  Kit  mtniace,  which  WMaboatthnejrcani  hcIS 
that  the  marriage  wai  wdid,  sad  ihiifiarthirfirMi  aad^cUUroi  «atitlc4  to  the  h«- 
band't  setUeneat. 


Mvuiyth. 


IN  TBS  FinT-FirrH  Year  of  OEC^GE  IIL  15 1 

kunif  W9S  married  to  his  preaent  wife  in  ikt  parish  of       Ilti4^ 
Lamberiurstj  by  banns,  about  four  years  ago,  by  iba        -^— - 
nisin^  of  Gaorg^ 'SbifM.    Previously  to  his  marriage  ha      rt^a^a 
ipd  resided  about  three  years  at  Lamierkunij  during    ^^^^^ 
which  time^  and  from  hb  first  coming  into  that  parish,      ^.''J;j[)|!^'^ 
and  during  all  the  time  he  remained  there^  and  after* 
waids  until  and  at  the  time  of  his  removal,  he  was 
known  by  the  name  of  George  Smith  only.    The  wife 
and  children  have  no  settlement  in  Bittingshursif  unitss 
they  have  acquired  one  by  the  marriage. 

Caurtiqpe  and  Bawen  in  support  of  the  order  of 
aassioiis  contended  that  the  marriage  was  valid,  and 
therefiiKe  that  the  wife  and  children  were  entitled  to  the 
finsbandfs  settlement.  And  they  argued  that  the  stat 
%6  6.  2.  c.  33*  wlndi  'directs  ^  a  notice  in  writing  of 
Ihe  tnt^  ckrisHan  and  mnmmes  of  the  parties  to  be  de- 
livered to  the  minister/'  ftc  was  well  satisfied  ia  this 
instance  by  the  nwM  of  Gboryr  &wtt,  that  beii^  lie 
name  by  whi^  alone  he  was  known  Ml  the  plaaa  off  his 
residence^  and  whidi  he  had  gained  by  reputation.  It 
cannot  hfi  doubted  that  both  by  the  ecclesiaiiieal  aai 
common  law  a  name  which  a  man  has  acquired  by  re» 
putation  may  stand  in  the  pkoe  of  his  true  name.  In 
.Wirtisiiii  .1R.  iieM|sbe»<«)  Sir  JHa.  Sem  ca|MUty 
«  atata  ihitdMe  iwr^  XBases  whMw  lHnee«9qpiied 
iygemfaimseand^hahiMnay  be  taken  bjrnpuiatt  ibl 

wards  addressing  himself 'iMiwpaMindaify  toiihe fseiAt 
nawinqMUbof  ^^li^*^ iagra he^  <^ afjflrsoaJMnaeqfttted 

84  tht 
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the  banns  would  be  sa;  actof  concealment  ttmt  woctld  not 
satisfy  the  puUic  puKposa  of  ^the  statute  |  diehelbre  Ido 
say  lb»i.iuime»  so  a^quMd.  bjruse  am)  hnbic  migh€«i^tor- 
sede  dbe  uki  of  the.truejaanie/'  Thatwas  a  case  indeed 
where  )tbo.ass«ui)|>tioa  by  tfa»  wife  cf  ^a  f^se  iiame  being 
considered  aa  a  fimud  upon  thebnsbaocl^'thei&amajgfeiras 
held  invalid:  land  so  in  a  subsequent oase.«(ri^4g0^  ^* 
Tbm/yns  {a)i  wberelhepublication  by«  fiilse  naofte  wasa 
finsudnpon^e  parental  rights  of  tho^iatiie^  the  same 
oondnsion  was  come  to«  But  severtii  otlier  cases  in  the 
sanie  court  harve  decided  that  the  want  of  a  strict  adher- 
eDoe  to  the  reiil  name^  if  tbene  be  no^a«id,^diid  especially 
if  the  paity  has  acquirod  a  n^sie-by  reputatr^n^  vrfttnot 
Yitiate'  tkfae  aianriagew  {b)  Consid^ing*  kdso  -  die  -  xfae^ 
tion  aa  it  stands  at  the  •common  law, 'il>  will*  be  ftmnd 
that  die  maorriage  act  isotdy<»]ifinQatoiy*pf  the  ancient 
law,  aa  it  stood  upon  the  25  H,  8.  and  «he  Ganens. 
The  nuDiJiigr  act  confines  tile  pubHeation  of  banM  to 
iSunt'SMd^ff^  wluoh  befbittthat  might  have- been  >(m 
throe  >hol]daj«(«),  die  objeet  of  wbiek  was  to ^jfe^bte 
notoriety^  Mow*  that  •object  has  boeki  atlsiiiniM  ih  fliis 
instance  in  the  best  manndr  possible  by  the  pnftKottioki 
of  the  acquired  name^  for  in  the  words  of  Sir  W.  ScoU^ 
the.  HKTiof  tkr  tiue.  name  woold^  have  be^  an  aet  of 
Cftooctahsfnt^ ^tha aoqiarednanie faiviiftg silpeMded  the 
iisQifl£th«taioiiasiek.  ^Somewlll|tiansdogoll^  to-tins  b 
likmiifitil^.QAjni!^^  <te  whiiii'it  la 

nnMlteilieidaimibat.tapMiiwtt  only^thM  ht  waa 
lM#<ilwAil7jAeEaiaaiier<bitf)tthatc^^  hsdv  alMrays  bem 
fa>Qi!»fbfr>P^«^litii  negative  tfa^the  w«Bwef  faiowii 
hj^S^smnm  ^iml^md.'the  .plaintiff  may.  tqdy  thatlie 

{a)  Sec  (K>tc  a.  It  the  cpdx)f  .the  case. 
{h)  See  note  3.  at  the  ^nd  of  the  case.  . 
(0  Canons,  1603.    Can.  6a.    Sec  G:^I.  511. 
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is  known  bj  the  OPe  hum  or  die  othar.    And  iooovding  1814. 

tol&ft  di^in  Hobwn  v.  »ciM«(a),  toaay  thathewtt  ThTK^o 

t)api^«e4  nritkotttsaying,  and  kiwim  by  sucl^ft  tiarm^  Is  ^w«/ 

The  Inhabl^ 

nU  fiwffieieni; ;  ^^  one  may  have^"  sud  he,  ^^  a*  nomcm  and  tanu  of 

oognotnm#  'wlittr  vraa  never  baptized*  -  \A1ik>  ho-^tfaoii^bt  HvltTr 


it  could  not  be; A  «Bffieient>aaa\«sr  <for  •  the  defendant  ti> 
say  Ke.  waabaplasEedibyi^<iiamc  of  ^^  witboot  airerring^ 
also  tha(  be  waa  «F^r  cailfid  and  known  by  that  name.^* 
So  Co.  Lit^  3*  sbewetb  tbat  atgraiMtiDagrbe  good,  shoiigh 
it  b^  not  by  the  0001^  .^  baptism  or  flunvune,  if  it  be  by 
a  known  name.     Again,  2  BdL  Abr^y .  Graunt  B.  <*  if 
a  man  b^  b^ti^  by.  tfH>  Ofun^  of  J^  and  is  kDown>  b^ 
anotber  nai)a%,  if  be  grant  by  tbatnasne  by.  wkich  he.is 
known,  Jit  is^gpod/'  tfcrfttbe  statute  does  aot  make  tibe 
baipgos.yoid,  eitfpept  ja  one  iostoaoe^  vax.  wlure  tbe  pa» 
r^ilsa?? guardians fiNrbidtbem {b)\  and dxnighitcDads 
tfa^  ^U  n)(Mniag^  solemni^  wkboat  publioatimi  of 
banoftijSl^aU  b^.^oidic)^  tjkat  moyniean^  atinthacasc 
Qf)tbe.#tetitt«  of  appnentioefl<4),  ivoidiUc  by  tbe'pastiss 
tl^l^psisly^  but  JKxt  void  fos^collateml  purposes^  auob  as 
a.  .i|et;l^fl9eDt»t.  n^^^ere  the  paclies  .themsdves  di»  not 
oomuIiBia* 

MOjfy ,9XkiiL  I/mg  OQUtri,  after  observing  diat*doubls 
Wifr^  ^fUertained  at  tke  Conmons  npoii  theivalidkjr of 
tbia^ll¥urriagc^  contended  that  it  was  voidy  by  neason 
tbafc  tb«  baiws  wwre  notpuUiskcd  ia>tlie  true  oMsdatt 
sp4  Himimies,  batinore'eBpe€HdiyiB'dbB'tmediirisiie& 
Vm^  ofthepmty.  AndbfimastotlheaigiitnlMtlliM 
tbamapm0B«ot  1^4'for  itS'^tyect  toiaainreli^^ 
the  Mnii^  aaitliafif  that  Wba  attateed  tiie'pai]Mlei 

la)6iUk.6.  W^.3.  (^  A8. 

{d)  s  £/'X.  f .  4*  '•  4'*    Sec  J?fx  T.  Su  NithoUs,  Burr,  S,  C  91. 

of' 
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«C  Ae  net  vpilld  besaljfffied*  thej  aosvercd^  .lilmt  if  tiiat 
w^^^tjb^it.wpukL  be  engng^  if ,  publmtioii  weM 
m^  tiy  W7  deacnptioD  bj  wliidi.  tl^  pi^ 
kopwiit  wHboot  nMning  hii^  mdi  whis  jmsiu$. of  office^  • 
or«»,p«raDn  (ir.lord  oi  mMii  a  mtajm m  paiiaiu  But 
theftiituteispiiecifle  th«t  it  ihsU.be  in  thetnifixhriiriiiii 
an4  flwwmes.  Parh^w.a  different  oonmb^Eatim  iwy 
bediie.toeach.af  the»e,  for  aqcoidiDgtoCS0i.JU^3..  ^'.a 
man  iwj  baye^diTecs.  qeines  ,H(i«  e^  ,n^plaoe9}^  at  dj^nert 
tixQeiyob^tpa^diTais^ebii^^  Aadthi^reasoii 

of|bi»  teeins  to  be»  that  the  8U]3iap)ep;:9^^l^orij|p^^ 
in  jome  aodden^  draini$taiice  .a£pi;(^^rf^ir  persWf^pr 
oc«upBtiap,;.pecaUar  taifae  indit^i^^  whi<4i.  theve^ire 
mjght  ,jwwy,}gtelMai^  ButthecfaristiaBjiaiae 

hbf  eooflii^ted  ^|l|.|)i8jr)^c^:  coiUd.s^fii  b^  (JNnged 
esBogpt  j»t.  by  jcnwfiigwrio^s  a  iidftclik<5IM%ta8.«Ba>:ia. 
id^  bjE.#4ha  J«uig^iHdSS$-£^i^^  ahaK 

faidaiit  ahalL  ifknd-  «wT*Kyy»^  of'  tb  slaiiitiff  4f  ^Ua . 
dbfia^jBVBme  be  i^ijilak^.tli^tv^vhesba^ 
the  jiaii)#;byjehU)b  he  aiifii.  fe.  h^  ^eefH^^isbare-  bi*  OM 
ni^na  oC;rMptiWB^..i«id^Qfi|^t^td^8w  rby^bifetaiie^iamei'! . 
Bat  iya  oiiiniiiii  ¥Mv  fflegfeqt.AoehiiRwtfnqnKi  iiML 
E.rii9«:LvAitf4fcir'Mi]E  be  tHi«MVts{U^1hainp0Rft<£e. 
tmrtof  blrd>3aM/iii^  iMfMKXf^^^  ani  it  in 

I  iHhk^  aiithdritisaiaba«e:quDtadi: ;  WhaOi^ 
^y^aweibeearthigiMMhtdh 
M^  il  ^TtoAitoArlyiiiirfiiff  diatdnfc  fibe^side  ef  ^fet 
ecdeiiastical  oonrt  has  been  to  enforce  a  rigid  obsenr* 


anoe 
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r  or  ui0  lonns  praRsnoQci  jjy  xne  acif  nuouiiiGii  vwz 
in  one  eae  the  Court  fidt  ifsdf  eoiiipc3kd»  thloi^  ^ere 
wMrno  ijioiiiid  to  Aspect  fihttiid^  tb  bold  thd  nuttrtiig^ 
▼<»d/  becalms  die  htsaH  ivere  pablUbed  on  OirMfRBr 
daj  ftutettd  oTiStoiibyfa).  -  And  in  Pm^M  ▼•  TbniiyiKv, 
dioQgh'mttdi€^tainly  ttuiMd  npon  the  fraud,  it  h  HSB^ 
cole  fo  coneeive^Aat  it  waa  Ae  only  ground  of  decuion, 
because  if  it  were^  it-wad  aSowing  one  of  the  parties  to 
availiuniaelP  <rf''lnt-owii  fraud  to  avdd  the  mairiage 
RwMmdr.  NtchoUah  was  a  mixed  caaei  not  altx^^er 
restii!^  on  the'fiuudi  but  partly  also  on  a  general  Tiew 
ofwhatthestfttdtoefhtendedby  the  ml^  whidi  it  pre^ 
scribltf;  istS^ea  JT.  Sim  mA^  ^  that  he  did  not  bold 
ittob^MdefflirJrdiat  Aere  dbonld  be  actual  fraud  e«i 
Ae  kid«»Mi^  fUMf;  k  ^te  ei^dugb  IT  die  Mbg  led  t» 
apNStebOitfbfftuid.'*  A6Dotdhii^JlliMerr.t^{6)k 
an'ix{Hifi8S%le^itf6il  tlM,  te  the  abaenee  of  any  ciretm^ 
steMeof  fi^nldy'if  utnninere  lefityf  asftwastfaidMtaid^ 
tbe  j^uMieifion  ef  bicnns  be  in  a  wrong  namc^  di^tmor^ 
ria^  is  vora  ab  udtio.  Here  die  pubUbatioh  of  bannsy 
adiliitdngl  ia  sniluune  by  repute  to  be  wdl  enenigh,  wai 
ibrdiet«ftSons  above  alkged  in  a  wrong  cfaiAlian  name^ 
andlt  fi'bi^ilderctooe  <^law  that  that  was  tctt  the  pui^ 
poso'of'eottoaaluieM;  or  if  it  be  neeessarf  Id  ib^fiMri 
infr^heff^iftsBaybeJidd^ffdiepiMicstfmlildbeteln 
diendaameof  ihisiMpar,  itBrtiatlMiT«4wd[AiedMs- 
pkioii;  and ledlirttquirteho^^  imtt 

wbofMslataaMtby^oneaaBMAatddhAreV^  batmrfPObi- 
Bahedittanattief^'  Ayi>p>d»'aqj;dbflB^ 
ri^piaaoi^VQid  bakiiaitjf  aWalHi  by  dMfe^paftfei,  ft  Ji 


y.'U)  li 


.»  P'ij  f 
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(«)  The  aame  of  this  cMe  was  not  SMotioDed. 


sufficient 


aj6 


CASES  IK  MICHAELMAS  TERM 


1814. 

The  Kino 

The  Ifihtbt- 
Unto  ol 

B1LI.IH04* 

liUltBT. 


suflkioit.to  tnswcr  that  the:  stetute  bnk  txpresAy 
enacted  ihatr  all  mtiriagcs  'widiout  publifcaiioit  of  iMtMia. 
shuU'bc  nuU  aiMl  void^  and  a  puWoation  of  -bannB  ib  a 
wrong  name  is  as'Sf 'there  wereiio])«blicatfaxn«'  And 
though  'tbe  statute  f elating  to  apprentices  has  been  hekl 
to  mean  that  the  indentures  shall  be  voidable  on]  j,  that 
W3M  because  the  stiUutie  made  them  void 'for  ftbrbenefit 
of  the  partiesy  which  bene&t  they  may  'Wuive  if  the^ 
plfKiae,  but  this  not  is  made  agziinst  both  patti€&i(ai) 


Lord  Ellenbohocgh  C.  J.  AU.tltat  the. law  re^ 
qi^res  on  t];iis  sul^ect  i%  that  ^i^rjriagea  shall  be  (idem* , 
njuscd  either  by  licence,  or  publication  of  bfm»%  -oUier- 
wise  the.  (Stat*  26Qeo..^,.^^$.  SnS.  dpclaoes  tJMtjithey 
s^£41  jbfi;  void.  The  statute  do^s.pqt  specify  wfa^vdiatt 
be  pfxc$8^y  t^  be  observed  in  the  pubiicntion  of  bamw; 
or  tha$,tW  ^nS'fihall  be  publisl^  ia^tlifi  ftnie  luuBeB; 
bpt  'Cestayily  it  mijist  «^  understpodrHSithei  clear  inten* 
tiOQ  of  the  l^i^ature  that  thel^anps  dudlibevfrnbliiihed 
in  the  true  names,  bficmise  it  regnipes.tbat.iiotbe  ia 
writing  sliall  be  deliver^  to.  the  juiiditer.  of  the  trae 
christian  and  surnames  of  the  partiosifffivaii  .days  .bafbie 
the  publication;  and  uiilf^vgu^h  Aotioeibe  giyeci»ke  is 
not  obliged  to  publish  th^  banns,  ^  Thoquesdon  then  is» 
ha^  there  been  ip  this  ca9<v4h4l;  MrbM^iajnaquiced,  ii.due 
xiotification  by.  ^  .minister^  .oa^a  jSnndflgr.ia^itime.  of 
diidne  servioes  of  <ne  of  the  pcvsons  :iBiindi«g -to  con- 
tract marriage.  Nowit af^pe^s  that  such -mstifiaitiom 
has  been  made  bjy. th^* mm^ot G^^e  Smitk^hy  idiidh 
name  aloiM  the  party.nvaB  Juiowii  in^^e  place  vliem  he 
resided,  and  which  he  had  borne  for  three  years  prior 

(«)  Per  Lord  JMMnsfitH  m  ChiJbam  t.  Frtstn,  Mttrr.  8.  C,  486.    x  SL 

to 
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to  the  oeiebritio&i  of  thenmYriftgeytft  tliat  ^Iftee^  ind        t^i4( 

that  heirw  aot  known  tksie  by*  any  other- n«me«    It     xIJ^Kino 

woald  lead  lo  periioaft  couBeqaenoes  if  In  ev«ry  ease  an        ^^f»f 

•     .      .        ,         ,     ,  ,    /.  ^      •  The  liihtbi- 

imjttiry  were  to  oe  instituted,  ^at  the  haaara  of  endangeis       tints  of 

ing  theniarriage  of  a  woman,  who  hmevery  reason  to        uuirr. 

think  she^was  aoqniring  a  legitimate  husband,  whether 

the  nanw  by  which  the  husband  was  notified  in  the 

badnt  were  strictly  his  baptismal  name,  or  whether  'at 

the  ])eriod  of  his  baptism  he  may*  not  have'  received  some 

other  name.     What  the  conseiquences  might  be  of  en- 

oooraging  such  inquiries,  as  to  the  avoiding  of  idar« 

rii^^^  «nd.  bastsrdbKfaig  ^e  iissae  of  them,  it  is  hoi  very 

difficult  t6':ittiaginctf'    The  olgect  of  the  stattite  in  the 

pUbiicMiiin  tf  bimns  was  to  secure  notbriety,  to  apprisse 

aU'peiP#ons  <>f>  the  intention  of -the'  parties  to  contract 

raarvia^; -and  'how  can  that  object  be  bet^  at^ined, 

thanby  'lA 'pubKeatidn  in  the  name  by  which  the  pdrty 

is  known?'  If  th^pubUoation  het«  had  been  in  the  name 

of  jJ^rtflApm  JLtfEMgJ^  it  tn^old  not  of  itself  have  diliwn 

ony^ttention^to  theiparty,  becaos^  h^  w4s  unknown  by 

that  namcy  and?  jta  being  eoupled^  with  tife  name  of  the 

wotnani^hp furobably  wi^/known,  would  peihaps  have 

led  those  Jirhoi  knew  hoti  >  and  knew  that  she  was  about 

tobetAiamedi^af)er8on  ofaapther  name,  ta  suppose 

either,  that  t^^esewiepe  ndt  the  same  parties,  ot  that  there 

was  .some  iniglakek'  *^I%(erefore  the  publication  m  the 

ifoioam^  instead  of  bei^g  notice  to  all  persons,  would 

hiore'jefieiiated  asadeQeptioq;  and  it  is  sti^Ictly  cocrcot 

iaasgr,.;th^.die  original  iiame<  in  this  case  would  not 

haise  beea  the  trae  name  within,  the  meaning  of  the 

statute.    On  these  grounds  I  think  that  the  act  only 

meant  to  rehire  that  the  parties  should  be  published 

by  their  known  and  acknowledged  names,  and  to  hold 

adit- 


.  Gins  »  lilGHABLMA^  TBHlf 


agiunst       imoceBt.  pm^m     Tile  Cqwb^  An^bm  caMOi  boi 
unts  of  *    ilM^lo  #  0€ttrtriU9tiQa  ^db  vonld  he  f  vcgiaiit  mdi 


BiLiiirot* 


LsBbAKcX  Thk^pwftiweoambcfegeliieC^ 
]niider  cureasMtaaoeB  wUdb  tbrip  it  of  eagF^tUng  likt 
fiwnd.  .  The  paper  who  wm  kucmii  in  the  f«Ui  hf 
the  iiMie  ef  Ci^e  jbia  eiily^  k  notified  le  ihe  mi- 
oitter  by  lliat  name^  end  the  benns  eve  rifQl9i%.  iKd»- 
yf^y^  IP  thet  ]|Bnie:in  tlie  pwifh  cfauxch*  i^^f^  ^m 
otgeckkoi  j%  that  the  manriage  i»  ouU  and  voUji,  jbeoamt 
die  name  of  Gicfgr  is  ngl  the  tnienanie  by  wliidi  he 
was  bapti«d,  and  because  SmM  is  not  his  trpia  mp* 
name;  wherefore  it  is  argiM^  that  this  was-  #< mmnjifs 
without  pnUicadcm  of  banns.  ItismalexielloJbQkto 
die  marriage  act  in  older  to  see  in  what^  wqf  it  diiwts 
the  banns  to  be  published.  The  only  dause  which  di* 
fects  die  true*  christian  and  snmames  to  loused  la  die 
second,  and  diat  haa  reference  to  the  notice  to  be  ghren 
to  the  minister;  it  requires  that  a  nodce  in  writing  dial 
be  delivered  of  the  true  christian-  and  surnames  of  the 
persons  to  be  married^  A  subsequent  ch4i8^(^):$|ziikb 
any  person  to  sokmBise  marriage  widhodi  publication  of 
hanpa,  unless  by  licence^  under  the  pain  c(  being  ad- 
judged gniltp  of-ftlony,  and  provides  Ibr  Ae^^pnislA- 
ment  of  persons  who  shall  so  doV  and  then  it  conchides 
«>^that  ^  maniages  solemnfin^  wfiQjbut  piiblicatiQi^  of 
lwin|t:Oi^U6eDoe  shall  beniUl  imd  vcsd  to  all  intents  and 
pui^oses."  *IV)  be  sure  the  argument  here  mus(r  neces- 
sadly  be^  that  a  macrjage.  by  banns  wbjch  aoe  pub- 
Mdied  not  in  die  true  christian  and  surnames  aftbe 
la  parties. 


iH  ¥iafisw4hm  YsAit  hM  GEORGHS  III. 
pariHi,  iit^lnittiiiggw^tfflt  ^imtlMMtaflmimi'  Bit 

tke  ol^«f  3d^|AMUtlW  k  ^  maltii^aM* '-UK 

and  I  think,  the  Court  recollecting  thM^WMMTfttkyllttl 
a  marriage  by  banns,  published  in  the  names  by  which 
alofitf  thepaHy  'wMtakMni^  isa  carriage  i^tAaUt  pdbU- 
cadon  of'taftDAs.  The  argum^t  is,  that  a  iliaitiage 
hf  pMhaAifn  «r  banwr  means  by  piririkmttoti  of  bataAs 
in  the  real  names  ofthepatrties  only;  bu^thestiitiitehas 
■sad  no  autibi  thing.  If  the  banns  be)9UUidied  la  the 
names  of  the  party  by  ivliich  alone  he  is  known,  and  there 
is  nofirand,  whether  that  be  thetnte  dmstian  or  smv 
atmeol'the  pseeij  or  not,  I  lidnk  the  marriage  is  good 
wiAi&tbe  meaniagof  Ae  statute.  Thereibro  I  vat  of 
cSfttSM^dM'npoik  the  present  occasion  every  thing  was 
doneAaiiiHia  taifficient  to  give  that  notification  of  the 
milage  wUch^  it  was  the  object  of  the  marriage  act 
t^iiisdre.  - 
' '  '*  Kt  Oktitm  (a).        Order  of  Sessions  confirmed 

(«)  Dtfm/fVr  J.  was  absent. 

NOTE,  No,  1. 

The^fiOow^jg -Ira  VtmtM  of  the  Sentence  delivered  by  Sir 
JBfl&far  &ai#  ia  the  case  cited, 

FtfcaaatAW)   Mgmmu  Nichqlsox,   fidiely  cdliag  henelf 
.    FaANxxAim* 

THIS  if  ft  pfoeeodbglbr  oalUtf  of  marriagt,  vchidi  it  ftdmltted  to 
liaic  been  had  in  effect  between  Aidhmiy  Frmkkai  and  A$m  Nicklwn^ 
•A  ihm  gpomid^rf  an  ImptDper  paUieatlMi  of  baniisi  she  bafiof  been 
^Moribed-  ia  the  bssnt  by  themiiBied  oame  of  Jto  Tbis  «dt  h 
fbeoded  apon  tbe  marriage  act,  wbich  direett  that  there  miitt  be  t 
pafaUcadoa  of  the  true  cMitiaB  and  ttsrame  of  the  partiei.  T  think 
to  obMfffo,  that  tbe  vple  to  ba  applied  to  k,  if  it  had  retted 
\  tha  eid  fctflitiat|iwi  faw  of  the  to»ttf ,  Wwrid  be  the  nne  as  If 
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1814-  "^  tiarrifefe  act  Hwi*  toMttcd.    Bf  that  law  tire*  pvblioition  of  banns 

_  is  necessary ;  marriage  is  a  contract  by  which  ihe  reUtion  of  parties  to 

-     NKLAKD        **"  P****^ ''  materially  altered ;  *C  f s  a  conttact  which  is  to  he  entered 
nrakst  ^"^  ^  <***  pafftfM  ivkh  «ll  pnblic  notoriety,  and  which  is  to  be  per- 

MtcuoLSOM.  forvKd  in  a  pnblic  place.  The  high  importance  of  this  contract  has 
nqyiiLd  by  the  known  iatr  of  the  country,  and  every  christian  coun- 
tfiP,  tint  thefc  shall  be  a  pablieatlon  of  bannst  to  give  trfMly  to  a 
contsact  sui  generis.  The  word  *'  banns/*  in  the  old  German  Ian* 
.  gvage,  signified  a  pobiication,  meaning  that  there  shoald  be  a  previous 
noUAcitiMi  gtncmUy.to  the  world,  tbtt  all  perwni  niay  have  QOtiw 
that  such  and  such  pcrsous  are  going  to  be  manied.  This  conditiAa  is 
never  rtbied'  but  by  di^i>eHsation  in  the  way  of  licence.  If  this  be 
m%  wKat  it  ihe  psbtication  the  law  requires  f  I  (hink  n«clungcan 
be  more  ckar  than  that  the  piiblication  should  notify »  what  it  is 'fit 
the  world,  for  pnblic  purposes,  should  know,  that  such  )  ersons  are 
gonig  to  eotir  into  that  itnfee  and  condition,  of  life.  A  faibilcatloa 
that  jL  and  £,  were  going  to  be  juarxied,  when  in  fact  it  was  C  and 
it).,  woiuld  be  a  nullity  in  itself,  and  consequently  a  marriage  grafted 
iipo|i  it  most  be  «  nullify  likeivue;  and  though  later  tioKS  have  in« 
trodnceda  very  relaxed  practice,  yet  by  the  known  law  of  the  oonn- 
try  it  requires  a  pubUc4tion  by  baiins,  at  least  where  not  di.cpcnsed 
with  by  the  ordinary,  which  the  statute  law  reaAms  and  strengthens. 
Now  It  has  been  argued -that  the  true  and  proper  christian  and  aor- 
name  of  the  party  cannot  be  altered  but  by  proper  authority,  by  the 
king's  licenoey  or  an  act  of  the  legisUtore  s  yet  there  maf  be  cases, 
where  names  acqctced-by  general  use  and  habit  may  be  taken  by  re- 
pute as  the  tme  christian  and  surname  of  the  parties.  If  a  person  has 
acquired  a  name  by  repute*  iu  fact  the  use  of  the  tme  name  hi  the 
bann^  would  be  an  act  of  concealment,  that  wontd  not  mlisfy  the 
public  purposes  of  the  «Utute ;  therefore  I  da  say  that  names  » 
acquired  by  use  and  habit  might  superiede  the  use  of  the  tree 
name  ;  and  if  this  case  came  up  to  tliis  requisition,  I  slioulid  think  the 
party  entitled  to  have  the  marriage  affirmed.  The  statute  has  pre- 
scribed several  lules,  and  this  by  publication  of  banns  of  the  tree 
chliitian  and  surname  of  the  parties,  for  the  pnrpoie  that  cverf  * 
person  may  be  informed  what  is  going  to  pass.  The  public  at  large, 
the  relations,  the  parties  themselves,  have  an  interest  in  it ;  until  the 
macriage  is  ssiiemnited  there  ia  a  iocus  pflenitentiar.  They  mar  re« 
ceive  very  impr)rtant  information  of  the  conduct  and  cbattctcr  o(  the 
parties,  who  are  going  to  enter  into  ttiis  contract  for  life :  there  miy 
be  persons  well  acquainted  with  the  particulars»  whether  of  his  or 
her  conduct,  which  may  alter  the  resolution  of  either  of  the  fifties 
themselves.  Iu  this  particular  case,  suppose  tiie  party  had  heea  de- 
scribed by  her  own  proper  name,  tliere  might  haive  been  petsow 
acqeainted  with  her  conduct,  which  might' have  aafloeneed,  and-ftirlf 
influenced  the  party  htasself;  therefore  the  puMishittg,  net  in  the. 
Une  name,  deprives  him  of  that  information  which  he  hot  u  right 
|o  posmss.  I  do  not  hold  it  to  be  necessary  that  there  should  be 
actual  fraud  en  the  iadividual  party ;  it  is  eaough  if  the  thing  leads 
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to  i  protabaftjf  of  tnMi  airil  thU  mo^  oT  itmim^^  fAm «mlt«r  r&14. 

would  lead  to  wdi  confequences  m4  ittbdiief»  •§  it  te  the  SnteiitMtt  -...^«» 

of  the  regkktare  to  pttfevk.  It  tfceidi  to  riit  tint  «oiHts  of  Jatliei  Ft  anklaiib 
Ere  odi^  ibllewing  op  thtt  iotefitiofi  in  preTtsHi^  wA  reiin  «  mi 
so  obDozioas,  mtid  le«d  to  fraud :  eertaialy  If  tUs  tbnAt  %«t  pei* 
mitted,  a  man  mtghl  be  mirrifed  to  tke  wffe  of  aootlter  ptium  ^»itli* 
ont  the  liiihtflit  knowledge  of  the  iict  t  tod  aaof  ln<taitMr«fti|gitK 
be  pat  in  whkh  a  liberty  of  tbit  kind  would  be  eztreoielf  grltfOMi 
And  in  all  thoie  cases,  ^M  .a  f#}ie  nam  is  asimiied  for  the  pobliea* 
tim  of  banoib  U  may  he  ponaidered  as  an  impostlioo  oa  ifco  pofty 
himself:  it  may  prevent  him  from  having  that  information  wMdi 
o<igbt  to  be  open  to  him,  up  to  tbe  Very  thM  when  the  eoMnct  ii 
pfoaemcDd  i«evocab!e.  If  the  fact  liad  oome  oat  that  the  woviail 
had  grossly  jaisrcprcsented  her  condition  and  state  of  life,  it  mlgjbt 
have  altered  the  Intention  of  the  party«  with  respect  to  this  mar- 
airige ;  therefore,  if  the  woman  has  been  guilty  of  practising  this 
Iraad,  and  imposing  upon  the  man  with  respect  to  her  condition 
(holding  even  possible  fraud  in  this  case)  k  is  enough.  But  in  this 
ease  there  is  a  fraud  practtied$  there  was  an  aa«amptioii  of  the  name 
of  i^Mj  in  such  a  way»  as  will  justily  the  Court  in  holding,  that  it  bad 
not  superseded  the  other  name,  and  that  it  wm  this  very  penon  that 
waa  going  to  be  married.  One  would  rather  hare  expected  wHncasea 
w^d  have  been  called  to  establish  the  Csct,  that  in  the  district  in 
which  this  woman  lived,  such  was  the  name  by  which  she  generally 
pamad,'  oiUier  by  Mim  or  Mrs.  Jba,  as  she  thought  proper  to  deseribe 
herself;  but  nothing  of  that  appears)  it  is  left  to  the  testimony  of 
the  sister  and  brother  of  the  party.  The  sister  says  that  aboat  two 
yeareaod  a  half  ago  she  met  her  sister  in  the  street  by  accident,  not 
hAriog  men  her  for  two  or  three  months  preeeding,  and  mqoired  ^ 
her  where  she  lifed,  and  she  told  the  deponent  she  lived  at  No.  i^ 
Pm^tl-sirtHt  Giart-^mMiMi  eaying,  if  deponent  called  upon  her  the 
mwBC  aik  for  Mrs.  Mm$;  tiiat  deponent  soon  after  did  call  at  No*  19. 
FmtHgol'Slteitt  and  inqtvired  for  MrSL  R9sh  aod  was  acoordtngly  intra» 
dsced  to  her  said  sister,  who  oa'  that  octfftion  said  she  had  aceideatally 
net  witk  a  gaitltnian  vrfio  wanted  toJiave  her.  I  cannot  collect  froen 
this  any  thing  tnose,  than  that  at  the  house  where  she  lived  she  wif 
known  by  that  name ;  k  is  too  much  to  oonclode  from  this  that  she 
bore  it  till  m»viiage.  Bat  the  gentlemen  say,  down  to  the  mairjiqi^ 
she  did  actnaUy  go  by  that  name.  But  there  is  an  intarrogatofy 
(whtdi  I  presume  the  gentkmeil  did  not  read)  to  this  elBct,  "  that 
the  miniscrant,  for  long  time  before  the  marriage  between  her  and 
the  paadMOBty  pnsied  aahie  wife,  and  went  by  the  name  of  frmikkidf* 
theeeitm  she  wa»  eabahitia^g'  with  »hiii  own  for  some  time  before  the 
mmvt^»  .*A  ihink  there  It  not  proved  such  a  use  of  the  new  namcf 
as  riMppf.rrir  to  thejrpquisttion  of  the  sfcatote.  The  statute  requires  t)i« 
me  chrH^Un  -^ndjiiyiame,  and  unless  there  be  a  publication  to  that 
efieot  it  cannot  be  qualified,  the  marrijige  must  bepronqnaced  null  and 
%p\d,  I  do  i^ot  know  thiU  it  is  necessary  to  shew  a  particular  Imud^ioL 
Y0L.IIL  T  each 
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ttch  case;  but  here  k  »  fraud  praCtiiMl  on  ibeptrry  ai  to  the  con^ 
dition  and  situation  of  the  woman ;  likewise  a  fraud  upon  the 
public,  being  in  violation  o£  the  laW|  and  also  a  fraud  upon  the  offi- 
ciating minister,  whose  duty  it  is  to  inquire  into  the  requisites,  whe- 
ther the  parties  are  .hving  within  the  parish.  I  am,  therefore,  of  opi- 
fiion  that  this  marriage  is  not  a  Icg^l  one,  and  must  be  pronounce* 
Aull  and  f  oid* 

NOTE,   No.  2* 

Con&iitory  Coort,  Jaiu  xSii. 

i*ou6BTT  V.  ToMKYNS,  falacly  calling  hcwelf  Pougett. 

THIS  was  a  suit  for  nullity  of  marriage,  by  reason  of  pubiicitbn  fl€ 
1»aniis  by  a  false  name  of  one  of  the  parlies  who  was  a  minor. 

It  arpcarcd  that  JVilliarti  Peter  Pougeft,  a  minor  under  |6  yea»  ef 
age,  was  married  to  Lefitia  Temkyns,  his  father's  maid^serrant,  and  that 
the  banns  were  published,  and  the  marriage  celebrated,  in  the  names  of 
IVilHam  Pougett  and  LetUin  Tamkyns,  whercis  the  ical  name  of  the 
minor  wti  fVitliam  Peter  Pougett.  It  farther  appeared  that  he  was  ge- 
ftcially  known  and  addrcfscd  by  the  name  of  Peter  only,  and  that  very 
few  people  were  acquainted  with  the  fact  that  he  had  likewise  tiR 
christian  name  of  WiUiam.  The  marriage  took  place  in  the  church  e£ 
St.  Anirevi's,  ffolborn,  in  which  parish  the  parties  ba4  fierer  readed. 

Judgment  Sir  W.  Scott.  This  is  a  suit  brought  by  Jofepb  PmgtU 
tsq.,  father  of  IViltiam  Peter  Pougett^  a  minor,  to  annul  the  marrta|re 
which  has  taken  place  between  his  loh  and  Letitia  Twnkyn%t  on  the 
ground  of  minority  ahd  want  of  consent,  and  undue  publication  of 
banns.  H^illiam  Peter  Pougett,  the  son,  Was  born  at  Sm-at  io  the  JUa 
Indies  in  May  1 794,  and  the  marriage  is  proved  to  have  taken  place  la 
yamtaty  18x0,  consequently  he  was  at  the  time  under  16  years  of  age. 
It  IS  proved,  also,  that  the  son  resided  in  the  booie  of  his  father  in  the 
parish  of  St.  Mary-Ie'bonet  and  that  the  marriage  was  solemoiaed  ia 
the  charch  of  St.  Andrew*!^  Holbern,  The  nUcged  wife,  it  appean,  was 
a  servant  in  the  family ;  what  her  age  might  have  betoi,does  oot  appear 
from  the  evidence  before  the  Court,  but  the  letters  which  have  bees 
exhibited  shew  that  she  was  a  very  uneducated  person.  It  is  proved 
that  the  young  man  was  christened  WHHam  Peter^  hot  that  he  was 
addressed  by  the  nime  of  Peter  only;  and  that  nobody,  except  fats 
tieaf  relations,  knew  that  he  had  the  name  of  IVUHMm  also.  His  own 
letters  were  commonly  subscribed  Peter  only,  thoagh  some  of  them 
are  signed  Peter  W^  Pougett,  Letitia  Tomfyust  the  party  against  whom 
the  suit  is  brooght,  always  called  him  Master  Peter,  and  he  is  so  ad« 
dressed  In  her  letters  to  him ;  so  that  iiotfaing  can  be  more  dear,  thaa 
that  although  WiWam  formed  a  part  of  his  baptismal  name,  yet 
the  other  obliterated  it  in  Comrhon  use.  The  name  of  fyUBUm 
Would  not  have  sufficed  to  designate  him  to  most  persons,  and  thh  is 
certainly  a  most  important  incidence  in  the  present  case.  In  what 
tiiuuitr  the  narriagc  wis  broaght  about  docs  not  exactly  appear.    An 
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•tjteinpt,  it  seems,  was  made  to  hate  the  bannt  published  at  Hixki^e, 
-which  miscarried.  »  one  of  the  witnesses,  who  waa  employed  by  the 
minor  to  obtain  the  publication,  states,  becavse  the  elerk  did  not 
beheire  that  the  parties  were  resident  in  Higbgait.  It  has  been  said 
that  the  business  of  obtaining  publlcaiioo  of  the  bamis  haTtng  been 
•ntrusted  to  this  witness  by  the  minor  himself,  shews  that  there  waa 
Bo  fraud  upon  him  on  the  part  of  the  wife :  but  the  fraud  su^gtlted 
in  this  case  is  not  a  fraud  upon  the  boy  himself,  but  upon  the  parental 
ifehts  of  the  father,  hU  natural  guardian.  The  account  which  the 
witness  who  was  present  at  the  marriage  gives,  is  this,  that  the  den^yw 
Iran  asked  the  minor  his  name  and  residence;  that  he  answered  his 
name  was  miliam  VwnU,  and  appeared  to  be  much  confntcdi  that 
the  brother  of  the  woman  answered  as  to  the  residence.  He  is,  there* 
fore,  I  think,  to  be  taken  as  the  principal  actor  in  the  business,  though 
the  fact  that  he  was  so  is  not  directly  stated  by  the  witness.  It  ii 
proved  that  the  banns  were  pnblislied  and  the  marriage  celebrated  in 
the  names  of  Wi{Uam  Pougett,  (omitting  the  word  Peter,)  and  LetitU 
Tomkyns,  and  it  is  likewise  proved  that  the  father  was  toUily  ignorant 
of  the  marriage  at  the  time,  and  that  he  was  not  informed  of  it  till 
iome  months  afterwards,  when  he  expressed  great  regret  and  indigw 
jjation  at  what  had  occurred.  The  act  of  parliament  recites  great  in- 
%onrenieiiccs  having  arisen  from  clandestine  marriagei^  and  professes 
to  prevent  them  for  rhe  future.  For  this  purpose  it  directs  a  notice  ia 
writing  of  tbeTr^  christian  and  surnames  of  the  parties  to  be  delivered  to 
Ihe^  minister  seven  days  before,  and  witliout  such  notice  he  is  not 
obliged  to  publish  the  banns.  It  must  he  taken  as  the  dear  intention  oftht 
leitslature  that  the  banns  are  to  he  fublisbed  in  the  true  names  though  it  is  not 
«  expressed  in  the  statute.  What  i>  the  use  of  publication  of  banns  ^ 
TVhy  to  notify  to  all  persons  the  intention  of  the  parties  to  marry,  and 
if  the  true  names  are  not  used  then  is  there  no  notification  whatever. 
There  is  no  opportunity  given  to  any  persons  who  may  be  interested 
of  knowing  what  is  about  to  take  place  or  of  alleging  any  impediment 
to  the  marriage.  It  has,  therefore,  always  been  held  in  these  courts 
from  the  case  of  Early  v.  Stevens  to  the  present  time,  that  a  pnblica- 
tion  of  banns  in  false  names  is  no  publication  at  all.  To  hold  *  the 
contrary  would  be  to  hold  that  which  is  contrary  to  the  statute  and  to 
common  sense.  The  question  then  in  this  case  is,  whether  the'  omia- 
sion  of  part  of  the  christian  name  is  so  material  a  variation  as  to  nullify 
the  publication.  The  true  name  is  William  Peter ,  and  strictly 
speaking  all  baptismal  names  should  be  set  forth,  for  in  strictneas  I 
conceive  that  all  the  names  compose  but  one  christian  name.  And  I  un- 
derstand that  it  IS  so  held  in  courts  of  common  law.  In  the  publication 
of  banns,  then,  all  the  names  ought  to  be  published,  for  they  all  orake 
up  but  one  name.  The  party  may  be  known  to  some  by  one  name, 
by  another  to  others;  it  is,  therefore,  highly  proper  that  all  should  be 
enumerated.  But  I  sliould  be  afraid  to  go  the  length'  of  saying  that 
the  publication  would  be  vitiated  by  the  want  of  this  in  all  casea. 
Where  no  fraud  is  intended  on  either  side,  where  all  the  parties  inter- 
eited  have  been  cogniaaut,  and  where  there  his  been  a  mere  tcciden- 
,    T  a  lal 
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l8X4«  til  omtasionf  of  a  domumt  ntme,  It  wooU  be  too  imicli  to  hold  that  s 

....^M  MUtiagc,  perfectly  honest  in  other  respects,  should  be  vitiated  by  soch 

PooflXTT         **  ominioB.   Another  case  may  be  put,  where  either  of  the  parties fra«- 
^Mttsi  doleotiy  soppressed  one  of  the  christbn  names  wHhoot  the  knowledge  of 

roKKTiri.  the  others  it  woold  in  such  a  case  be  hard  to  hold  the  marriage  Toid 
•gainst  the  ignorant  party.  But  where  the  omission  was  known  to 
both  parties,  and  intended  by  them  as  a  fraud  upon  a  third  person, 
the  father  or  gnardian,  the  Court  would,  I  thhik,  In  such  a  case,  be  bound 
to  enforce  the  strict  letter  of  the  law  in  order  to  maintain  the  spirit  of  the 
law.  It  has  bees  sidd  that  the  sutnte  provides  that  it  shall  not  be  neces- 
sary after  the  marrUge  has  been  solemnized  to  give  any  proof  of  the  abode 
of  the  parties  within  the  parish,  and  that  no  evidence  shall  be  received  to 
prove  the  contrary  in  any  snit  respecting  the  validity  of  the  marriage;  but 
fhts  tends  rather  to  shew  that  other  points  may  be  enquired  of,  and  that 
the  vafidtty  of  the  marriage  may  be  questioned  on  other  grounds.  Think- 
ing, theiefbre,  that  the  Court  is  called  upon  to  act  on  these  principles,  1 
have  to  consider  the  evidence  which  is  before  me,  and  to  enquire  whe- 
ther th^  Is  a  case  of  casual  omissioa  or  of  framluleni  suppression.  If  one  of 
the  christian  names  has  lain  dormant,  and  that  name  be  omitted  in 
the  publication  of  banns,  we  may  fairly  presume  that  the  omission  was 
accidental.  But  here  the  name  has  been  omitted  by  which  the  young 
"man  was  usually  known,  by  which  he  was  always  addressed  in  tbp 
iamtly,  and  even  by  this  woman  herself  in  her  letters.  The  Court, 
therefore,  can  entertain  no  donbt  that  the  omission  was  idtentional, 
and  that  it  was  made  for  the  fmfost  of  coacealmaa  (torn  the  father. 
It  is  a  very  strong  circumstance.  Indeed,  that  the  dormant  name  is  honikt 
firmard,  and  the  name  hy  -which  the  forty  vat  unfversaify  knofwn  snf pressed. 
At  the  time  of  the  marriage,  the  dei^man  questions  the  young 
man  as  to  his  name  and  place  of  residence,  to  which  he  replies  that  his 
name  is  IVilliam  Potq^ett,  and  appears  much  confused;  the  woman's  bro- 
ther then  comes  forward,  not  to  tell  the  troth,  but  to  give  evasive  an- 
iwers,  for  the  purpose  of  deceiving  the  clergyman  and  preventing  the 
postponement  of  the  marriage.  The  banns  of  marriage  were  published 
-Hi  the  chureh  of  St.  Andrevf\  Holkom^  and  it  is  pleaded  that  the  patties 
vesided  in  the  parish  of  St,Maryle*hone,  This  part  of  the  plea  was 
objected  to  by  counsel  as  contrary  to  the  toth  section  of  the  statute,  to 
•which  it  was  answered,  that  it  wis  used  only  as  a  c&comstince  to 
shew  ftand,  and  not  for  the  purpose  of  invalidating  the  marriage  on 
the  ground  of  non-residence  within  the  parish.  The  words  of  the 
act  are  very  broad  and  positive,  and  it  was  not  without  considerable 
hesitation  that  the  Court  permitted  this  part  of  the  libel  to  stand. 
The  doubts  which  the  Court  then  entertained  are  not  now  remove<l» 
and  if  the  question  in  any  degree  turned  upon  this  part  of  the  case  I 
should  feel  great  difficulty  in  deciding  it.  But  here  is  another  ftct 
pleaded  to  wiudi  the  same  objection  does  not  apply,  namely,  the  at- 
tempt to  get  Che  banns  published  at  Highgaie,  Upon  the  whole,  then, 
this  is  not  a  case  of  mere  inadvertence  or  casual  omission  ;  it  is  not  a 
case  of  fraud  by  one  party  on  the  other ;  but  it  Is  a  confederation  of 
both  against  the  rights  of  the  father,  and  thetclbre  I  pronoance  the 
fliarriagc  null  and  void  under  the  statate. 

t  KOTE,. 
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NOTE,  Ho.  3.  — 

II1C  following  are  extracts  from  the  xninutea  of  Maie  of  the 
caies  io  the  ConaUtorj  Court  here  alluded  to. 

Consistory  Courts  Jufy  KOth,  1809; 
Mathir  «.  Nnr. 

TH£  real  name  of  the  wwonn  wis  Ne^t  Md  the  banns  were  pnh* 
lished  in  the  name  of  ffri^kt* 

Per.  Cmsm,  TbU  is  a  proceedbg  to  obtain  a  declaratory  sentence 
of  nullity  of  marriage  on  iccoaot  of  publication  of  banns  in  a  wrong 
name.  The  proof  of  this  (act  is  full.  No  reason  is  given  for  it,  i| 
seems  to  have  been  from  mere  nnthinlLiag  levity.  No  drcumstance  of 
fond  is  suggested:  no  imposition  was  necessary  to  be  practiKd.  The 
question  is,  whether  under  the  statute,  and  the  construction  which 
lias  been  put  upon  it,  this  marriage  must  be  pronounced  void  ab  Initio. 
The  parties  cohabited  together  as  man  and  wife,  were  reputed  su€h« 
the  children  were  baptiied  not  as  children  of  the  husband  and  wife, 
bat  as  of  the  mother  by  her  maiden  name.  If  the  marriage  be  void 
eb  initio,  no  length  of  time  can  tender  it  valid.  The  act  lequires  a 
publicatiov  of  banns.  In  common  reason  it  must  be  supposed  to  re- 
quiie  the  true  names^  if  not  the  true  names,  then  it  Is  no  pnblioition 
at  aU.  The  intent  of  the  publication  roust  be  to  give  notice  that  the 
amrri^ge  ia  to  be  aoUouiiaed  between  the  parties.  Whether  a  name 
acquired  by  reputation  might  have  sufficient  legal  effect  is  a  qaestioa 
different  from  the  present.  If  the  evidence  before  me  brought  the  present 
case  to  that  pohit,  it  would  be  my  duty  to  determine  it  upon  that* 
This  point,  I  believe,  baa  not  hitherto  been  decided.  But  on  the 
other  facts  the  decisieos  have  been  uniform,  nanelya  that  lianns  mua 
be  pobUshed  by  the  names  of  the  parties.  It  wasi  indeed,  stated,  that 
the  weaMn  had  vied  the  name  bf  which  the  baanS  were  published, 
aadthit  a  witness  might  hive  been  called  to  prove  this,  fiothev 
own  sifter  is  examined,  and  does  not  say  any  thing  of  the  matter. 
And  no  fooodaaioa  is  laid  for  cslHng  farther  evidence  to  prove  this 
fact.  If  there  had  been,  I  should  have  thought  it  aeecssary  for  the 
protection  of  the  children  to  have  called  for  this  evidence.  Upon  the 
whele^  I  shall  prooouuee  the  aaarrbgc  void  ab  laitio. 

Consistory  Court,  M^  17th,  i8t». 
Hbfiir  v.  He7FXR. 

THIS  vru  an  objection  to  the  admission  uf  a  libel  m  a  suit  for  the 
restitution  of  conjugal  rights  brought  by  the  wife. 

Sir  W.  Scott.  The  objection  principally  relied  on  arises  epon  the 
eopy  of  the  parish  register  which  is  eahibited.  The  libel  pleads  that 
the  parties  were  nurkd  by  wtue  of  banas  duly  pnbluhed.    The 

T  3  woman's 


t6S 
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1 8 14*  woman*!  real  name  it  appears  was  Anna  Colleyt  but  in  the  exhibit  it  if 

...._  stated  that  Geoije  Hefer  and  Anna  Sorbin  CoUty  were  married,  and 

HcrrsR  hence  it  bai  been  inferred  by  the  counsel  that  the  banns  were  to  pub^ 

nxahtst  Kuhed,  and  that  the  marriage  is  invalid  on  the  ground  of  nndoe  pob- 

Hcrrta*  lication.    Now  it  does  not  necessarily  follow  that  the  banns  were  so 

published.    It  may  be  a  mere  mistake  of  the  minister  in  giving  the 

certificate;  it  miy  be  that  the  banns  wete  published  by  the  right 

names,  and  that  the  additional  name  was  ased  only  at  the  celebration 

of  the  marriage.    But  admitting  that  the  banns  were  pob^ished  with 

the  additional  name,  still  if  no  fraud  be  shewn,  if  there  be  no  doubt  aa 

to  the  identity,  the  Court  would  be  very  unwilling  to  question  the  rz* 

lidity  of  the  marriage  after  the  long  cohabitation  of  the  parties,  under 

the  Constant  acknowledgment  of  each  other  as  husband  and  wife. 

This  case  diflets  very  materially  from  that  of  Fwgett  v.  Tomkyns,  which 

has  been  cited.    That  was  a  case  of  clear  fraud  against  the  rights  of 

the  Cither.     If  the  husband  can  shew  that  he  has  been  imposed  upon 

by  a  false  name,  he  may  up<m  that  ground  falufy  the  marriage,  but 

he  must  set  forth  the  fraud,  and  prove  it  to  the  satisfaction  of  th^ 

Court.    I  shall  admit  this  libel. 

Consistory  Court,  May  a9th,  tltu 
TaKEy  otherwise  Quin,  v.  Quin. 

THIS  was  a  suit  for  nullity  of  marriage  brought  by  the  father  of  i^ 
minor  by  reason  of  publication  of  banns  by  a  false  name  of  one  of  the 
parties.  One  of  the  articles  pleaded  that  the  woman  was  baptized  by 
the  name  of  Martha,  and  that  she  was  known  by  no  other,  and  that 
the  banns  were  published  in  the  name  of  Martha  Carolint* 

Per  Curiam,  Do  you  contend  that  this  would  be  sufficient  to  annul 
the  marriage  without  shewing  fraud  f 

Swahey,  In  clandestine  narriageSa  which  the  act  was  paised  to 
prevent 

Per  Curiam,  I  shall  admit  the  libel,  but  without  detennining  the 
Uw  of  the  case  till  I  see  what  is  proved  as  to  fraud. 

It  does  not  appear  that  any  further  prooeediqg  was  had  in  this  caset- 


Consistory  Court,  June  9th,  1813. 

Mathew  V.  Matiiew- 

THTS  was  a  proceeding  on  the  patt  of  the  husband  for  divorce  by 
rea?nn  of  adultery.  The  wife  in  a  tcsponsive  all«rgation  denied  that 
^y  legal  marriage  had  t-<ikt:n  place,  and  the  case  came  before  the 
C'ourt  on  the  admissibiUty  of  this  allegation.  It  was  pleaded  that  ii\ 
flie  publication  of  hiUiM  the  wom^u  Wds  dcsciibed  as  Sar^b  Ketsa^ 

widowi 
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widow,  bat  that  her  name  was  not  Kelto^  and  that  she  wis  not  4 
widow. 

The  woman  had  gone  by  several  diflerent  names,  her  maiden  nam« 
was  Sarg^  fyUte,  or  at  least  so  stated  by  her  to  Mr.  M^^bew.  She 
had  passed  by  the  name  of  Aikin,  but  was  generally  known  by  that  of 
Xe/so,  being  the  supposed  widow  of  a  person  of  that  name. 

The  Court  said  that  there  was  no  fraud  on  any  one,  the  husband 
haiviog  been  preTieoaly  made  acquainted  with  all  the  drcnmstances.  , 
The  woman  was  a  major,  and  there  was  no  person  on  whom  fraud 
could  operate.  Neither  the  act  of  parliament  nor  the  rubric  require  a 
description  of  the  sutns  of  the  parties,  and  therefore  the  circnmstanee 
Qf  her  having  been  described  as  a  widow  is  not  material.  The  facts 
if  proved  would  not  affect  the  marriage;  the  allegation  mast,  therefore; 
be  rejected. 


1 3  Mr 

Matbbw 
agmmst 


Bahker  against  Hodobon. 


Tuesdijf 
Nov,  aad. 


r^OVENANT;  the  plaintiff  declares  on  a  charter-  The  charterer 

party  of  aflfreightment  made  between  him  as  master  TOVMains  u?* 

of  the  hrigPraoidencey  and  the  defendant,  as  freighter,  »^°^  *iSe?t^ 

upon  a  voyage  to  Gibraltar^  there  to  deliver  the  out-  ioft\%n  port,  it 

J  Ji_.  ji.  J  ,  u,    not  excused 

ward  cargo,  and  haymg  so  deuvered  to  take  on  board  from  sending 
firom  the  agents  or  assigns  of  the  freighter  at  QibraUar  though  in  con- 
and  Cadiz,  both  or  either,  or  at  Gibraltar  and  Malaga,   ^."^[i^^^^^^ 
both  or  either,  as  should  be  ordered  by  the  freighter  or   3"J"j*f  ["^"'^0 
his  Bseats,  a  homeward  cariro,  and  deliver  the  same  at  port  all  public 

^°  ®  intercourse  is 

[  prohibited  by 
the  law  at  the 
port,  and 
though  he  could 
not  hare  com- 
munication 

without  danger  of  contracting  and  communicating  the  disorder;  therefore  where  to  co- 
venant for  not  sending  a  cargo  alongude  at  Gibraltar  defendant  pleaded  tliat  a  peitilent 
aod  infectious  disorder  prevailed  there,  and  tUcreupun  ail  intercourse  was  prohibited  by 
the  law  of  the  place,  and  became  impracticahle,  without  imminent  danger  to  thn 
persons  concerned,  of  contracting  and  communicating  the  simc,  and  defendant  was 
prevented  from  sending  alongside  during  all  that  time,  of  which  plaintiff  had  notice,  and 
T.iicicOi'^on  departed  with  his  s'»ip  on  her  return  :  replication,  that  defendant  nriigrht  ha?e 
»cnt  the  cargo  .along«.ldc  before  all  intercourse  became  unlawful  or  impracticable,  but 
refused,  and  thereupon  plainti^departed  with  bis  ship  by  the  consent  of  defcndaofs  agent  ( 
))cld  iliai  defendant  was  iiible. 


London,  8cc«  for  which  60  running  days  were  allowed, 
and  that  the  defendant  covenanted  that  he,  his  agents 
or  assigns  at  Gibraltar  and  Cadiz,  both  or  either,  or  at 


T^ 


Gibraltar 


268  CASES  iw  MICHAELMAS  TERM 

J  8 14.        Gibraltar  and  Malaga^  both  or  either,  should  and 

3^^^^^       would,  at  his  or  their  own  coats  and  charges,  send  the  aotd 

^«w/        homeward  cargo  alongside  the  ship,  and  assigns  a  breach 

in  the  terms  of  that  eovenant ;  per  quod  the  plsdntifF 

was  preyented  fi'om  taking  on  board  the  said  homeward 

cargO)  and  obliged  to  return  home  without  any  caigo. 

Pleas,  I  St,  that  after  delivery  of  the  outward  cai^ 
aiGibrakarf  and  before  the  CKpiratiou  of  the  60  run- 
ning days,  a  certain  pestilent  and  malignant  dis- 
order broke  out  and  prevailed  there,  and  thereupon 
all  such  public  intercourse  and  communication  as  was 
necessary  for  the  purpose  of  sending  the  homeward 
cargo  alongside  the  ship,  became  and  was,  and  until  the 
.  discharge  of  the  plaintiff  as  thereinafter  mentioned  con- 
tinued to  be,  uuUiwful  and  prohibited  by  the  then  pqb* 
lie  and  established  Jaw.  of  the  place,  until  farther  regu- 
lations, so  that  th^  defendant  or  bis  agenta  could  not 
send  the  same  alongside,  without  violating  such  law ; 
^hereof  the  plaintiff  had  uotic^  and  was  then  and 
tt^ere  discharged  by  the  ^nt  pf  the  defendant  from  the 
farther  performance  of  his  contract,  adly.  That  after 
the  delivery  of  the  outward  cargo  as  aforesaid,  and  be- 
fore the  expiration  of  the  60  running  days,  a  certain 
past^knt^  malignant  and  infectious  disorder  broke  ont 
and  prevailed  a,%  GibraUar,  and  thereupon  all  such 
public  intercoiiTaa  and  communication  as  was  nepeasary 
for  the  purpose  of  sending  the  homeward  cargo  along^ 
•kl^  became  aqd  was,  and  until  the  discharge  of  the 
plaintiff  as  thereinafter  mentioned  continued  to  be,  im- 
practicable, without  great  and  Imminent  danger,  to  die 
persons  concerned  therein,  of  contracting,  or  communi- 
cating the  said  diswder,  and  the  defendant  and  his 
agents  were  then  and  there  prevented,  during  all  that 

tim^ 


HooaioN* 
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liaie^  from  ao  lending  the  uiA  cargo;  of  whieh  the        )8i4* 
plaintiff  had  notice,  and  was  then  and  there  dtachaxgcd^  ■ 

&C.  as  befinre*  And  there  were  two  other  pleas  re-  ^«,mi 
qiectively  nmilar  to  the  two  above  stated^  except  that 
instead  of  alleging  that  ^*  all  public  intercourse^  Sec 
beeame  and  was»  and  until  the  discharge  of  the  plaintiff 
4x>ntinued  to  be>  unbtwiiil,  &&  and  impracticable,^'  &c 
they  allq;ed  that  ^  all  public  intercourse,  &c.  became 
i|nd  was,  and  until  and  at  the  departure  of  the  plaintiff 
as  thereinafter  mentioned  continued  to  be^  unlawful,  &a 
and  impracticable,"  &c, ;  ^  and  instead  of  concluding 
that  '^  the  plaintiff  had  notice  thereof,  and  was  then  and 
there  diacharged,"  &e.  they  concluded  that  ^  the 
plaintiff  had  notice  thereof  and  thereupon  dqmrted 
vith  his  ship  on  her  return  to  London^* 

Replications  to  the  two  first  pleas  stated  in  substance^ 
^*  that  before  the  breaking  out  of  the  said  disorder,  &c. 
the  ship  had  delivered  her  outward  cargo,  and  staid  a  long 
time,  to  wit,  ten  days,  for  the  purpose  of  receiving  the 
homeward  ca^go ;  and  that  before  all  communication  be- 
came unlawiul,  or  was  impracticable,  the  defendant  could, 
and  might,  and  ought  to  have  sent  the  homeward 
cargo  alongside^  &&,  but  the  defendant  did  not  nor 
would  during  that  time^  not  at  any  time  afterwards, 
send  the  same  alongside  (although  often  requested)  but 
wholly  refused  ;**  and  the  replications  to  the  two  last 
pleas  added,  '*  and  thereupon  the  plaintiff  by  and  witli 
the  licence  and  consent  of  the  defendant's  agent  de- 
parted," &c  And  upon  demurrer,  and  joinder,  the 
doubt  was,  if  the  matter  allq;ed  in  the  pleas  was  euffi^- 
dent  to  excuse  the  defendant  for  the  uon^perfomumce 
pf  his  covenant* 

LittUdaU 
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1814.  LiHledale  contended  that  the  matter  was  sufficient^ 

"""^  and  especially  upon  the  two  latter  pleas,  which  were  not 
ogatHst  pleaded  in  discharge  of  the  covenant,  but  only  as  a  sus- 
pension of  it;  and  he  compared  it  to  the  case  in  1  BdL 
Abr.  4^0, pi.  I  o.  ^^  If  a  man  covenant  to  build  a  house 
before  such  a  day,  and  afterwards  the  plague  is  there  be- 
fore the  day,  and  continues  there  till  after  the  day,  this 
shall  excuse  him  from  the  breach  of  the  covenant  for  not 
doing  thereof  before  the  day,  for  the  law  will  not  com- 
pel him  to  venture  his  life  for  it,  but  he  may  do  it  after.*' 
So  here,  the  covenant  wa$  suspended,  and  the  defend- 
ant excused  from  sending  the  cargo  alongside  during 
the  time  of  the  pestilence,  and  if  the  plaintiff  thereupon 
departed  with  his  ship  by  the  consent  of  the  defend- 
ant, he  cannot  complain  that  the  defendant  did  not 
afterwards  send  it  Then  if  the  defendant  is  excused 
from  performing  the  principal  thing,  be  shall  also  be 
from  the  consequences  of  not  doing  it, 

Lord  Ellenborough  C.  J.  Perhaps  it  is  too  much 
to  say  that  the  freighter  was  compellable  to  load  his 
cargo ;  but  if  he  was  unable  to  do  the  thing,  is  he  not 
answerable  for  it  upon  his  covenant  ?  Is  not  the  freighter 
the  adventurer,  who  chalks  out  the  voyage,  and  is  to 
furnish  at  all  events  the  subject  matter  out  of  which 
freight  is  to  accrue  ?  The  question  here  is,  on  which 
side  the  burthen  is  to  fall.  If  indeed  the  performance 
of  tliis  covenant  had  been  rendered  unlawful  by  the  go- 
vernment of  this  country,  the  contract  would  have  been 
dissolved  on  both  sides,  and  this  defendant,  inasmuch 
as  he  had  been  thus  Compelled  to  abandon  his  contract, 
would  have  been  excused  for  the  non-performance  of  it, 
and  not  liable  to  damages.  But  if  in  consequence  of  events 
9*  y'^^\\ 


KoflHSON, 
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yrhich  happen  at  a  foreign  port,  the  freighter*  is  pre-         tit 4* 
vented  from  furnishing  a  loading  there,  which  he  has  - 

contracted  to  furnish,  the  contract  is  neither  dissolved,         against 
nor  is  he  excused  for  not  performing  it  (a),  but  must 
answer  in  damages. 

Per  Cttriam  (J),  Judgment  for  the  Plaintifl; 

Scarlett  was  to  have  argued  on  the  other  side. 

(a)  Sec  2  Vem.  212.  and  Bltght  t.  Pjjff,  3  J?.  6-  P.  295.  n.  4, 
\})  Dampiir  J.  wis  absent. 


Doe,  on  the  Demise  of  Burbell,  against  '^^^ 
Perkins. 

TT  JECTMENT  for  a  close  of  land  at  Gedney  in  Lin^  Tenant  for  Kfc. 

■^^        ,     , .  A        t  t  1    t     /•         rwyt  -n  t  remainder  to 

colnshtre.     At  the  trial  before  ThomBotiD.  at  tlie  je.  P.  in  fee,  and 

•ummer  assizes  1813,  for  that  county,  a  verdict  was  icaw»  for'her* 

found  for  the  defendant,  subject  to  the  opinion  of  the  ^j^^'^t^dxli^^ 

Court  upon  the  following  case:  cominuca  in 

'  "^         ^  ^  posteuion  with- 

JDavid  Burrell  being  seised  in  fee  of  the  said  close,  by  out  paying  rent 

his  will  dated  the  14th  di  January  1776  devised  it  to  1805,  when  hit 

if.  GW^  for  Ufc,  and  after  her  death  to  iZ.  5«rrrf/ in  "^J^^^l^ 

fee,     The  testator  died  soon  afterwards,  and  M.  Griffin  ^°"^'"°^''^'^- 

entered  into  possession,  and  leased  the  said  close  ,  to  f^nt,  and  1807 

*  ^  levies  a  fine 

the  defendant's  father  for  her  life,  imder  which  lease  with  proclama- 

the  defendant's  father  held  it  as  tenant  to  M  Griffin  till  that  the  heir  of 

her  death.     M.  Griffin  died  in  1799,  and  the  defend-  mainder-mM, 

ant's  father  continued  in  possession  afterwards,  until  his  ^ccimciit*"'*"* 

death  on  the  12th  of  Ncwember  1805,  without  paying  ■s»jn»t the wn 

rent  or  having  any  demand  or  claim  made  upon  him  *<^^»1  «n^»T  *© 

'  ^  "  avoid  the  fine, 

for  rent  or  for  the  land,  and  upon  his  death  the  defend-  or  a  notice  to 

ant  took  possession,  and  has  continued  in  possession  tenancy. 

ev^r 


Perkins. 


ziz  «    CASES  IN  MICHAELMAS  TERM    . 

1 8 14*        erer  since,  without  paying  rent  or  having  any  mt  de- 
:  manded  of  him.    The  drfendant'fi  &ther  made  a  will. 

Doe 

M^ahsr  and  appointed  the  defendant  his  executor;-  and  after 
disposing  of  some  of  his  property  to  his  grandsons,  de- 
vised the  residue  in  general  terms  to  the  defendant.  In 
Hilary  term  1807  the  defendant  levied  a  fine  of  the 
close,  with  proclamations,  and  declared  the  uses  of  it  by 
deed.  The  lessor  of  die  plaintiff  is  heir  at  law  of  the 
testator,  and  also  of  J3.  BurreU^  who  died  about  30  yean 
ago'.  No  actual  6ntry  was  made  by  the  lessor  of  the 
plaintiff  before  the  bringing  of  this  ejectment. 

The  question  is,  whether  the  plaintiff  is  entitled  to 
recover;  if  he  is,  a  verdict  to  be  entered  for  him;  if 
not,  the  verdict  to  stand. 

Reader  for  the  lessor  of  the  plaintiff  made  two  ques- 
tions, the  first  upon  the  efiect  of  the  fine  levied  by  the 
defendant;  the  second,  upon  the  want  of  actual  entij 
before  ejectment  And  he  contended  that  the  fine  bad 
no  operation,  and  that  an  actual  entry  was  unnecessary. 
First,  the  fine  was  merely  void,  being  levied  by  a  party 
whahad  not  any  fi'eehold.  In  order  to  levy  a  fide  of 
lands,  some  one  oi  the  parties  to  it  must  have  aa  estate 
of  freehold.  Shq)h.  Touch.  14.  is  decisive  upea  that 
point :  ^  If  neither  the  conusor  nor  conusee  be  seised 
of  any  estate  of  fi*eehold,  in  possession,  or  reversion,  of 
the  lands  whereof  the  fine  is  levied,  at  the  time  of  levy- 
ing  the  same,  but  have  oi\ly  a  lease  for  years,  or  not  so 
much,  the  fine  is  void  and  of  no  force  as  to  any 
stranger,  howsoever  it  may  be  good  between  the  partieB 
by  way  of  estoppel.'^  Now  here  it  will  hardly  be  denied 
that  the  d^ndant  had  not  any  fi:eehold  of  right,  ndtfaer 
had  he  a  tortious  freehold  by  di^seLwi  or  iutruaion: 

for 
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for  disMiab  is  ii^here  tliefe  is  a  wr<mgfiil  putting  out  of        1 814. 
him  who  18  actually  saaed  of  the  freehold ;  intradon  is       — — ^ 

,  Do* 

hy  a  wrongful  entry  where  the  possession  is  vacant ;        agahst 
Co.  IM.  ^^^.  a.  153.  &     CVo.  Csr.  303.     Again,  £i//. 
sect.  279.  describes  dissasin  to  be  ^  properly  where  a 
man  entereth'  into  any  lands  or  tenements,  when  his 
entry  is  not  oongeaUe,  and  ousteth  him  which  hath  the 
freehold.^    And  Lord  QAe  in  his  Commentary  upon 
<^(i8i«a.)note%^  that  every  entry  is  not  a  dissdsin, 
wdest  tkste  be  an  aiater  oho  of  ihefreekMg  and  there* 
fine^  he  says,  Uitieion  doth  not  set  down  an  entry  only, 
iMit  an  ouster  dju^  as  an  entry  and  cbumer,  or  tdcing  of 
pK^itSt"  &C.    From  all  which  it  follows,  that  hei^bein^ 
neither  entry  nor  ouster  by  the  fotherc^the  defendant^ 
ke  acquired  ]u>  ftediold  by  disseisin  or  intrusion.    But 
by  reaaoo  of  hia  centviuingin  possession  lUker  the  death 
m£M.Qrfffin  ke  became  tenant  by  suflbrance.    Thi* 
afqpearsby  the  distinctioB  taken  in  Co^LiU^i.  b*  between 
tenant  at  witt  aad  tenant  by  sufferance^  where  il  is  said 
dwl  *^  tenant  at  su&rance  entercdi  by  a  lawftil  lease 
aad  holdeth   over   by  wrongi     A  tenant  at  sufier^ 
anoe  is  he  that  at  the  first  came  in  by  lawfal  demise, 
and  after  hia  estate  ended  eontinueth  the  pessesuon,  and 
wsoogfiiUy  holdsth  over."    So  here  the  &ther  of  the 
defendant  at  the  first  came  ki  by  lawful  demise  fitmi 
M.  Gr^gmi  but  after  his  estate  ended  by  h^  death  he 
wrongfully  kdd  over.    And  the  son  acquired  no  better 
estate  than  the  father.    2dly,  It  follows  bom  what  hjis 
been  already  sheiii^  that  an  actual  entry  was  unnece8-> 
aary  in  this  case.     For  although  an  actual  entry  is  ne* 
cessary  to  avoid  a  fine  with  prodamalions,  that  is  only 
where  the  penon  who  has  the  right  would  be  barred  by 
non-'daim  for  five  years.    If  therefore  five  years  non- 
claim 
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claim  would  be  no  bar,  which  it  would  not  be  if  the  fine^. 
OS  it  has  been  shewn,  operates  nothing,  neither  can  an 
gainst  entry  be  necessary.  For  an  entry  is  only  necessary  to 
revest  an  estate  which  has  been  divested,  Margaret 
Podger^i  case  (a),  Sc^ris  case  (6),  and  Focus  v.  SaUs- 
bury{c)'y  but  here  nodiing  was  divested,  causa  qu& 
supra. 


Gaselee  cdntri  agreed  that  the  father  df  the  defendant, 
inasmuch  as  he  came  in  by  right  and  continued  by. 
wrong,  was  not  a  disseisor,  or  at  least  that  the  lessar 
Was  not  bound  to  consider  him  as  such.  But  here  he 
said  was  a,  descent  cilst  which  took  away  an  entry,  and 
for  that  he  cited  Bouses  case  {d%  which  refers  to  i8  Ed* 
4. 15.  but  he  admitted  that  iSEd.  4.  had  been  over- 
ruled in  Allen  v.  Hill  {e).  As  to  the  want  of  entry,  he 
argued  that  in  all  cases  of  a  fine  with  proclamations  an 
entry  is  necessary  to  avoid  it,  and  it  is  only  where  the 
fine  is  at  common  law,  as  in  Jenkins  v.  Priehard  {/)^  or 
where  the  proclamations  have  not  been  made  at  die  time 
of  gectment  brought,  as  in  Doe  v.  Watts  {g\  that  an 
entry  is  ndt  r^uired.  But  granting  that  an  entry  was 
not  necessary,  and  that  the  defendant  was  no  more  than 
tenant  by  sufferance,  still  he  is  entitled  to  hold  until 
Bomethuig  be  done  to  determine  the  tenancy ;  he  is  as 
much  taiant  as  a  tenant  at  will,  and  according  to  Bight 
V.  Beard  {k)  the  bringing  the  ejectment  is  not  a  deters 
mination  of  the  will,  although  the  tenant  enter  into  the 
common  consent  rule.     Therefore,  for  want  of  some 


(fl)  9  Rep.  106.  {h)  s  Rep.  ll%.  h         (0  Harir.  400. 

{d)  Ovien,  a8.  (0  Cro.  £iiz,  238.    S.  C.  3  -Z^««-  iJ3- 

(/)  a  fVils.  45.        (^)  9  East,  1 7.  {b)  13  Mast,  aia 

notice 
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notice  or  act  to  determine  the  tenancy,  this  ejectment        1814. 
cannot  be  maintained. 


Lord  Ellenborough  C.  J.  It  seems  that  in  order 
to  constitute  a  title  by  disseisin  there  must  be  a  wrong- 
fill  entry;  bnt  here  has  been  no  wrongful  entry,  but 
only  a  wrongful  continuance  of  the  possession,  therefore 
there  was  no  disseisin, .  With  respect  to  a  descent  cast, 
it  is  not  even  stated  that  the  d^ndant  is  heir.  And  as 
to  the  want  of  entry  toavoid  the  fine^  it  surely  needs 
not  much  labour  to  discover  that  if  the  fine  operates  no* 
thing  it  cannot  require  an  entry  to  avoid  it  Nor  was 
any  notice  necessary  before  the  bringing  of  this  gecU 
ment,  for  the  defendant  is  not  in  the  ordinary  sense 
tenant,  but  a  person  who  retains  possession  of  land  bj 
.wiPQg  against,  the  party  in  whom  the  right  is,  who  for  a 
tii^e  has  su&red  his  possession  to  continue. 

Le  Bjuanc  J.  The  law  gives  this  defendant  a  totally 
different  denomination  from  that  of  tenant  at  wilL 

Batlsy  J.  said,  that  in  order  to  laalce  a  descent  cast, 
the  party  must  have .  a  descendible  estate.  And  upon 
the  objection  of  want  of  entry  to  avoid  the  fine,  he  cited 
Borne  v»  Power  {a)y  and  i  Easi^  575.  per  Lord  £ipvg^o», 
<<  Suppose  a  tenant  for  years  levied  a  fine,  no  entry  by 
the  landlord  would  be  necessary  io  order  to  enable  him 
to  maintain  ejectment  at  the  end  of  the  term." 

Judgment  for  the  Plaintiff,  (b) 

{s)  a  JV.iS.  I.  {h}  V0mpicr  J.  wi$  absent. 


PlRKlNl. 
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wtintiiof.       The  King  ^g-oin^f  The  Inhabitants  of  Minsteb. 

Ainr.  ajd. 

Where  the  pan-  T  J  PON  i^peal  the  ScsMoiM  confotted  an  otdar  ftr 
Mb^itfftoi'.  the  removal  oCAfa^/Aav^nyiri  hb  wife  and  cUl- 

raI"mScr.n  dwn,  from  the  pw^hofJ^dfer  to  the  pariArflli^^^ 

^aT  to  hive'  in  the  oumty  of  i&ii^  sul^ect  to  d»  opiaioii  of  tfab 

weekly  wages.  Court  uDQii  liie  fikUowitig  Gate: 

&c  and  his  r^  ,    .  ,    ,  ,^.  ,    ,       . 

master  to  find  The  poi^ietf  b^ilg  Settled  at  Mimter^  and  hafiog 

and  etth^  to  beea  auurried  ieirenJ  yians  and  haraig  had  7  oUidfeny 

whh'^'Tows,  a  few  days  before  itfirAo^Aim  1808  Was  fairtd  at  a 

orthepaoper  bailiff  by  otte  Ptfrj^^T,  wbo  had  a  fem  at  Jfeihwfa«nM^ 

was  to  oe  at  •'  ^ 

liberty  to  hire     ami  resided  die  greater  port  of  the  Tear  about  ^  mUm 

two,  and  feed  „«  /.  f 

them  on  the  distant    The  terns  of  thd  i^peement  made  between  ibe 

served  Xee^  pftuper  and  his  master  Were  as  follom:  die  papier  w»s 

i^eemen?;«5  to  have  xot.  per  woek  &r  wages;  was  to  be  allowed 

flmU  'li^uT  ^y  ^**  master  pork  at  5*.  per  scores  and  grist  at  4;*  per 

natter's  house,  tmibd,  fof  the  use  of  h]8  feaslKr,  these  priees  beinir 

occopyinBthe  ,  ^  ,       .  • 

kitchen  and  lower  than  the  gflMwal  pneei*    Hia  master  was  to  find 

hired  two  cows,  him  a  house^  and  vwrs  eiiker  tojwmiih  him  with  two  ccfm^ 

rintt^hllm'"  ^ih€SMg^wastobstUliimif^iohir^twa,Md/eed 

tSreJ^^hu'**'"  **^  ^  ***  mistet's  firm.     The  pauper  watt  iato 

master :  held  the  servioe  of  Parker  under  the  said  aa«eem«(it  at  Mi- 

that  by  the  ,  ,    ^ 

feeding  of  the  dtodmms  tSoS,  and  continued  until  Mi&koelmas  10  rn 
was  aboTc  the'  and  be  and  his  fiuAity  lived  in  the  house  of  his  master 
iS!,5hrpr^^^^  at  Bukaptboume,  and  occupied  the  kitdien  and  two 

tkm^u  *  **'"  '^™  "P  ^^^  ""^  ****  ''^^  *****  ^^  ^^  ^^  *"****• 
The  pauper  faired  two  cows,  which  fed  during  the  sum- 
mer in  the  pastures  of  his  master,  and  in^  the  winter  in 
his  master's  straw-yard,  with  straw  that  was  grown  upon 
the  master's  lands.  The  Sessions  found  that  the  rooma 
occupied  by  the  pauper  and  his  family,  in  the  house  of 

his 
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ius  master,  were  not  of  the  yearly  valae  of  xo/.,  but  that         t8i4« 
the  pasturage  and  keep  of  the  cows,  upoa  the  lands  of     ^  „ 
bis  niaster)-  were  above  that  yearly  value.  ^mmt 

tant*  of 

BoUand  in  support  of  the  order  of  Sessions,  denied      ^Iimstik* 
that  the  pauper  rented  a  tenement  within  the  meaning 
of  13  &  14  Gar.  2*  c.  f  2.  in  BisAopsbaume.    He  admitted 
that  as  the  case  stated  that  the  cows  were  to  be  fed,  and 
were  fed  on  the  master's  &rm,  there  was  a  profit  issuing 
out  of  land  to  coiutitute  a  tenement  within  the  distinc- 
tion taken  in  Rex  v.  Tisbwry  {a).    But  he  argued  that 
here  was  not  '^  a  coming  to  settle"  within  the  meaning 
of  the  13  &  14  Car.  %.    The  coming  to  settle  thereby 
meant,  was  that  of  a  stranger  coining  to  inhabit,  not 
that  of  a  servant^  who  cannot  have  a  permanent  abiding^ 
but  may  be  discharged  at  any  time.     Here  the  agree- 
ment that  the  pauper  should  have  the  feeding  of  two 
cows,  with  the  jodter  privileges,  was  in  the  nature  of 
wages,  and  not  of  a  renting.    And  if  this  should  be 
holden  a  renting,  then  mil  servants  in  tbefiunilies  of  per- 
sons of  huge  establishment,  to  whom  apartments  of  tha 
yearly  value  of  xo/«  are  exclusively  appropriated  in  the 
houses  of  their  masters,  must  be  considered  as  renting  a 
tenement  and  entitled  to  a  settlement.     But  it  does  no^ 
follow  because  a  person  resides  in  a  tenement,  that 
therefore  he  comes  to  settle.     Here  the  pauper,  as  bai- 
liff was  subject  to  the  jurisdiction  of  the  magistrates 
under  the  statute  of  labourers  (A),  and  might  have  been 
discharged  or  imprisoned  for  misconduct,  and  then  the 
pasturage  of  his  cows  would  have  ceased.    A  tenure  so 
precarious  seems  to  be  widely  difierent  from  a  coming 
to  settle. 

(tf)  ilf:  45  <?>  3-  4  Ai/-  -?•»■  -twi,  17.  3d  edit         {h)  lo  G.^.  a  19. 

Vol.  III.  U  ^       Benm 
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48x4.  Berens  and  Aidphus  GOlltri^   contended  tlMt  tbe 


TfacKiMo 


pftiqwr  gained  a  settlement  at  BishafAmBrne^  lit 
^t^lSoT  admiidoa  that  the  feeding  of  the  two  eowa  was  a  XtoBHtr 
taouof  ^  ment,  is  an  admission  that  he  gained  a  settlement,  be- 
^""'**  cause  it  admits  that  he  had  an  interest  in  land  which 
made  him  irremoveable  for  forty  days,  and  it  is  ix>  ar- 
gument against  his  acqijuring  a  settlement  thereby  diat 
he  was  liable  to  be  turned  out  of  it  for  miscondiict,  if 
in  fiict  he  has  had  an  enjoyment  of  it  for  40  days. 
.  Therefore  in  Bex  v.  RBoh^  (a),  a  pennisBion  **  to 
enjoy  so  bng  as  I  please^  and  to  be  taken  agam  when 
I  please^''  was  holden  to  confer  a  settlement  And 
there  is  not  any  analogy  between  the  occupation  in  this 
case  and  the  occupation  of  a  sarvant  in  a  fiunily,  because 
the  latter  is  referable  to,  and  for  the  better  and  more 
convenient  performance  of  his  service  to  the  master. 
Neither  need  any  rent  be  reserved;  none  was  reserved 
in  the  case  dted,  and  it  is  enough  if  it  be  paid  by  ser- 
vice instead  of  rent,  as  in  Rexy.  Whixlejf{b\  by  keeping 
three  catdegates  in  repair;  OTj^Mm  Bex  v.  MeOariig€{c% 
by  serving  as  a  herd.  80  here  the  rent  was  paid  by 
.  service^  which  was  the  return  made  for  the  interest  that 
die  pauper  took  in  the  land.  That  that  interest  is  a 
tenement  is  clear  from  the  cases  of  Bex  v.  Toljmddk  (^ 
Bex  V*  HolUngtm  [e\  Bex  v.  Stt^e-upm-Trent  (/),  and 
Bex  V.  Darky  Abbey,  (g) 

Lord  Ellenbobouoh  C.  J.  Here  the  pauper  had 
a  profit  issuing  out  of  land  to  be  taken  in  loco  certo, 
which  has  been  adjudged  by  the  cases  to  be  a  tenement. 

W  I  r.  Jl.  458.  (W  X  T.  X,  137.  (c)  iT.JLs^ 

(J)  47:^.671.  (e)  3JiuMX3.  (/)  to£aa,496. 


IN  THE  FxfTT-f XFTH  Yeas  09  GEORGE  IIL 


279 


The  cbdactJQn  between  tbe  occupadoii  of  a  servant  in 
the  borne  of  bis  master,  and  thia»  has  been  adverted  to  by 
Mr.  AdolphtiSf  and  the  argusient,  as  it  seaois  to  me^  has 
been  properfyanswered,  that  the  apartmaitsof  theserrant 
are  only  as  an  appendage  of  the  service^  they  are  allotted 
to  faun  for  the  more  oonvenient  performance  of  the  ser* 
Tsce^  which  is  the  principal  thing.     Here  it  is  stated 
that  die  pauper  hired  two  cows;  and  that  they  were 
kept  on  the  land  of  the  master  during  the  summer 
manths;  and  it  does  not  appear  that  this  was  connected 
Willi  the  service,  or  that  it  was  necessary  for  the  convo* 
nient  performance  of  it,  that  he  should  ha^e  the  two 
cows.     In  this  respect,  therefore,  this  case  lAay  be  disi^ 
ttnguidied  from  that  of  servants  having  apartments  in 
the  houses  of  their  master  ^  the  better  disdiai^  of 
llieir  duties  to  their  masters.    The  ease  now  before  the 
Court  falls  Wityn  those  whieh  have  been  decide^  par^ 
ticularly  the  ease  mentioned  by  Mr«  Berent  of  Bex  r. 
Melkridgef  the  only  cMffirenCe  being,  that  there  he  was 
Ae  servant  of  many  persons,  he»e  he  is  the  seirvant  of 
one  only;  still  the  compensation  for  the  tenement  inr 
both  is  the  same,  namely,  the  service  of  the  pauper; 
which  the  Court  held  to  be  equivalent  to  his  paying 
rent.    The  o&er  cases  of  Be»  r.  Tolpuddle  and  Bof  v. 
PtdHetrenAiie  are  decinve  that  this  iniarest  was  » 
tenemait* 


1814. 

The  Kixo 

cgabut 

The  IrbabU 

tanu  •£ 

MlNSTUU 


Lb  Blahc  J.  If  this  case  depended  upon  any  cqor 
aideration  hivolving  die  value  of  Ae  afiartaients  or  lod^ 
ing  which  the  pauper  oooapied  ih  die  hteie  of  the 
nuBter^  I  should  not  think  tbe  case  efiBfafV.JCftfrii^ 
anoolhiDrity  that  eeUBdupon  us  to  deside  in  &moita  of 
the  settiemoBt;  bat  it  instated  that  the  yearly  ^mke  of 

U  2  the 


Minster. 
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1814.        the  pasturage,  independently  of  the  house  iii  which  the 

.JJTjT'^^      pauper  resided,  was  upwards  of  lot     Hiat  bring  so, 

agaimt         the  cAses  which  have  been  determined  have  held,  that 

Tbc  Inhabi- 
tants of        whether  the  pauper  pay  in  service  or  in  money,  it  shall 

be  a  coming  to  settle  on  a  tenement     In  this  case,  if 

the  pauperis  occupation  of  the  tenement,  was  necessarily 

connected  with  the  service  of  the  master,  as  in  the  case 

of  occupying  apartments  in  the  house  of  the  master,  I 

should  have  no  hesitation  in  saying  that  that  would  not 

have  conferred  a  settlement,   although  of  a  greater 

yearly  value  than  lo^.,  because  the  occupation  would 

have  been  necessary  for  the  performance  of  the  service, 

for  which  the  master  might  allot  what  apartments  he 

pleased.     In  like  manner,  if  the  master  had  allotted  to 

the  pauper  so  much  milk  a  day,  I  should  have  thought 

the  pauper  would  not  have  gained  a  settlement*    But 

in  the  present  case  the  pauper  has  a  distinct  interest  in 

the  pasturage  of  the  two  cows  unconnected  with  his 

service  to  the  master's  dairy ;  and  this  liber^  of  taking 

the  profits  out  of  land  is  found  to  be  of  a  greater  value 

than  loL    I  do  not  know  therefore  how  to  distinguish 

this  from  the  cases  already  decided. 

Bayley  J.  Mr.  Adolphus  has  pointed  out  a  clear 
and  particular  distinction  enabling  us  to  decide  this 
case.  Here  something  is  given  to  the  servant  uncon- 
nected  with  the  service.  It  is  the  same  thing  as  if  the 
servant  had  stipulated  that  as  he  had  a  family,  he  must 
have  certain  land  for  his  own  occupation,  and  that  the 
master  should  allow  him  to  become  a  distinct  occupier 
of  land  to  the  value  of  xo^  a  year.  If  that  had  been 
so,  there  are  not  wanting  cas^  to  shew  that  it  is  not  ne-^ 
oessary  that  a  rent  should  be  paid  in  money»  or  indeed 

Aat 
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that  there  should  be  any  rent  at  all,  in  order  to  consti-         1814. 
tute  him  the  occupier  of  a  tenement,  but  a  service  is      ^'.    .^ 
quite  sufficient.     The  case  of  the  herdsman  (a)  is  full         agfiiast 

^  .  .n    .       .  ,         .      ,  Thelnhabi. 

to  that  pomt.     If  that  be  so,  what  is  the  present  case        tanu  of 

but  that  of  a  servant  who  stipulates  for  a  profit  out  of 

land*of  more  than,  the  yearly  value  of  10/.^  for  which  he 

is  to  pay  in  service. 

Orders  quashed.  (6) 

(a)  Kex  V.  Melkriige.  {ll)  Dampier  J.  wai  absent. 


Brown  and  Others  against  Messiter.  IrtTaSi. 

A  CTION  against  the  acceptor  of  a  bill  of  exchange  J^^  Court  re- 

•JLJL  "      ferred  li  to  the 

for  195^'  After  the  bill  was  due,  and  before  the   Master  to  ace 
commencement  of  the  action,  the  plaintiff's  attorney  forprindpar 
wrote  to  the  defendant  to  request  payment,  and  received  SJ^„'Vbm  of 
an  answer  from  the  defendant  desiring  to  have  a  copy  of  the^*JJSiction" 
tfaebiU,  which  he  sent,  and  afterwards  made  personal  of  ^  copy  of  the 

*^  bill  verified  by 

q>plication  to  the  defendant  for  payment,  when  the  de-  affidavit  of  the 
fendant  requested  to  see  the  original,  which  was  shewn   t'orncyitheVrt- 
him,  and  he  admitted  the  acceptance  and  promised  to  been  stolen  out 
pay  it     Afterwards,  on  the  29th  of  July  last,  tlie  bill  and^'J^"^^^ 
was  stolen  firom  the  pocket  of  tfie  aittorney,  and  not-  of  >tg*in«d. 
withstanding  he  had  by  public  advertisements  offered  a 
reward  fbr.it,  he  could  gain  no  tidings  of  iU     Under 
these  circumstances  P/ielps  on  a  former  day  obtained  a 
rule  nisi  to  refer  it  to  the  master  to  see  what  was  due 
for  principal  and  interest  upon  the  said  bill ;  and  now 
upon  the  production  of  a  copy  of  the  bill  verified  by  the 
affidavit  of  the  plaintiff's  attorney,  and  no  cause  being 
flbewn,  the  rule  was  made  absolute,  (a) 

{fi)  The  rale  was  obtained  aad  nade  abfolnte  before  one  Jodgp. 

U3 
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rhmdai.  RoTLANCB  agasfist  Hewlikg. 

A  pliintjirwho  /^ASELEE  moyed  to  diflcharge  the  plaintiff  oat  of 
«^  more"  hall  custody  under  48  Geo.  3.  c.  1 23.,  he  having  been  in 

dcr'^"«^r  execution  more  than  a  twelvemonth  fiar  the  oosto  of  this 

tuNi  lor  the  action,  in  which  he  was  nonsuited*  and  the  costs  of  whidi 

costs  oft  ^         1  ~» 

nonsuit,  not       amounted  to  1 8/.    The  statute  enacts,  <<  that  all  persons 

Emoontinff  to 

3ot,  is  entitled  in  execution  upon  any  judgment  obtained  in  any  court, 
chared  under  &C.  for  any  debt,  or  damages,  not  exceeding  20/.  exclu- 
48(?.3.  cxaj.  g-^^  of  the  costs  recovered  by  such  judgment,  and  who 
shall  have  Iain  in  prison  thereupon  for  the  space  of 
12  successive  calendar  months  next  before  the  lime  of 
their  application  to  be  discharged,  may,  upon  appli- 
cation for  that  purpose,  in  term  time^  made  to  some  one 
of  his  majesty's  superior  courts  of  record  at  Westminster, 
to  the  satis&ction  of  such  court,  be  forthwith  discharged 
out  of  custody,  as  to  such  execution  by  the  rule  or  order 
of  such  court"  And  he  submitted,  that  althou^  the 
words  *<  for  any  debt  or  damages  not  exceeding  20/. 
exclusive  of  the  costs"  might  not  in  terms  include  a 
judgment  for  costs  only,  or  might  even  appear  to  ex- 
clude it,  yet  this  being  a  remedial  statute  oq^t  to 
recdve  a  liberal  construction. 

Bayley  J.  (the  only  Judge  in  court]  at  first  doubted 
whether  the  act  extended  to  plaintifis  as  well  as  to  de- 
fendants, and  he  postponed  the  case  until  the  court  was 
fiill,  and  after  he  had  mentioned  it  to  the  bench.  Lord 
ISIlenboTCfUgh  C.  J.  said,  that  the  costs  became  a  debt  by 
the  judgment,  and  therefore  the  plaint^  ought  to  be 
dibcharged.  (a) 

(«)  ZKfiR^  J.  was  absent. 
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Bass  agimst  Clive.  ^w^  ^ 

y^.lDi3y  moved  that  the  plaintiff  m%ht  give  seouritj  The  Coon  wiU 

for  costs,  upon  an  affidavit  that  he  ha4  become  nle^^  the 
bankrupt,  and  that  the  suit  was  carried  on  for  the  bene*  ^^^l 
fit  of  the  estate;  but  the  affidavit  did  not  state  thai  Ay  ^^'f^^  «»J«» 
application  had  been  made  to  the  phiintiff  for  seeori^*  >>««>>  "»^  ^ 
And  by  reason  of  that  omission  he  admitted  that  he  Kcarity. 
could  not  pray  to  stay  the  proceedings,  but  coiiteBded 
tluU  he  was  entitled  to  the  rule  as  dbove» 

Bui  Lord  EuBVBonovGH  Ci.  said,  that  it  was  an 
unmnal  rule  that  the  authority  of  the  court  was  not  to 
be  interposed,  without  ascertaining  whether  the  partjr 
will  refuse  to  give  security. 

Per  Curiam  (a).  Rule  refused. 

(j)  IhafitrJ,  was  mbtciit. 


Chadwick  against  Battye.  5«ter%, 

A  RULE  nisi  was  obtained  on  a  former  day  that  the  a  Mmaut 

sum  of  45?.  paid  into  the  hands  of  the  sheriff  in  SSi!a!Id^^ 
lite  df  bail,  and  by  him  brought  into  court,  should  be  ^  ^""^^^ 
paid  Over  to  the  defendant,  or  his  attorney,  thedefiend*  emitM  tdhmv% 
wtxt  having  put  m  bdl,  and  havmg  smce  rendered  him*  Doutcd  in  the 
self  in  discharge  of  them.  ibertCiii  Um 

of  bail,  repaid 
_  -     -  tohiin,ttnd<ff 

EtpindMf  whd  MW  shewed  cause^  contended  that  »tat  43<?-3- 
thk  toddon  was  n6t  warranted  by  stat  43  6. 3.  c.  45.  ^*^^*' 
«•  it.,  which  only  ill0#^  the  defendant  to  move  t|^ 
,U  4  Court 


284 


CASES  IN  MICHAELMAS  TERM 


x8i4« 

CSAOWICK 

agmnst 
Battte. 


Court  to  have  the  money  deposited  repaid  to  him,  in 
case  he  shall  duly  put  in  and  perfect  baiL  But  a  sur- 
render in  discharge  of  his  bail  is  neither  a  putting  in 
and  perfecting  bail,  nor  is  it  equivalent  to  it,  for  the 
security  of  the  bail  may  be  better  than  that  of  th» 
defendant 

Heathy  in  support  of  the  rul^   died  Harford  v. 
Harris,  {a) 


Lord  Ellenborouoh  C.  J.  The  defendant  has  gone 
one  step  &rther  than  if  he  had  put  in  and  perfected 
bail;  for  he  has  rendered  in  discharge  of  his  bail.  To 
refuse  this  motion  would  be  converting  that  whidi  was 
intended  in  ease  of  the  party,  into  an  instrument  of 
vexation. 

Per  Curiam  (A),  Rule  absolute. 


\a)  4T0Vff/.669. 


\Jb)  I>amfier  J.  was  absent. 


N9V.  oStb. 


A  resident  mtr' 
fehantofZ«iiil9«, 
who  is  ap- 
pointed and 
acts  as  coRsol 
to  a  foreign 
prince,  is  not 
eiempted  from 
arrest  upon 
mesne  procesi. 


ViVEASH  and  Another  against  Becker. 
DiVETT  against  Same. 

n^HIS  case  was  argued  on  a  former  day,  upon  a  rule 
nisi  for  delivering  up  the  bail-bond  to  be  cancelled, 
by  Richardson  and  Gtjffbrd  against  the  rule^  and  Scarlett 
and  CampbeU  in  support  of  it  The  question  made  was, 
whether  the  Defendant,  who  had  been  arrested  for  a 
debt  of  5482.  at  the  suit  of  the  plaintifis,  and  compelled 
to  give  this  bond,  was  entitled,  as  consul  to  the  Duke  of 
Sleswick  Holstein  CHdenburg^  to  privilege  firom  arrest. 
On  the  one  side  it  was  contended,  upon  the  authority 
4+         •  of 
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of  Wkquffinrt  (a),  which  it  was  said  is  not  contradicted        i8 14. 
by  VaUel^  that  consuls  are  liable  to  the  justice  of  the       ^^^^^^^ 
place  where  they  reside,  as  well  in  civil  as  criminal        «g^^ 
matters.     On  the  other  side,  the  authority  of  Wicqttejbrt 
was  said  not  to  be  supported  by  the  only  two  instances 
which  he  quotes  of  the  Dutch  and   Venetian  consuls, 
whose  arrest  appears  to  have  been  made  the  subject  of 
Complaint  and  remonstrance  by  their  respective  courts, 
as  being  a  violence  done  to  the  law  of  nations  (&).     And 
Wicquefbrtf  in  another  place  (c),  discoursing  of  commis« 
sioriers,  who  he  says  are  sometimes  public  ministers, 
adds,    ^*  Cest  ce  que  se  doit  aussi  entendre  des  con- 
suls."    And  the  authority  of  Wicquefbrt  may  be  opposed 
by  that  of  Fattel^  who  lays  it  down  {d)j  <<  that  a  consul  . 
is  entitled  to  the  protection  of  the  law  of  nations;"  and 
again,  <*  that  his  functions  require  that  he  should  be 
independent  of  the  ordinary  criminal  justice  of  the  place 
where  he  resides,  so  as  not  to  be  molested  or  impri- 
soned;" 8cc     A  variety  of  other  extracts  from  the  same 
authors,  and  several  cases  were  also  referred  to  on  each 
side  in  the  course  of  the  argument,  but  as  the  whole  is 
so  fully  noticed  and  commented  on  in  the  judgment  of 
the  Court,  it  is  conceived  that  this  short  outline  of  the 
argument  will  be  sufficient*    The  Court  took  time  to 
consider. 

Lord  EkxENBOROUGH  C.  J.  on  this  day  gave  judg- 
ment nearly  as  follows : 

This  was  a  rule  to  shew  cause  why  the  bail-bond 
should  not  be  delivered  up  to  be  cancelled,  and  in  the 
mean  time  proceedings  staid.     This  application  to  the 

la)Jkeki.cS'  (ti)  Ibid.  {c)  Ibid. 

Id)  JMt%.e.%.s»3A' 

Court 
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ljBx4*        Court  wia  founded  on  the  curtuiDstinGe  of  th*  i 

"  ant  beiDff  consul  to  the  Doke  otSUswiek  HolsUin  (M«jh 

VlTKASB 

i^tfaui  i»rf  •  He  grounds  his  applicatioa  upon  an  affidavit 
in  which  he  states  his  appointment  as  consul.  He  states 
that  on  the  20th  of  Jtuiuaty  last  the  Duke  of  Okknbufg 
appointed  him  his  consul  by  an  instrument  under  the 
seal  of  the  duchy  in  this  form :  **  His  Serene  Hig^meia 
the  Duke  of  Sletmci  HoUtein  Oldenburg^  reigning 
Prince  otLubeCj  &c«  having  judged  proper  for  the  be^ 
nefit  and  interest  of  his  subjects  to  establish  a  consul  and 
agent  for  the  commercial  relations  in  Englai^  aadooD- 
sidering  the  good  testimonies  which  have  been  rendered 
to  him  of  Mr.  Charles  ChrisUan  B€€ker^  merchant,  resi- 
dent in  Ltmdonj  has  named  him  the  said  C.  C  Beekit  aa 
sucbf  and  confided  to  him  the  said  office*  until  revoca- 
tion, on  condition  that  the  said  consul  aball  obatrve  die 
instructions  that  shall  be  given  him  by  the  fovenmuot 
of  (Xdenburg^  requesting  each  and  every  one^  accordiag 
^  his  rank,  titles  and  dignity,  to  reeopiiae  the  said  C  C 
Becker  as  consul  and  agent  &r  the  oonmiercial  relalMu 
of  his  Serene  Highness  the  Duke  of  OUinburg,  fcc  and 
to  grant  him  the  free  exercise  of  his  functiona,  and  to 
let  him  enjoy  the  liberties,  immunities  and  prerogativca 
attached  to  such  a  charge."  On  this  instrument  one 
thing  is  to  be  observed,  that  it  is  not  addressed  to  the 
sovereign  of  the  state  in  which  he  is  to  exercise  his  fane- 
tions,  but  only  to  the  public  at  large;  it  is  a  kind  of 
sdant  omnes,  requesting  of  every  one  that  he  may  be 
recognised  as  consul  and  agent  for  commercial  relations, 
and  allowed  the  free  exercise  of  his  functions.  What 
those  functions  are,  is  in  some  degree  made  to  appear 
by  what  follows.  For  the  affidavit  goes  on  to  state^ 
<<  that  he  requested  the  Fiance  Regent  to  gprimt  His  per* 
mission  and  approbation  for  him  to  take  upon  himself 

the 
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the  teid  office,  And  th«l  the  Prboe  R^gettl  w«s  plaaaed        1814. 


VlVCACH 


10  approve  liim»  s^aifyii^  8«(h  approbation  in  an  iiH 
•tnmieat.  addressed  to  aU  Us  mMeslVs  snbjects,  and  '!'«'«'' 
redddg  tbe  ^pointment  by  tbe  Duke  of  Otdenlmtg  of 
C  C.  Betiber  to  be  lus  eonsnl  in  England  to  a«sist<  his 
Bubjeets and  people  in  their  commeroe and  traflks  there;*' 
and  it  concludes^  ^  We  havii^  tberenpon)  approved  of 
the  said  C.  C  Becker^  as  consul  aforesaid,  our  wfli  and 
pleasure  is,  and  wt  do  hereby  require  you  to  receive^ 
oountanluice,  and»  as  there  may  be  occasion,  &vourably  to 
assist  him  the  said  C  C.  Becker  in  the  exercise  of  his  plaee, 
giving  and  allowing  unto  him  ail  privileges,  immunities, 
and  advantages  theremito  belonging.'*  This  leaves  hfan  to 
the  immunities  which  belong  to  him  as  consul,  for  so 
the  words  ^  thereunto  belonging^'  must  be  understood 
Now  what  are  the  fbnodons  which  he  is  to  exerdee  ? 
That  appears  from  the  instructions  which  accompany 
the  appointment,  and  which  are  stated,  ist,  ^  thai  he, 
shall  endeaivoar  to  be  useful  in  aU  possible  ways  to  the 
subjects  of  the  Duke  of  OUenburg,  he  particularly  to  sea* 
fiuring  men,  and  to  render  them  the  necessary  succours; 
particularly  (now  it  q>ecifles)  if  in  lime  of  war  any  ships 
with  Otdetilmrg  passports  diould  be  brought  up  as  prise 
in  any  of  the  ports  of  jBngfaad^  and  should  there  be  de- 
tained onder  any  pretext  whatsoever,  or  if  the  individual 
subjects  of  his  Serene  Highness  who  may  be  on  board 
either  in  die  quality  of  sailors,  or  in  any  other  quality 
whatsoever,  should  be  detained  as  prisoners  of  war,  the 
consul  shall  be  bound  to  render  them  all  the  necessary 
succours,  and  immediately  to  make  the  necessary  inter- 
cessions or  reclamations  at  the  proper  tribunals  to  pro- 
cure them  their  UberQr.  Secondly,  he  is  charged  with 
the  same  duties  in  all  the  other  ports  o{  England  so  long 

as 
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therefore,  the  possibility  of  there  being  a  consul  in  erery 
agdnsr  port.  **  Thirdly,  he  is  authorized  to  appoint  vice-con* 
''^***'  suls  in  all  the  other  ports  of  England:*  And  this  very 
much  relieves  the  case  from  the  difficulty  wfaidi  was 
suggested  upon  the  argument;  because  it  i^pesrs  he 
might  appoint  a  vice-consul,  perhaps  even  in  the  port 
of  London.  And  if  that  be  so,  there  cannot  be  any 
great  mischief  likely  to  ensue  from  his  personal  re- 
straint ;  for  though  he  himself  may  be  prevented  from 
exercising  his  functions,  yet  if  he  may  delegate  those 
functions,  they  will  continue  to  be  exercised  in  the 
same  manner  as  if  he  was  at  full  liberty.  HisfimctionB 
then  are  purely  of  a  commercial  nature^  and  such  as 
properly  belong  to  a  consul,  those  of  advice  and  inter- 
cession ;  and  there  is  no  one  function  of  state  purpose 
to  be  performed  by  him  as  representing  the  sovereign 
of  his  state.  This  is  the  instrument  from  which  his 
functions  are  to  be  collected  (a).  He  is  invested  with 
them  eo  nomine  as  consul,  which  makes  a  distinction 
between  the  present  and  the  case  before  Lord  Talbot  (b) ; 
for  there  he  was  named  only  *^  agent  of  commerce^^ 
which  lefl  a  difficulty,  and  made  part  of  the  labour  of 
the  argument  in  that  case,  to  ascertain  what  his  func- 
tions were;  he  was  not  named  consul.  But  it  must  be 
recollected  that  Lord  Talbot  said,  although  he  was  called 
only  an  agent  of  commerce^  he  did  not  think  that  the 
name  altered  the  case,  and  that  at  most  he  was  only  a 
consuL  Such  are  the  words  of  Lord  Talbot.   Nbw  here 

{a)  The  instractioni  contiined  two  other  articles,  4thly,  **  Charge 
ing  the  Olienkurg  captains  to  present  thecnselTes  before  the  oousnl 
who  is  to  sign  their  papers,  &&  5tb,  Every  subjecr  of  his  Serene  High- 
ness who  presents  himself  before  the  consol,  and  demands  a  paasportt 
shall  have  a  right  to  receiTe  it  immediately,"  Ac. 

{})  Barhaft  esse,  C«f.  /cm/.  TW^,  a8x.  ched  3  Bun.  1481. 

he 
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lie  i8  expressly  designated,  by  name,  consul,  and  no^         1814. 
thinir  more.    The  affidavit  proceeds  to  state  <<  that  the 
Prince  Regent's  approbation  of  bis  appointment  to  be        against 
consul  was  notified  in  the  London  Gazette  on  the  lath  of 
March  1814/'     This  carries  the  case  no  farther:  thein- 
strument  which  he  brings  over  notifies  to  every  class  of 
persons  by  the  sciant  omnes,  that  he  is  to  have  the  cha- 
racter of  consul,  and  the  same  is  notified  in  the  Gazette* 
The  affidavit  then  goes  on,  ^<  tiiat  he  has  ever  since  ex« 
erdsed  the  office^  tiiat  his  appointment  and  powers  are 
still  in   force,   and  tiiat  the  Duke  of  Oidenbwrg  has 
during  the  time  had  no  otiier  minister  or  diplomatic 
agent  in  this  country,  and  that  he  has  during  the  time 
acted  as  a  diplomatic  agent,  and  as  consul  fi>r  the  duke." 
It  would  have  been  as  well  if  he  had  stated  in  what 
particular  fimction  as  a  diplomatic  agent  distinct  firom 
hia'fiinction  as  consul,  he  ever  acted  for  the  duke. 
The  affidavit  does  indeed  go  on  to  state^  *^  that  during 
tile  time  he  has  by  the  authority  and  as  representative 
of  the  duk^  applied  for  and  obtained  a  large  supply  of 
arms  and  ammunition  from  the  British  government  for 
the  duke^  and  that  he  has  been  and  is  in  the  habit  of 
receiving  instructions  firom  the  duke  to  attend  to  mat- 
ters totally  distinct  from  commerce  for  the  duke  with 
the  British  government"     But  if  he  was  in  the  habit 
of  receiving  instructions  for  such  purposes  as  these,  it 
would  hav6  been  material  to  have  shewn  that  he  commu- 
nicated such  instructions;  but  he  has  not  so  done,  neither 
does  he  affioct  to  allege  that  the  government  of  this  coun« 
try  has  recaved  him  in  the  character  of  aperson  entrusted 
to  riiake  and  makiiig  such  communications.     He  says, 
^  he  has  applied  for  and  obtained  firom  the  govern- 
ment 


BXCKEI. 


290  CASES  IN  MICHAELMAS  TERM* 

iSi4«        xnent  a  lai^  supply  of  arms  and  amtniimtiea ;"  be  it 
— ~^        so;   but  we  cannot  but  remember,  tf  we  carry  our  re- 

VlVEASU 

^ttinsi  coUection  back  a  little,  that  at  die  time  to  wbidi  the 
ailldaTit  relates,  it  did  not  require  the  interrention  of  a 
public  functionary  to  make  i^jpfication  for  and  obtain 
a  large  supply  of  arms  and  ammunition  from  this 
country;  I  allude  to  the  supply  of  arms  which  was 
afforded  by  this  country  for  the  liberation  of  Holland. 
This  supply  was  probi^ly  granted  upon  the  fl|^ieatioB 
of  this  person,  in  the  same  manner  as  I  dare  say  it  was 
upon  the  application  of  others  wiio  had  no  public  fune^ 
tions,  <br  the  liberation  of  Europe  finom  the  thraldom 
under  whtdi  it  lay.  In  answar  to  this  two  aflMavilS' 
have  been  filed,  the  first  of  whidi  stales  that  the  De- 
fendant resides  in  Londom^  and  far  several  years  pasC^ 
and  before  his  appointment  of  eonsul  carried  on  and 
stUl  carries  on  the  business  of  a  merehafit  in  Ltmdm^ 
and  HI  fill  became  bankrupt^  and  that  the dsftmdaiift 
owes  debts  to  the  amount  of  xm,ooo<i;  that  searA 
has  beesi  made  at  the  sheriff's  oflic%  and  iftat  hk 
name  is  not  entered  in  the  Usts  there  as  a  piivflcged 
person;  that  a  consul  is  not  considered  as  privileged 
from  anresly  and  that  the  sheriff  has  bcca  m  the  habit 
of  arresting  consuls  without  any  resistance  bei^  madew 
Hieie  is  another  aflldavit  also  stating  that  i^spKcatioa 
has  been  made  at  the  secretary  of  staters  oflke,  in  earder 
to  discover  if  the  deftndanf s  name  was  rq^stwed  tfiera 
as  a  public  minisfeer;  and  that  the  deponent  waa 
informed  that  a  consul  waa  not  considered  m  that  de- 
partment aa  a  public  aunkter*  Thus  Ae  question  is 
rcdnoed  to  thiap  whether  this  defendaM  ia  entitled  to 
the  privilege  of  immunity  fixmi  an»t»  aa  belonging  to 
him  in  his  mere  character  nS  consuL  Every  person 
t6  who 
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ivlio  k  obm&naxA  wkb  the  history  of  diu  coiiiitry  is  not        t8i4t 
iigMTwit  of  the  oocesifm  whieh  led  to  the  powog  of  tlie       ^^^^ 
mtale  7  jhm.  e.  i2.la)    Ab  emboMador  of  the  Ciar         «««' 
Aster  had  been  arreatcd,  and  had  put  in  hail;   andthia 
fitter  was  taken  up  with  considerabte  inflammation 
and  ai^gtr  by  several  of  the  Eumtfum  courts,  and  par- 
ticttlarly  by  that  potoitate.    In  order  to  soothe  idn/t 
feclii^  of  these  powers  the  act  of  parliament  was 
paiacd,  in  which  it  was  thought  fit  to  declare  the  im- 
nmnttfes  and  privileges  of  iwbassnrlors  and  pnUic 
ipiinisterafrom  process;  and  it  was  enaoted*  (5.4.)  ^^that 
OS  case  any  persona  should  pranime  to  sue  fiirth  or  pro.* 
seewtoanysudiwrit^  or  psocess^  sudipenonsy&e.  being 
thereof  oeiMricted  should  be  deemed  nolators  of  the  lanes 
of  natieosi  and  distnrbeBs  of  the  public  repose^  and 
sIimU  suffnr  such  penalties  and  ccnpord  puniriuMBt^ 
aa  the  Loand  Chsnorikv,  Loid  Keeper,  or  the  Oiicf 
J«ltm  of  the  Qseen's  Benck  or  CommonFless,  or 
any  two  of  them,  should  judge  fit  to  beinflided*''    TTms 
wnspmferred^  great  and  extraofdinaiy  power,  whidh 
I  am  happy  to  say  in  no  other  instance  bdongs  to  those 
persons;  but  the  act  of  parliainent  was  passed  by  way 
of  apoIs|grt  wd  in  order  to  conciliate  the  powevs 
offmded.   I(  4eclares  also  that «« all  writs  and  processes 
that  shaU  in  fiitnr^  be  sued  forth,  whemby  the  person 
of  aigr  embaaiador  or  othe^  pnUic  minbter  of  any 
foreign  prince  or  state  may  be  anested  or  imprisoned, 
4ec.,  shall  be  deemed  to  be  utterly  null  and  void/'  Here 
iben  the  questi^ni  is  if  this  defendant  be  an  embassador 
or  other  public  minister  of  a  foreign  prince  or  state. 
He  certainly  is  a  person  imiestad  with  some  authority 

(0)  Sm  I  BUth*  Cm,  2SS* 

by 
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1814.        by  a  foreign  prince ;  but  is  he  a  public  minister?'  Th«re 
"~       is,  I  believe^  not  a  single  writer  on  the  law  of  nations^ 
i^aiutt        nor  even  of  those  who  have  written  looser  tracts  on  die 
same  subject,  who  has  pronounced  that  a  consul  is 
eo  nomine  a  public  minister;  and  unless  he  be  such  he 
is  not  within  the  comprehension  of  the  act  of  parHa* 
ment»    It  has  been  very  truly  said  that  the  act  is  deda» 
ratory  of  the  common  law^  and  of  the  law  of  nations; 
and  hence  it  has  been  argued  that  he  may  be  entitled  to 
this  privily  by  the  law.  of  nations,  though  he  be  not 
expressly  des^;nated  in  the  act.     That  may  be  so; 
although  it  is  not  very  probable  that  when  the  act  of 
parliament  was  passed  for  the  purpose  of  laboriously 
and  comprehensively  exempting,  as  &r  as  possible^  all 
persons  who  stood  in  any  relation  to  foreign  states 
which  would  entitle  them  by  the  law  of  nations  to  be 
exempted,  it  should  have  omitted^  to  designate  any 
description  of  persons  whom  it  meant  to   include. 
Therefor^  upon  the  fair  understanding  of  the  statute, 
the  question  is,  whether  he  be  a  public  minister.    If 
he  be,  he  is  protected  by  the  act,  his  arrest  being  in 
pr^udice  of  the  rights  and  privil^es  of  public  ministers. 
But  supposing  the  defendant  to  be  <Hie  of  those  public 
functionaries  who  may  be  entided  to  the  privfleges  of  the 
law  of  nations;    how  does  the  case  stand  upon  the 
usage  as  it  exists  under  that' law?    In  several  books 
referred  to  in  the  course 'of  the  argument,  and  prin- 
cipally in  Fattel,  b.  2.  c.  2.  s.  34.  "  Of  consuls,"  I  find  it 
laid  down  thus:  <<  Among  the  modern  institutions ;"  (and 
therefore  this  institution  of  consul  is  not  like  that  of  the 
legatus  of  old,  of  whom  and  of  whose  rights  the  Boman 
history  is  fiill,  but  according  to  Vattel  it  is  of  modem 
date^  and  even  in  more  modem  times,  in  Gratiusj  who 

IB 
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h  vwy  kamed  and  laborious  in  his  chapter  on  the  sqIh         1814. 
ject  of  legati,  the  name  of  consul  never  occuts;  and  iri       „ 
aiM&f  there  is  not  a  word  about  consul ;    but  to  pro*         agtkm 
heed  with  Vattel)  *'  Among  the  modern  institutions  for 
the  utility  of  commerce  one  of  the  most  useful  is  that  of 
<)onsuIs,  or  persons  residing  in  the  large  trading  cities, 
and  especially  in  foreign  sea-ports,  with  a  commission 
impowering  thetn  to  attend  to  the  rights  and  privileges 
of  their  nation,  and  to  terminate  misunderstandings  and 
tontests  among  its  merchants.     When  a  nation  trades 
largely  with  a  country,  it  is  requisite  to  have  there  a 
person  charged  with  such  a  commission,  and  as  the 
'^ate  which  allo^-s  of  this  commerce  must  naturally 
^vour  it,  so  for  the  same  reason  it  is  likewise  to  admit 
A  consul.     But  there  being  no  absolute  and  perfect 
obligation  to  this,  the  nation  disposed  to  have  a  consul, 
*lnust  ptocurc  itself  this  right  by  the  very  treaty  of 
commerce.**     He  goes  on,  "  The  consul  is  no  public 
minister,  an4  cannot  pretend  to  the  privileges  apper- 
taining to  such  character.     Yet  bearing  his  sovereign's 
•commission,  and  being  in  this  quality  received  by  the 
prithee  in  whose  dominions  he  resides,  he  is  in  a  certaifl 
degree  entitled  to  the  protection  of  the  law  of  nations.** 
-Ko  doubt  he  is  entitled  to  the  protection  of  the  law  of 
nations,   and   so  is  every  man  who  comes  into  this 
itountry  from  a  foreign  state  under  a  safe  conduct. 
Vattel  proceeds :    "  The  sovereign,  by  the  very  act  of 
^receiving  him,   tacitly  engages  to  allow  him  all  the 
liberty  and  safety  necessary  to  the  proper  discharge  of 
Ills    functions,   without  which   the  admission  of  the 
consul  would  be  insignificant  apd  deceptive.    His  func- 
jfions  first  require  that  he  be  not  a  subject  of  the  state 
'where  he  resides;   atf  then  he  would  be  obliged  in  all 
*^  '  Vox-HL  X  things 
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J  8 14.        things  to  conform  to  ite  orders,  and  thus  not  be  at 

liberty  to  acquit  himself  of  the  duties  of  his  post" 

^^JJiiJ"       What  is  the  case  of  thia  defendant  ?  He  is  not  indeed 
*'^***'       stated  to  be  a  natural  bom  subject  of  thia  country,  bat 
he  is  shewn  to  be  a  person  owing  a  temporary  alle* 
gianee,  and  it  is  not  n^atived  that  he isa subject  bonn 
At  any  rate  it  appears  that  he  is  a  merchant  domiciled^ 
and  subject  to  the  bankn^t  laws.     If  he  has  incurred 
penalties  under  those  laws,  shall  he  be  exempted  firom 
their  operation    by  being  appointed  a  consul  of  a 
foreign  prince  ?    Vaitel  says,  «  his  functions  seem  to 
require  (and  this  is  merely  atgument  and  it  is  put  as 
doubtful)  that  the  consul  should  be  independent  of  the 
ordinary  criminal  justice  of  the  place  where  he  reskle% 
so  as  not  to  be  molested  or  imprisoned,  unless  he  him- 
self violate  the  laws  of  nations  by  some  enormous  mis- 
demeanour."     This   certainly  may  at  first  seem  to 
import  that  P^atiel  considered  a  consul  to  be  entitled  to 
all  the  privileges  of  an  embassador.     But  let  us  advert 
to  the  fourth  book  of  the  same  author,  ck^  6.  s.  75.    In 
the  sections  immediately  [Mrcceding  that  section,  he  has 
been  discussing  the  different  functions  of  embassador^ 
envoys,  residents,  and  the  lost  description  is  that  of 
ministers.     He  then  says  in  s^  75.  **  We  have  spoken  of 
consuls  in  the  article  of  commerce^  {B.  2*  c  2.  5. 34.} 
Formerly  agents  were  a  kind  of  pubhc  ministers;  butm 
the  present  increase  and  profusion  of  titles  this  is  given 
to  mere  commissioners  appointed  by  princes  for  their 
private  affairs,  and  who  not  unfrequently  are  sulyecli 
of  the  country  where  they  reside*    They  are  not  public 
ministers^  and  consequently  not  under  the  protection  of 
the  law  df  nations.    But  a  more  particular  protection  it 
due  to  them  than  to  other  fore^eta  or  citizens,  and 
lo» 
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some  regard  in  consideration  of  the  prince  whom  thciy        1814* 
serve."    Then  he  says,  "  If  the  prince  sends  an  ageni  " 

with  credentials  and  for  public  affairs^  the  agent  from  j^mua 
that  time  becomes  a  public  minister."  Then  he  goes 
to  another  subject  and  discourses  of  credentials,  by 
which  the  character  of  the  minister  is  made  known  td 
the  sovereign  to  whom  he  is  sent.  It  was  so  possitivdy 
averred  in  argument  that  Vattel  was  an  authority  to 
shew  that  consuls  were  under  the  protection  of  the  law 
of  nations^  that  I  was  desirous  of  consulting  him;  and 
the  passage 'to  which  I  have  referred  shews  that  it  is 
otherwise.  So  in  another  place^  J7.4.  r.  8.  «•  xi2«  he 
says,  "  A  subject  of  the  state  may  even  in  accepting;  tbd 
commission  of  a  foreign  prince  remain  a  subject." 
And  he  adds  that  the  States  General  of  the  United 
IVovinces  in  168 1  declared,  <*  that  no  subject  of  the 
state  should  be  received  as  embassador,  or  minister  of 
another  power,  but  on  condition  that  he  should  not 
divest  himself  of  his  quality  of  subject,  even  with  rq^rd 
to  the  jurisdiction  both  in  civil  and  criminal  aflairs ;  and 
that  whoever,  in  making  himself  known  as  embassador, 
or  minister,  had  not  mentioned  his  quality  of  subject  to 
the  state^  should  not  enjoy  those  rights  or  privileges^ 
which  are  peculiar  to  the  ministers  of  foreign  powers." 
I  confess  I  should  be  afraid  to  say  that  an  embassador 
^mounced  under  that  name  would  not  be  entitled  to  the 
privileges  belonging  to  the  ministers  of  foreign  powers^ 
except  upon  the  condition  in  the  above  declaration. 
But  Fo/^^/ proceeds,  ^^  Such  a  minister  may  likewise 
retain  his  former  subjection  tacitly,  and  then  by  a  natural 
consequence  drawn  from  his  actions,  state,  and  whole 
behaviour,  it  is  known  that  he  continues  a  subject^ 
Thus  tiotwithstanding  the  declaration  above  mentioned^ 
X  a  those 
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|Si4»        tboie  DtitcA  merchants  who  procure  to  themselves  th^ 
-  •  title  of  rendents  of  some  foreign  prince,  yet  continue  in 

^aimt         trade,   thereby  sufficiently  denote    that    they  remain 
subjects.''     Again  1  should  be  afraid  of  adopting  a  rule 
that  would  leave  it  to  the  party  himself,  whether  or  not 
be  ^ould  deprive  his  sovereign  of  the  benefit  resulting 
fix)m    the   privileges    belonging   to   his   character  of 
Ihinister.      However  Vaitel  says,   **  Whatever  incon- 
Yenietices  there  may  be  in  the  subjection  of  a  minister 
ko  the  sovereign  with  whom  he  resides,  if  the  foreign 
{>rince  will  put  up  with  such  inconveniences,  and  is 
'iX)ntented  with  a  minister  on  that  footing,  it  is  his  own 
doing,  and  should  his  minister  on  any  ignominious  oc- 
casion be  treated  as  a  subject,  he  has  no  cause  of  com- 
plaint''    This  is  peculiarly  the  case  with  respect  to 
consuls ;  for  in  fact  they  generally  are  the  subjects  of 
the  state  to  which  they  are  a}}pointcd,  and  in  whiA 
they  reside.     A   knowledge  of  the  language  of  the 
country,  and  of  the  forms  whicli  exist  there,  such  a^ 
wiU  be  best  found  in  a  subject  of  the  countrj',  is  ab- 
solutely necessary  for  the  discharge  of  their  function  ? 
tod  if  the  sovereign  of  a  foreign  stnte  is  contented  to 
appoint  a  subject,  he  must  put  up  with  all  the  con- 
sequences which  may  attend  his  being  a  subject     This 
is  according  to  what  is  laid  down  in  Vaticl^  and  therc- 
foTQ^  it  has  not  been  correctly  asseiled  that  he  is  at 
variance  with  the  other  authorities  upon  the  nature  oC 
a  consul's  character.     Wicquefort  and  Barbeyrac  art 
decidedly  of  the  same  opinion  that  a  consul  is  not  en- 
titled to  the  jus  gentium  belongmg  to  embassadors. 
And  in  Barbmf%  case  Lord  Tatbai  said,  that  as  there 
was  no  authority  for  considering  the  defendant  in  any 
•dier  view  than  as  a  consul,  unless  he  could  be  satisfied 

that 
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that  those  acting  in  that  capacity  were  eatitied  to  the        18x4* 
jug  geqtium  he  could  not  discharge  him.     It  appears 
from  a  note  to  that  case  that  the  government  afierwards         agahu 
settled  the  matter ;  and  very  likely,  it  was  thought  con- 
venient to  our  relations  at  that  time,  considering  oui: 
connection  with  the  sovereign  who  had  appointed  the 
consul,  to  soothe  him  by  payment  of  the  money.   That  if 
the  farthest  extent  to  which  the  argument  arising  from 
what  was  done  in  tliat  case  can  be  carried ;  for  Lord  Tal^ 
hot  seems  to  have  been  of  opinion  that  as  consul  he  was 
not  entitled.  The  case  in  BufTow  {a)  turned  merely  on  tli« 
construction  of  the  clause  in  the  act  of  parliament  re- 
specting the  servants  of  embassadors,  and  did  ndt  in- 
volve  this  question.     The  case  before  Lord  Talboi  is 
the  only  one  upon  the  subject.  Clarke  v.  Cr€tico{b)  was 
decided  upon  the  ground  of  the  party  being  divested  of 
the  character  of  consul  at  the  time  of  the  arrest,  but  the 
Chief  Justice  seems  to  have  inclined  to  tlie  opinion 
that  a  consul  was  not  privileged.     In  the  absence  then 
of  nil  authority,  either  of  custom  or  the  law  of  nations, 
(low  can  we  say  that  a  consul  is  entitled  to  this  pri^ 
vilege  ?     The  instances  cited  from  Wicquefort  prove  the 
contrary.     The  dispute   between    the  pope   and   the 
republic  of  Venice  is  detailed  at  length  in  (c)  BeaweSf 
from  which  it  appears  that  the  violence  offered  to  the 
consul  of  that  republic  by  the  governor  of  AnconOj  was 
of  such  a  sort,  and  done  in  such  a  manner  as  would 
liave  entitled  any  sovereign  state  under  the  like  cir- 
cumstances to  have  made  reclamation ;  their  consul  was 
grossly  uisulted*    Nobody  is  disposed  to  deny  that  a 
consul  is  entitled  to  privileges  to  a  certain  extent;  such 

la)  Triquet  r,  Batb,  3  Burr,  1478.  (I)  I  TamU  Xq6* 
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as  for  safe  conduct,  and  if  that  be  violated  the  sov^ 
reign  has  a  right  to  complain  of  such  violation.  This 
mins^  consideration  disposes  of  the  authority  which  was  en- 
deavoured  to  be  derived  from  that  case.  Then  it  is 
expressly  laid  down  that  be  is  not  a  public  minister, 
and  more  than  that,  that  he  is  not  entitled  to  the  jus 
gentium.  And  I  cannot  help  thinking  that  the  act  of 
parliament  which  mentions  only  ^*  embassadors  and 
public  ministers"  and  which  was  passed  at  a  time  when 
it  was  an  object  studiously  to  comprehend  all  kinds  of 
public  ministers  entitled  to  these  privileges,  must  be 
considered  as  declaratory  not  only  of  what  the  law  of 
nations  is,  but  of  the  extent  to  which  that  law  is  to  he 
carried*  It  appears  to  me  that  a  different  construction 
would  lead  to  enormous  inconveniences,  for  there  is  a 
power  of  creating  vice-consuls ;  and  they  too  must  have 
dmilar  privileges.  Thus  a  consul  might  appoint  a  vice- 
consul  in  every  port  to  be  armed  with  the  same  immu- 
nities, and  be  the  means  of  creating  an  exemption  frpm 
arrest  indirectly  which  the  crown  could  not  grant 
directly.  The  mischief  of  this  would  be  enormous. 
In  this  case  it  does  not  appear  that  the  debt  was  not 
contracted  before  the  time  of  the  defendant's  having  the 
character  of  consul.  If  we  saw  clearly  that  the  law  of 
nations  was  in  favour  of  the  privilege,  it  would  be 
afforded  to  the  defendant;  and  it  would  be  our  duty 
rather  to  extend  than  to  narrow  it.  But  we  are  of 
opinion  that  no  such  privilege  exists,  but  that  this  de- 
fendant is  like  everjr  other  mercliant  liable  to  arrest. 

^ule  discharged* 
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The  King  against  The  Sheriff  of  Middlesex,  ^fg\^ 
in  a  Cause  of  Gee  v.  White. 

Tlie  Court, 
upon  applica- 
lyOZrT  on  a  former  (Uy  obtained  a  rule  nisi  for  setting  tiontoiet 

aside,  upon  payment  of  costs,  an  attachment  against  attachment 

the  sheriff  for  not  bringing  in  the  body,  which  had  re-   S^riTror  not 

golarly  issued,  bail  having  been  pat  in,  and  justified        ^"^f  ^1u"ir-^ 

quire  either  an 
The  rule  was  opposed  by  the  Attorney-General  on   affidavit  of  ine- 
'^'^  ■'  '  rits,  or  that  th? 

the  ground  that  the  Court  would  not  grant  this  indul*   application  !i 

genoe  without  an  affidavit  of  merits,  or  that  the  appli-  ortheflieritf;or 

cation  was  made  entirely  in  ease  of  the  sheriff.  ^^  coliuSn  " 

wich  or  iniienir 

J^  Cowri  desired  the  cas^  to  stand  over  for  the  ''^^^  ^^""^  ^ 

,         1.         ,  .  defcndai.|U 

better  ascertaming  and  settling  the  practice* 

And  now  X^rd  Ellen^orough  C,  J.  said  that  the 
question  was  whether  the  Court  upon  tliis  application 
would  require  either  an  affidavit  of  merits,  or  an  afii* 
davit  that  the  application  is  made  on  behalf  of  the 
sheriff  or  the  bail,  without  collusion  with  or  indemnity 
firom  the  defendant  in  the  cause.  And  tlie  Court  were 
of  opinion  that  they  ought  to  require  such  an  affidavitt 
And  he  referred  to  Bex  v.  Sheriff  of  Surrey  (a),  and 
Hardisty  v.  Slarer  (A).  But  as  a  different  practice  had 
of  late  often  prevailed,  the  Court  gave  leave  to  the 
sherifi^  upon  producing  an  affidavit  as  above  within  two 
days,  to  make  the  rule  absolute;  o^Iicrwise  the  rule  to 
be  discharged  witli  costs, 

Jf.  B.  We  were  itifom|ed  that  an  affidavit  was  after<t 
wards  made  by  tlie  bail,  and  the  rule  made  absolute« 

^  W  7T-ff-i39-  (*}  I  iV.  if.  123, 

7C  4 


CASES  11^  MICHAELMAS  TERM 


JMM^.  DoE«  on  the  Demise  of  Wells  and  OthersL 

against  Scott  and  Another. 

^Ufitiln.    F*JECTMENT  for  lands  hi  the  parish  ofHarbamey 
to  y.  M.^  my  in  the  county  of  Siaffin-d.     At  the  trial  before  Gra- 

— --  snd  heir  ^  *^ 


at  Uw,  hit  hcin  ]tam  B.  at  thc  last  Ltent  assizes  a  verdict  was  found  for 

cTcr,  provided  the  plaintiff,  subject  to' the  opinion  of  thc  Court  on  tha. 

^n:::^^  foUowIngcasc: 
six  month*  after       ^^^  ScotU  beinff  seised  in  fee  of  thc  premises  in  ques« 

my  decease,  »  o  r  i 

aisure  to  R.  M.  tion,  by  her  will  dated  the  oth  of  August  1706,  devised 
aodtohiichil-  •/  ^  o  /^ 

dren  the  copy-  <*  All  my  uicssuagcs^  farms,  bnds,  and  hereditaments, 

at  J2.,and  in  freehold  and  copyhold,  with  their  appurtenances,  situate 

?oK'for^  in  Harbome  and  Smetkwick,  in  the  parish  of  Harhome, 

lift,  and  from  ^jjJq  jj^/^„  MJlwardy  my  cousin  and  heir  at  law,  on  the 

and  after  his  ^        J 

decease  to  his  part  of  my  father,  to  hold  to  the  said  Ji  Milxrardf  his 

children  living 

at  the  time  of  hcIrs  aud  assigns  for  ever,  provided  that  the  Said «/.  Mil- 

their  l.cirs  'and  toflrrf,  or  his  helrs,  do  within  six  months  after  my  de- 

aTtcnanis  i^n**^'  ccasc,  in  duc  coui-se  of  law  assure  and  confirm  unto  his 

common  \J.M.  brother  Richard  Milxcard.  and  to  his  children  Ijiwfully 

and  H.M.  died  '  '^  ' 

unmarried  be-  begotten,  or  to  be  begotten,  the  copvhold  premises  situ^ 
Held  that  thii  ate  in  Bcmlcy  Regisy  &c.  and  hereinafter  devised  by  me 
deTisc  of  the  to  the  Said  R.  Milliard  and  his  children,  and  in  default 
]o  aVto  belong  of  such  assurance  and  confirmation  as  aforesaid,  I  here- 
to the  heir  at^^  j^y  gj^^  ^j^ j  devise  all  my  said  messuages,  farms,  lands, 
or,  i)nt  by  rea-  and  hereditaments,  freehold  and  copyhold,  with  their 

son  of  thc  con-  ^  *  "^ 

tingent  interest  appm'tenanccs,  situate  in  Harbome  or  Smethmck  afore« 

which  remained         .,  .-  .▼»,--..  -,   c         t,  /• 

undisposed  of,  Said,  unto  my  said  cousm  R.  Mtluard  for  the  term  of 

p<J  assure,  and  ^^^  natural  life,  and  from  and  after  his  decease  I  give 

d*  Without  *^^  devise  the  same  unto  his  children  living  at  the  time 

children,  the 

rcsidoary  dcTisfes,  to  wiiom  was  devised  al|  the  rest  of  the  de?isor*s  fands,  &c.  wheresoeTcr 

lituate,  dec*  were  entitled. 
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of  his  decease,  and  to  their  heirs  and  assigns  for  eveiv        1814. 
to  take,  if  more  than  one,  share  and  share  alike,  as  ter        ' 
pants  in  common."     The  testatrix  also  devised  the        itg^uiut 
i:opyhold  premises,  mentioned  in  the  proviso,   to  i2. 
Milward  for  his  life,  with  divers  remainder^  over,  th^ 
first  being  in  favour  of  his  children  who  should  be  living 
at  the  time  of  his  decease;  and  she  also  devised  other 
lands,  some  of  which  were  stated  to  have  been  the  estat? 
of  her  late  cousin  M.  Addyesy  and  then  fisllowed  this 
residuary  clause;    <^  All  the  rest  and  residue  of  mj 
messuages,  farms,  lands  and  tenements,  late  the  estate 
^ad  inheritance  of  my  said  late  fx>nsin  M.  Addyes^  or 
otherwise,  wheresoever  situate,  lying  and  being,  I  giv# 
ftnd  devise  unto  John  Scott  and  Jamez  Scoitj  the  two  nie* 
pbews  of  my  said  Ute  husband^  to  hold  to  thepi,  their 
})eirs  and  assigns  for  ever^  to  take  share  and  share  alijke 
as  tenants  in  common ;"  with  limitations  in  case  of  the 
death  oi  either  of  them  in  the  life  of  the  testatrix. 
The  testatrix  died,  having  outlived  botli  J»  and  IL  MiU 
yoard^  who  died  bachelors.     The  premises  in  question 
were  never  the  estate  pf  M.  Addyes.    The  lessors  of  the 
plaintiff  are  the  co-heiresses  at  law  of  Jl  and  JS.  Milwari 
;iad  of  the  testatrix.     The  defendants  John  and  Jamit 
^cott  are  the  residuary  devisees  named  in  the  will,  and 
as  such  entered  into  possession  of  the  premises  immedi- 
ately after  the  death  of  the  testatrix,  and  are  now  in 
possession.     The  question  for  the  opinion  of  the  Court 
is,  whether  the  plaintiff  is  entitled  to  recover;  if  the 
Court  shall  be  of  opinion  that  he  is,  the  verdict  to 
stand;  if  not,  a  nonsuit  to  be  entered. 

Abbott  on  a  former  day  contended,  that  the  lessors  of 
the  plaintiff  the  heirs  ^t  law,  wer^  enticed,  the  4&visc 

to 
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1814.        to  J.  BXkd  E.  Milward^haymgfhj  reason  of  the  deaths  of 
— ■*"        J.  and  R,  M.  without  chOdren  in  the  lifetime  of  the  testa- 

Doc 

i^aiust  trix,  become  a  lapsed  devise,  and  that  the  defendants,  the 
residuary  devisees,  were  not  entitled.  And  he  said  that 
a  residuary  devisee  stands  upon  a  very  different  footing 
from  a  residual^  legate,  for  a  residuary  bequest  of  per- 
sonal estate  carries,  not  only  every  thing  not  disposed 
o^  but  every  thing  that  in  the  event  turns  out  not  to  be 
disposed  of;  but  it  is  otherwise  as  to  the  real  {a)  estate^ 
for  a  residuary  devisee  does  not  take  a  lapsed  (b)  devise. 
It  is  true,  that  if  there  be  a  partial  limitation  with  a 
devise  over,  and  the  partial  devisee  be  removed  in  the 
testator's  lifetime,  the  next  in  remainder  shall  take;  and 
the  residuary  devisee  shall  also  take  all  such  interest  in 
the  real  estate  as  is  undisposed  of,  i.  e.  if  any  thing 
short  of  the  fee  be  disposed  of;  and  so  also  a  remote 
Y^ersion  will  pass  under  a  residuary  clause  (r),  though 
that  will  always  depend  upon  the  intention  of  the  testa- 
tor (d).  But  where  the  testator  makes  a  dispositkNi  of 
the  whole  fee,  so  that  the  whole  would  pass  if  he  were 
to  die  immediately,  there  if  the  devisee  die  before  the 
testator,  so  that  the  devise  becomes  lapsed,  the  heir  at 
law,  and  not  the  residuary  devisee,  shall  take:  and  the 
reason  is,  that  as  no  part  of  the  testator^s  interest  remaim 
lindisposed  of,  the  testator  cannot  intend  to  give  any  in- 
terest to  the  residuary  devisee.  Such  was  the  principle 
which  governed  the  decision  in  Doe  v.  Underdawn  {e). 
4ftid  in  Doe  v.  Sieffield  (/),  where  it  was  considered  that 
the  residue  would  not  have  gone  to  the  heir  at  law,  but 

(«)  8  Fes*  %S'  W  »5  ^«-  4M»    ' 

{c)  Chefter  f .  Chetter,  3  P.  fV.  $5-    Doc  v.  Weatherhy,  1 1  East,  33^. 
ii)  Gtotltiiicr.Mile5,6£aH,4^4.  {e)  ITiV/a,  i^d. 

if)  «3-5«'i5»^ 

to 
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to  the  residuary  deviiee^  that  was  upon  the  supposition 
that  if  the  testator  had  died  immediately,  the  whole 
would  not  have  passed,  and  therefore  it  did  not  ML 
within  the  aboye  principle.  The  rules  laid  down  by 
WUles  C.  J.  in  Doe  v.  Underdaam  will  serve  for  the  der 
termination  of  this  aase» 

Hatroyd  cohtra  did  not  controvert  these  principles,  but 
rested  the  claim  of  the  defendants,  the  residuary  de- 
visees, mainly  upon  this  distinction,  that  here  was  an 
interest  renudning  undisposed  of,  there  being  no  devise  of 
the  fee  absolutely.    The  devise  is  to  J.  M.  in  fee  upon  a 
condition,  (who  as  heir  would  have  taken  by  descent  in 
iee  absolute,)  and  in  the  event  of  the  condition  not  being 
performed,  to  R.  M.  for  life,  with  a  contingent  remain- 
der in  fee  to  his  childr^i  living  at  his  death;  and  there 
is  no  devise  over ;  consequently  there  is  a  residue  still 
undisposed  of.     And  therefore  the  conclusion  which  was 
well  drawn  from  the  premises  in  Doe  v.  Underdaam^ 
namely,  **  that  when  a  testator  has  given  away  all  his 
estate  in  lands,  so  that  if  he  were  to  die  immediately  no- 
thing remains  undisposed  o(  he  cannot  intend  to  ^ve 
any  thing  in  these  lands  to  his  residuary  devisee,"  can- 
not be  drawn  here  from  premises  which  are  difierent, 
for  here  the  testatrix  has  not  given  away  all  her  estate  in 
these  lands.  Here  ifJ.M.  had  died  before,  and  R,  M.  had 
survived  the  testatrix,  doubtless  JR.  M.  would  have  taken, 
the  first  estate  to  «7.  M.  being  only  a  preceding  limita- 
tion, and  not  a  preceding  condition  to  give  effect  to  the 
sul)sequcnt  limitation ;  for  though  it  was  held  otherwise 
in  Hoe  V.  Fludd{a)j  the  authority  of  that  case  has  been 

(tf)  Torteu,  \%^ 

repeatedly 
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1814.        xepeatediy  overruled  (a).    Tlie  death  of  J.  M.  then  be* 
-       fore  the  testatrix,  if  R,  M.  had  survived  her,  would  haw 

Dob 

itgaina  been  the  same  thing  ag  if  tliore  had  been  no  devise  io 
J.  M.9  ot  as  if  he  had  survived  and  &iled  to  perfozm  the 
condilaoD,  in  which  case  the  limitation  to  B.3L  would 
have  taken  effect  a^  a  limitation  to  him  fiir  iife  with  a 
contingent  remainder  to  his  children.  But  what  is  that 
but  a  devise  of  a  particular  estate  only,  leaving  a  rtfver- 
sion  which  will  pass  under  .the  residuary  clause?  For  a 
contingent  remainder  is  not  like  an  absolute  devMe  id 
lee;  it  does  not  shew  thieit  the  testator  cannot  intend,  if 
the  contingency  does  not  h^pen,  to  give  an  interest  to 
the  residuary  devisee;  and  it  appears  from  avarietyof  catea 
which  are  all  collected  by  Mr.  Cruise  (b),  that  where* 
ever  there  is  a  reversion  left,  it  will  pass  under  the  re- 
siduary devise,  if  there  be  words  sufficient  to  dispose  of 
all  the  testator's  proper^,  unless  the  testator  shews,  an 
intention  to  the  contrary.  Is  there  any  thing  here  to 
shew  that  the  testatrix  intended  that  the  reversion  should 
not  pass  to  the  residuary  devisees?  It  might  be  suffi- 
cient to  answer  upon  the  authority  oiGoodrigbt  v.  Mar^ 
gms  ofDowttshire  (c),  and  Doe  v.  Weatherly  {d)j  thai 
there  is  nothing  manifestly  to  exclude  it ;  but  Doe  v. 
Sheffield  (e)  is  a  strong  authority  in  favour  of  the  residue 
ary  devisee,  for  if  he  would  have  been  entitled  in  that 
case^  and  not  the  heir  at  law,  if  the  surviving  sister  had 
not  taken  the  wh(^  by  reason  that  the  devise  to  the 
other  sisters,  who  were  dead  at  the  time,  was  not  a  li^sed 

it)  Avelyn  t.  Wnrd^  1  Fes.  410.  AnirevfS  ▼.  Fulham^  cited  f^.  42>- 
JTof  T.  tVkkeU  cited  ib.  S.  C.  Willcs*  R,  303.  Gulliver  v.  Wicket^  i  IVUi, 
105.    See  a  Fearn.  393, 4,  4th  edit. 

(*)  6  Cruise  on  Real  Property,  a»o  to  1*6.  {t)  %B,&F,  600. 

00  If  £(^t,  3ai.  (r)  13  £«i/,^a6, 

4?  devisje^ 
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4evise^  a  fortiori  ke  shall  be  entitled  hare  where  the  de-  i8i4# 
Tiie  ifl  to  childrea  who  were  never  in  esse^  or  capableof  '  '  ' 
taking.  As  to  Doe  v*  Underdanm  the  clear  distinction  tfdma 
is»  that  there  no  reversicHi  was  left,  but  the  wh<Je  waa 
given  to  the  devisee,  yAkOy  if  the  testator  had  died  irnme* . 
lUately,  would  have  taken  a  fee  absolutely. 

'  AbboU  in  reply  urged  that  this  was  a  case  whid*  musl 
be  governed  by  the  intention  of  the  testatrix,  and  that  her. 
intention  seemed  to  be  to  dispose  of  all  her  interest,  far 
her  first  devise  is  of  the  fee,  subgect  only  to  a  oonditio% 
upon  the  performance  c£  which  it  was  to  become  ab* 
solute^  and  the  presumption  is  that  a  devisee  will  nuher 
perform  the  condition  than  by  not  pedbrming  it  forfeit 
the  estate ;  or  it  might  have  become  absolute  by  the  death 
of  R»  M.  to  whom  tiw  condition  was  to  be  performed* 
It  is  probable  therefore  that  the  testatrix  contemplated 
the  passing  her  whole  interest. 

'  Lord  Ellehborough  C.  J.  said  that  if  the  testatrix 
•nderstood  what  she  intended,  she  must  have  contem- 
plated a  possible  contingency  still  remaining.  That 
thisw  as  certainly  a  case  of  some  novelty  and  difficulty, 
which  he  had  not  anticipated  at  the  outset  of  the  aigu* 
mcnt ;  the  case  had  been  extremely  well  argued. 

Cur,  adv.  indt* 

*  Lord  Elleiiborough  C.  J.  on  this  day  delivered  the 
judgment  of  the  Court.  The  only  question  in  this  case 
is  whether  the  devise  to  Rickard  Miliward  for  Hfe,  and 
after  his  decease  to  his  children,  (which  devise  was 
Umited  to  take  effect  upon  the  default  of  John  Milward 
the  devisee  in  fee,  in  not  assuring  and  confirming  cer« 

tain 
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l8f4«        tain  eopyhold  preroiaes  mentioned  and  described  in  th<9 

-  will  to  his  brother  tUckard  and  his  children,)  having 

Dob 

agdut  beomn^  a  lapsed  devise  by  the  deaths  of  John  and  of 
Biehard  (without  children)  in  the  lifetime  of  the  devisor^ 
the  estate  meant  to  be  devi^  by  the  will,  does  under 
the  authority  of  Doe  v.  Underdifmn^  WilleSy  293.,  and 
other  cases,  belong  to  the  heirs  at  law  of  the  devisor^ 
the  lesMvs  of  the  plaintiff,  or  whether  It  passed  under 
the  will  to  the  defendants  as  residuary  devisees.  The 
rule  of  law  as  laid  down  by^Lord  King  in  Wright  t. 
HaJUj  and  reoognized  and  adopted  by  Lord  C.  J.  WiOes 
in  Doe  v.  Underdarnn,  is,  <<  that  though  the  wiU  is  not 
complete  until  the  death  of  the  testator  so  as  to  vest 
any  thing  in  the  drritee,  yet  that  the  intent  of  the 
testator  is  to  be  taken  to  be  as  things  stood  at  tke  time 
of  making  his  will ;  for  the  testator  makes  his  will  as  if 
he  were  to  die  that  moment)  and  it  cannot  be  presumed 
that  he  intended  to  devise  a  contingency,  which  aAef^ 
wards  happened,  and  which  he  could  not  then  foresee:" 
and  afterwards,  ^<  the  devise  must  be  taken  to  mean  the 
re$t  and  residue  of  the  laiids  unbequeaified  at  the  time  o( 
making  the  will."  The  law  as  laid  down  in  this,  and 
the  other  cases  to  the  tome  efiect,  not  being  disputed 
by  the  counsel  on  either  side,  it  brings  it  to  this  mere 
question  arising  on  the  faee  of  the  will.  Whether^  at 
the  time  of  the  making  of  the  will,  and  upon  the  face  of 
the  will  itself,  there  was  any  interest  io  the  lands  devised 
not  fully  disposed  of;  for  if  there  was,  the  consequence 
is,  that  the  residuary  devise  must  operate  upon  such 
interest.  And,  upon  adverting  to  the  terms  of  the  will, 
it  appears  to  us  clearly  that  there  was  such  interest 
undisposed  of  by  it.  Although  the  events  immediately 
contemplated   and   supposed  by  the  testatrix  might 

happen^ 
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liappen,  that  JMn  and  Richard  should  both  survive      f  ^814* 
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lier,  and  that  Jokn  Mikoard  should  within  the  period 
prescribed  assure  and  confirm  unto  his  brother  Bickard  i^mut 
Milward  and  his  children  the  copyhold  premises,  or  (if 
John  should  make  de&ult  and  not  so  assure  and  ooiv- 
finn  the  copyholds)  that  Bichard  should  leave  children 
at  hiy  deaths  in  which  events  the  whole  would  have  been 
disposed  of,  yet  the  contrary  course  of  events  mi^ii 
take  plac^  u  e»  that  John  should  not  assure  the  copy- 
holds to  Richard^  and  that  Richard  should  die  without 
diildren ;  and  .for  these  pos^ble  (and  sinee  actual)  events^ 
upon  the  happening  of  which  the  estate  is  undisposed  o^ 
the  will  has  not  ^ecificaDy  provided.  There  is  there- 
fore a  residue  of  the  lands  unbequeathed  at  the  time  of 
the  making  of  the  will,  upon  which  the  residuary  devise 
may  operate,  according  to  the  language  and  doctrine  of 
Lord  C.  X  WiUes  in  the  case  above  referred  to^  and 
which  is  the  admitted  law  i^on  the  subject.  The  wiU 
being  therefore  as  &r  as  concerns  the  absolute  dis^ 
position  of  this  property  incomplete  and  imperfect  at  the 
time  when  it  was  made,  in  not  disposing  of  the  interest 
which  evidently  remained  to  be  disposed  o^  if  John^ 
ItElward  shpuld  not  assure  the  copyhold  estate  to 
Richard^  and  Richard  should  die  without  children,  the 
necessary  consequence  is,  that  the  interest  depending  on 
those  contingencies  passes  by  the  general  residuary 
dause,  to  the  defendants  as  residuary  devisees.  A  non- 
suit must  therefore  be  entered. 
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Storer  agaiiist  Gordon  and  Others. 


Where  by  char-   jPOVENANT.    The  plaintiff  declares  upon  a  charter- 

ter-party  be-         ^/  i,*t%  t  **\t  t^ 

twcen  the  »hip-  party  made  (19th  December   1811,)   between  the 

frdgfitera,  the  plaintiff  of  the  one  part   and  the  defendants  of  the 

^llt^t'^d  Vo^"*"  ^*^^»  ^y  ^'^^^^^  *®  plaintiff  covenanted  to  let  to  freight 

proceed  from  \j^  g^ip  CoTicord  and  take  on  board  such  cargo  as  the 

X.  tQ  Naples,  ^                               ^                                    1            .       /.        ♦ 

and  ihere  make  defendants  should  provide,  and  proceed  therewith  from 

London  to  Cagliari  and  thence  to  Naples^  and  there 
ihake  a  right  and  true  delivery  of  her  outward  cargo  to 
the  agents  of  the  freighters  if  they  should  order  the  ship 
to  unload  there,  and  that  having  so  done^  the  ship  should 
receive  on  board  such  a  return  cargo  as  tlic  agents  of 
the  freighters  should  provide  at  Naples,  and  being  fally 
laden   should    depart    from   Naples    and  proceed   to 

«^^d^fifdin7  ^«^^»  («r  fir^t  to  GalipoU  if  required)  the  perils  and 
dangers  of  seas,  rivers,  and  navigation,  and  capture, 
restraint,  and  detention  of  or  by  enemies,  princes,  rulers, 
and  others,  and  all  other  inevitable  accidents  excepted. 
And  in  consideration  of  the  premises  the  defendants 
covenanted  that  within  the  stipulated  number  of  lay 
days,   the  outward  cargo  should  be  found  and   sent 

shcSid  be  consi-  ilong-side  at  London^  and  received  from  on  board  at 

dered  as  earned 
for  outward 

freight:  held  that  in  corenant  against  the  freighters  for  not  providing  a  return  cafgo  tt 
JVT.,  they  could  not  plead  in  excuse  of  performance  that  the  outward  cargo  was  seized  by 
the  government  at  N.  and  never  delivered  to  them  ;  for  the  delivery  of  the  ontwardcsf^' 
was  not  a  condition  precedent  to  the  providing  a  leturn  cargo:  but  the  delivery  of  the 
outward  cargo  was  a  condition  precedent  to  the  payment  of  the  Z750A,  and  tbcrelbre  a 
breach  assigned  for  non-payment  thereof  was  under  these  drcumstances  not  sustainable. 
A  deed  inter  partes  cannot  operate  as  a  release  to  strangers :  therefore  a  charter-party  be- 
tween jL  and  B-t  in  consideration  of  a  former  charter-party  between  A.  and  C,  which  former 
charter-party,  in  consideration  of  the  freight  B.  was  to  pay,  was  thereby  declared  null  and 
%otd,^.  agreeing  to  cancel  the  first  in  consideration  of  the  second,andC»  was  thereby  acquitted 
•f  all  claims  which  A*  might  have  against  htm  in  virtue  of  the  first  charter-party*  was  held 
aot  to  operate  as  a  release  from  A^  to  C.  of  the  first  charter-party. 

NapleSj 


delivery  of  the 
outward  cargo, 
mnd  btwiag  so 
done  receive  on 
hoard  a  return 
cargo,  restraint 
of  princes,  &c 
excepted,  and 
the  freighters 
covenanted  in 
consideration  of 
the  premises 


providct  «i  they 
Hi  -warrant  and 
assure  to  the  ship' 
9wner^  a  full 
and  cumplete 
return  cargo.  &c« 
and  that  i  750/I 
should  be  paid 
00  delivery  of 
the  outward 
cargo,  which 


tN  tat  FiFTY-riFru  Year  6f  GEORGE /III.  309 

yaples^  and  that  at  Naples  they  would  find  and  pro-  «8i4. 
vide,  as  thev  did  thereby  warrant  and  assure  unto  the  ' 
plaintiii^  a  full  and  complete  return  cargo  of  wine,  Scc.^  aganu 
and  that  the  same  should  be  sent  along-side,  8cc,  and  «»**<^*** 
that  they  would  pay  for  freight  at  the  rate  of  15/.  per 
ton  for  every  ton  of  252. gallons  of  wine,  &c.  and  for 
any  other  goods  a  proportionate  freight  per  ton ;  and 
that  1 750/,  part  of  the  said  freight,  &C  sliould  be  paid  on 
the  deliviery  of  the  slnp!s  outward  cargo  (which  was  to 
.be  considered  as  earned  and  due  for  outward  freight) 
by  a  bill  of  excluuige,  &c.,  ancl  the  remainder  of  the 
freight,  &c.  in  equal  moieties  by  two  bills  payable 
within  a  certain  time  after  the  ship  should  be  reported 
inward  at  the  custom-house  in  London;  that  it  was 
covenanted  that  85  running  days  should'be  allowed  the 
freighters  for  receiving  the  outward  cargo,  touching  at 
Cagliarij  unloading  and  reloading  at  Naples^  and  de- 
livering her  return  cargo  at  London^  and  20  days  more 
on  their  paying  demurrage  at  the  rate  of  15/,  per  day. 
The  plaintifif  tb.cn  avers,  that  the  ship  with  her  out- 
ward cargo  proceeded  on  her  voyage  and  arrived  at 
Naples,  and  that  he  gave  notice  of  her  arrival  and  readi- 
ness to  unload,  and  was  at  all  times  ready  and  willing,  aa 
far  as  in  him  lay,  to  make  a  right  and  true  delivery  to  the 
agents  of  the  defendants  at  Naples  of  the  said  outward 
caj*go ;  aod  that  afterwards  and  during  the  time  that  the 
ijrip  was  remaining  at  Naples  fof  the  purpose  of  making 
such  right  and  true  delivery,  the  ship  together  with  her 
said  cargo  was  by  the  order  and  under  the  authority  of 
certain  pei;sons  exercising  die  pawers  of  government 
at  Naplesy  witliout  any  default  of  the  plaintiff  with  great 
force  and  violence,  seized  and  taken,  and  her  cargo 
unloaded,  landtd  und  delivered  out  of  the  said  ship  by 
Vol.  III.  Y  'and 
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i&i  4»  and  to  certain  persons  to  die  plaintiff  whoUy  unknown, 
by  the  order  and  imdeir  die  aii^ority  of  the  peisons  so 

Agmnst  eatefciisiog'  OiepOti^rs  df  gov^mttient  at  Naples  $  and 
tiiBt  aftet*  ti«e  cargo  \ivA  been  s6  seized^  ^e.  the  plaintiff 
hating  ftitl  po^etsion  of  the  ship  for  aUpukposes  of 
Ibadtn^  the  tome  according  K>  the  tem^  of  the  chwrter^ 
f9S(\y^  tffis  Ti^sAy  and  wilfing^  and  then  txA  there  duly 
nottfted  in  wrltihg  to  the  agents  of  the  diefthdatils  at 
Iffapkty  that  he  was  so  ready  and  wilSng,  eitiier  to  ^eceiTe 
bn  boatd  such  a  return  cargo^  as  tike  agien^  Uiottld  pro- 
tide^  or  to  pi-oceed)  &e.  agfiedably  to  tb^  teiMst)f  the 
ehafter-patly ;  atid  that  afterwards  and  iMrihg  the 
tim^  that  the  ship  was  so  lyihg  at  NdplesMt^  ^{'Vilnning 
days  exfHt^d,  and  the  defendant!^  deti^c^lOi^  dIhSp  on 
demurrage  20  days.  And  tiie  plaih!^'  lis^gns  fer 
bteach,  iM)  that  neither  the  ddendantk  of  thi&ir  agents 
did  within  the  85  running  d^Eiys-or  20  dajrs  of  demurrage 
provide  a  ftdl  and  complete  cargb,  ftc..  Mid  send  or 
cause  the  same  to  be  sent  along-^e  at  .?%)l^  &c.,  but 
whoUy  made  de&ult,  and  the  ship  was  finr  want  of  such 
cai^o  compelled  to  remain  at  Ifaplesy  becaiise  by  the 
laws  and  resolutions  of  the  persons  then  ej!3cercifling  the 
powers  of  goremment  tftere,  the  ship  was  )iot  allowed 
to  depart  from  the  port  of  Na^i^  i^hout  a  snflksent 
cargo  of  such  goods  as  by  the  charter-party  was  agreed 
to  be  fiumished*  and  which  goods  by  the  laws  arid  re«^ 
solutions  above  mentioned  were  permitted  to  be  ex- 
ported from  the  said  port^  &c^  whereby  |he  diip  was 
detained  at  Naples  over  and  above  the  85  running  days^ 
and  the  20  days  of  demurrage^  430  dayS|  during  att 
which  time  the  plaintiff  was  deprived  of  the  use  and 
advantage  of  the  ^p,  and  incurred  divers  great 
cWgesi  &c.  adbrcachi  That  neither  the  defendants 
10*  ar 
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•r  their  agents  have  paid  the  175Q/.  in  part^payment        18 14. 
•f  the  freight»  &c  by  WU  or  ot)i/ti;wi9e^       ^,  s^i^» 

Plea  to  the  first  breaqh  /a),  Th^^bisi^^d^tSyifi'om  n^^^^f 
Ihe  time  of  the  anrival  of  tbe,4hip  ^  Napl^,  y^e  always 
I'eidy  and  ^willing  toi  leceive  t^9K^  fyosa  oitrl^MU^  the 
ship  the  sai4  outvavd  (mfffh  9XkA  Hpon,  f /igh^  and  true 
deliveiy  thereof,  tq  prpvide  a  f^U  a^d  cj^inp^ete  return 
cargO)  and  to  s^  the  same  ^long-sid^e  9k  Naples  irithia 
the  h^-daj^  or  dsjfs  of  demurxagje,  .wjiepeof  tb[e  plain-  . 
tiff  had  noti^ey  aod  wa^  r^uested  and  ordered  bgr 
the  agefUs  of  the  defendants  tp  unload  th^  ship  at 
Naples^  but  before  the  outward  cas|;o^  or  any  part»  woe 
or  could  be  delivered,  and  before  way  de&ult  or  delay 
whatever  iraa  committed  o^  incurred  by  the  defend- 
ants or  their. ag;ent6»  in, or  about  the  receiving  or  send- 
ing finr  t^  saD9^  the  diip,  with  her  outward  cargpi  at 
Ntq^les^  ymfi^  without  any  de&ult  of  the  defendants  or 
their  agen^  Iboci^bly  seiaed  and  taken,  and  the  cargo 
was  unloaded  aq4  landed  by  thp  persons  exercising  the 
powers  of  i^ventment  there,  and  was  afterwards  by 
those  perstf>iis  kept  and  converted  to  their  own  use,  and 
never  (ieUv^gr^  or  returned  to  or  under  the  controul 
of  the  defendants  or  tbe  plaintiff,,  and  the  pkinti^ 
pever  jlid  vft  coiijd  make  a  right  or  true  delivery  of  the 
said  outw»r4  99^gfh,.or  any  part  ^ereo^  to  the  de- 
fendants or  their  4gent9f  and  never  was  ready  or  able, 
•after  haviqg,  sp  done,  to  receive  on  board  any  home- 
ward cargo  from  the  defendants  or  their  agents,  by 
reasou  of  which  premises  the  defendants  were  pre- 
vented and  discharged  from  providing'lir  sending  along^ 
aide  any  return  ^ai^,  &c. 

JDemurrer  and  joinder. 

1$)  This  WIS  the  second  pica  upon  the  recf  rd. 

Y  2  I^eas 
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I814I  Pleas  to  the  2d  breach  (a);  ist,  That  the  plaintiff 

Z  7  did  not  nor  would  at  any  time  make  any  delivery  of 
«[«/«/  .  the  outward  cargo,  or  any  part  thereof,  to  the  defend- 
ants  or  to  their  agents  at  Naples  or  elsewhere,  nor  dia 
the  defendants  or  their  agents  at  any  time  receive  the 
same  or  any  part  thereof,  &c.  adly,  Tliat  they,  the 
defendants,  from  the  tihie  of  the  arrival  of  the  ship  at 
JVizpfe,  were  always  ready  and  willing  to  receive  there 
from  on  board  the  sliip  the  outward  cargo,  whereof 
the  plaintiff  had  notice,  and  was  requested  and  ordered 
by  the  agents  of  tHe  defendants  to  unload  the  ship  at 
"Naples ;  and  then  pleaded  the  same  facts  as  in  the  plea 
to  the  first  breach. 

Replication  to  the  first  of  these  pleas.  That  the  ship 
proceeded  with  her  outward  cargo  and  arrived  at  Naples^ 
tmd  the  plaintiff  gave  notice  of  her  arrival  and  readiness 
to  unload,  and  was  at  all  limes  ready  and  wiffing,  asfaf 
^  in  him  lay,  to  make  a  right  and  true  delivery  to  the 
^nts  of  the  defendants  at  Naples  of  the  outward 
Cargo,  and  Aat  afterwards  and  during  the  time  thai 
the  ship  Was  duly  remaining  at  Naples  for  the  pur- 
pose of  making  such  right  and  true  deEvcry,  the  ship, 
together  with  her  said  cargo,  \eas  by  the  order  and 
'  under  the  authority  of  certain  persons  exercising  the 
powers  of  government  at  Naples^  without  any  default 
bf  the  plaintiff,  with  great  force  and  violence  seized  and 
taken,  and  her  cargo  unloaded  and  delivered  out  bf 
the  said  ship  by  tfnd  to  certain  persons  to  the  pliuntiff 
wholly  unkhowjr  by  the  order  and  'under  the  autho- 
rity aforesaid,  &p 
Demurrer  to  -Sthis  replication  and  joinder. 

To  the  ad  plea  demurrer  and  joinder'.     * 

•J  •   •  * 

W  tW  w«k, the  fourth  and  fiftb'plcas  ■pon  tfic  reconl. 


Storer^ 
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Pleas  to  the  whole  {a) ;  ist,  That  after  the  nuJdng  of 
the  cliarter-party  in  the  declaration  mentioned,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  21st  ^J^aiHn 
oiMay  1813,  the  plaintiff,  by  his  certain  writing  of  re-  ?^^^.^ 
}ease  then  and  there  made,  sealed  witli  his  seal,  and  to 
the  Court  now  here  shewn,  did  release  and  quit  cluim 
}o  the  defendants  the  said  covenants  of  the  defendants 
in  the  said  charter-party  contained,  and  all  claims  an4 
demands  of  the  plaintiff  against  the  defendants  in  rer 
^pect  thereof^  and  in  respect  of  any  damages  by  hiix| 
sustained  by  reason  of  all  lH*eaches  thereof  committed 
by  the  defendants,  &c,     adly,  That  after  the  breaches  « 

of  covenant  assigned  in  the  declaration,  and  before  the 
commencement  of  this  suit,  the  plainti£^  on  the  aist 
Df  Mcy  1 8 130  released  to  the  defendants  all  damftges  bjr 
Jiim  sustained  by  reason  of  the  breaches  of  covenant  iu  • 
the  declaration  assigned. 

Replication  to  the  first  of  these  pleas,  craves  oyer  qf 

'the  said  release,  which  is  set  forth  (6),  and  thereupon 

.  the  plaintiff  replies  that  the  said  release  purports  to  b^ 

.and  is  a  deed  indented,  and  made,  on  the  day  aiid  year 

therein  mentioned,  between  th^  plaintiff  by  the  nam^ 

;aiid  description  of  S^h  Stqrer^  sole  owner  and  master 

fiiiSie  Concord^  of  the  one  part,  and  V<xUin  Bouth  an^ 

Co.,  by  the  name  and  description  pf  VaUin  Bxmih  aiul 

'Co.,.  by  the  order  of  W.  Eppes  Routh  oiLofuUm^  (for 

^account  of  Schneidej;  md  Co.,  merchants  of  ix7n£f(7n,an^ 

jFfarford  ^ud  Fisgers^  merchants  o{  Bristd^)  of  the  oAer 

part ;  to  which  release  the  defendants  (between  whom 

jftnd  the  plaintiff  the  charter-party  attfl  the  covenants  i^i 

jhc  declaration  stated  were  made  and  entered  into,  an4 

(a)  These  were  the  fifteenth  and  sixteenth  picas.  > 

{^)  Sec  the  judj^ent  of  the  Cotttt.  *' 

.     Y-3- .' ia 


Cordon. 
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1814.       in  r€Spe<^  of  whidi  covenants  and  die  breaches  tiiereof 
'  by  the  defendiuits,  the  damages  in  die  dedaretion  hare 

J/^«i/  aecined*  ta^^e  jplainttflT,)  are  no '  paitiei^  bar  are  wfaoDy 
straftgiri^  th^td ;  kptd  thi»  chuta^-^pariy  ta  the  daclann 
tion  MMti<ified  to  hAve  <faeen'  made  bettvcen  the  defend- 
ants^and^the  plaiotiflTa  notrnthst^nding  the  ai^posed  re- 
kiflehi^the  plea^  haith  bdsA  alnwys^  ttsatx  the  time  of  makn 
hig  the  same,  add  lEtittir  ioiidl  fero^  and  effect  betwee^ 
the  pfauhtiff  and  4e£indiiiilB,  i*>t  at  al!  nnpaired  nor  rem 
dsiodicBS  iivaihible  or  low  by  any  snck  aiqpposed  fekaac^ 
3ecr  There  wiii«aiimkri^lkatm(t^'t(iehi8t  plea, 
jpeamrrers'  to  both  replications, 

PMfTf  fer  Ae  plaintill^  at  the  outset  lAamioiied  the 
cIsSm  t^  payment  ^the  if$ok  {»  oMwaid  iMg^  adh 
mkting  that  by' the  terms  of  tbe^eefvmaot  tho  4eiisierye( 
the  ootwaid^oargo  was  fi  oondition  {ffeoedsMl  ^tho  paf- 
mete  ofthe-f  750!.^  00  thai  the  breaeh  fefBOB-pagrment 
thar^'COoEld  not  be  supported^  And  this  dispoaed  ef 
alI"fiirtih$t<^TgiiHiait  open  that  breaehy  and  the  plead- 
ings to  Msw^  (o  IL  Upon  the  vest  he  pMdoiiro  qiMS* 
lioiis,  fsl» 'Whetib^r  the  delitFiery  of  dveouiipa^  cargo 
at  Nb)9jlMr  HFfl^  tmder  the  ^remmtaMeSi  a  eonditkii 
preceddM  td  die  providhig  h  h'ome^tiiA  eaMo ;  adly^ 
Whether^  t!te  subsequent  charter-party  imtantod  to  a 
reka^ ^tHe  fertner,  ist,  He  brguiMl  tHat  fl^ delivefy 
of  the  dtxtint^  catgo  wss  rid  a  condidbn  precedent  to 
tins  pi'dviding^  ^  retmt  ^go,  A^  co^^^naht  being  abso- 
lute tOTpToti*  ^  iretuhi  cargo,  <«  is  the  defendants  did 
warrant  andiu^sure  t5  the  plaoAfifT,''  <itid  hot  Hke  the  cove- 
nant ib^  die  payment  of  the  fj^ot  depending  •«  on  the 
delivery  of  the  outward  cargo/'  And  thjis  deference  in 
fbe  language  of  the  two  WFenante  shews  that  the  par- 
ties did  not  intend  the  8a|X^  tl^pg  in  both,  ^id  that 

when 
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mrlien  diey  did  Jntead  to  make  a  condltian  precedat  they  18x4. 
knew  hoW; to..QXpr«(ii  it  so  aa  10 .  kave  no  .dpobt  The  """^ 
rale  laid  down  m  BiH^  v,  ^iMwa»  (4^)  aiidr^lirMUOT       j^m^s/ 

precedam  depaada  on  litaraafloU  and  Htm^lim  tbing^ 
as  it lataiift cMUectttd  >firam  the  whola eaatracL    Naur 
here  the  plaintiff  iiaa  covenanted  to  deKver  the  ontward 
cargo,  widiaH  expfesi  exception  of  the  restraint  of 
princes,  ke.;  hnt  i^  as  the  defendante  would  have  it, 
he  cannot'iosiflLnpan  their  coirenant  to  provide  a  return 
CBTgo,  byiTeasonthntheiiraa  prefanted  by  the  Neafo^ 
litan  government  from  deUverioig  the  outwavd  cai^ 
what  is  that  but  saying  that  though  he  has  in  expreaa 
tenna  eyoqpted  #  particular  event,  he  ^baU  neverthe- 
less hjf  ooaatmetion  be  liable  in  that  event?    7^  ^^"^ 
c^ticMi  faaaidNaaspa  bean  considered  as  an  exception  for 
the  benefit  of  :dia.  ahip  owner  (r)»  and  the  general  cor 
venant  l^iiim  to  make  a  true  delivery  has  never  beea 
hdd  to  hind  hhn  to  beoome  on  insurer  for  the  delivery* 
If  it  were  to  be  hdd  that  the  delivay  was  ifc  condition  pre- 
cedent, the  consequence  would  be,  that  if  the  ship  owner 
were  to  be  pravW^  fromdelivering  but  thii  smallestpar- 
tidie  oCth^  putwiffd^cwrgoto  |)P  would  lose  th(eiwh«le  ^efit 
of  his  di^r-pavty.  1  Sugh  a  constructioo  would  be  nejr 
ther  accoii^Ung  jto  (hasen^a  pr.rea«gn  oft^ie  thin^AlitJis  to 
be  co}lep^d  froiQ  th^  whpla  contract  ;^d|ys  Qi^  qpntended 
that  th^  su^i^eg4^.chartei;-party  did  not  operatift  a^  a  re- 
lease of  tl^a  fo^ne?;,  upon  the  principle  that  a  dw4  ^^1^ 
partes  was  copfiqedJp  its  operation, to,  thpis^  w^  were 
parties  to  it ;  <5pr  'wWd^  iie  cit^  Scu^morex^  Vff^dffu 
$tene{jlU  BrQ,.^^(M^e^  (ih/ait^ ^JflM^,  , 4  #K^*,#t 

(a)  io  Rist,  7^r         *'  (RiRrfii'io.   '" 

S9&,  per  Lord  Alvimlcy  C  J. ;  Ajomrfi  v.  Luscombe,  a6  Mast,  obi. 

•       Y  4  lUieasej 
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Ifelease^  ^65.  Giliy  v.  Copley{a)y  Frontin  v.  Small  {b)^  and 
several  other  cases,  which  are  collected  m  a  note  to  Pig(4l 

Store*.  ,,        »    .  i        «•  .  i«  •        •         r 

against  Y.  Tkompson  (r).  It  IS  true  that  for  avoiding  circuity  ox 
action  covenants  between  the  same  parties  have  been  con- 
strued to  operate  as  a  release,  but  if  that  were  so,  where 
the  parties  are  different,  there  would  be  no  mutuality. 


Richardson  contra  argued,  that  the  delivery  of  the 
outward  cargo  was  a  condition  precedent  to  the  pro- 
viding a  homeward  cargo,  chiefly  upon  this  ground, 
viz,  that  the  plaintiff  has  covenanted  to  make  a  right 
and  true  delivery,  &c.  and  that  having  so  donfy  the 
Ship  should  receive  on  board  the  return  cargo,  &c.; 
whence  he  concluded  that  the  plaintiff's  receiving  on 
board  a  return  cargo  was  to  depend  on  his  having 
made  a  right  and  true  dclivcrj^  &c.  And  if  that  were 
so,  the  providing  such  return  cargo  must  also  depend 
upon  the  same  condition;  otherwise  this  hafdship  would 
follow,-  that  the  defendants  would  be  obliged  to  proWde 
a  return  cargo,  although  the  plaintiff  would  not  be 
obliged  to  receive  it.  Yet  the  defendants  only  covenant 
in  consideration  of  the  premises.  The  true  construc- 
tion, therefore^  of  these  covenants,  taking  tliem  toge- 
ther, is,  that  they  are  reciprocal,  that  the  one  shall  der 
liver  the  outward  cargo,  and  upon  such  delivery  the 
other  shall  provide  the  homeward  cargo ;  conse<juently 
whatever  operates  in  excuse  of  the  delivery  of  tlie  out- 
ward cargo  shall  equally  operate  in  excuse  of  the  pro- 
viding a  homeward  cargo.  The  non-delivery  of  the  out- 
ward cargo  goes  to  the  whole  consideration,  and  therei 
fore  falls  within  the  rule  in  Boone  v-  Ej/re  {d) ;  for  th^ 

(a)  3  Lnf.  138.         (h)  1 IJ.  Raym.  14  8.         (c)  3  3ou  &  Pull,  14^ 
\d)  I  H,Bl.%'j:^'  ff..au(l  cited  in  6  T.je.  573* 

pradaco 
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produce  of  the  outward  cargo  was  to  be  the  fund  and        1814. 
means  of  obtaining  the  return  cargo.     And  no  such 
difficulty  as  suggested  will  occur  in  case  the  plaintiff        t^uintt 
.should  be  prevented  from  deliveriDg  some  WAlI.por* 
tion  of  the  goods ;  for  if  he  make  a  sul^^tUixitiid  deli- 
very it  will  satisfy  the  covenant ;  in  the  same  manner 
as  in  Davidson  v.  Gwynne  (a)  a  delivery  of  the  entire 
qfmntity  was  held,  sufficient  to  satisfy  a  covenant  to 
make  a""  right  and  true  delivery  of  the  cargo^  so  as  to 
entitle  the  covenantor  to  freight,  though  the  quality  of 
the  cargo  was  deteriorated  by  his  negligence,  that  being  , 

the  subject  of  a  counter  remedy. .  Upon  the  second 
point  he  said,  that  the  rule  of  law  that  if  a  charter- 
party  be  expressed  to  be  made  between  A.  of  the  one 
part,  and  B.  of  the  other,  it  cannot  work  a  ridease  to 
to  C,  was  of  a  very  technical  and  refined  nature^  such 
-as  the  Court  would  hardly  extend  beyond  the  very 
letter.  Cooker  v.  Child  {b)  shews  how  slight  a  distino- 
tion  will  vary  the  rule;  and  none  of  the  cases  cited 
contra  are  ^plicable  to  a  release  like  the  present 
Scudamore  v.  Vandenstene  only  decided,  that  one  who 
was  in  .eiSect  no  party  to  the  indenture^  though  his 
name  was  introduced  into  the  covenants,  could  not  re»> 
lease  another  who  was  a  party  to  it.  In  GiUy  v. 
Copley  there  was  not  any  decision,  three  of  the  Judges 
diffisring  in  opinion  with  Levins  3.  who  upheld  the 
rule.  And  the  principle  is  not  universally  true  that  - 
one  who  is  no  party  to  a  deed  cannot  be  affected  by  it, 
if  the  deed  be  expressed  to  be  made  between  parties; 
'for  a  fcoffinent  made  between  A.  and  £.,  with  a  letter 
«of  attorney  to  C,  to  make  livery,  though  C.  be  not  a 
^party  to  the  deed,  is  good,  and  the  estate  shall  pass  by 
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1814.        hM  K^«wy,  Dkker  yf.  Nobmd{a\    Ma^lev.  Baer{b); 

and  if  «liafc4»4K))  >pAy  mgr  he  mot  he  fileaied?   Here 

%^p       ^  chtftnf^^Wfy  ikflCB  Apt  wfodk  of.  leke^is,  for  the 
detoduili^:9re.l««.>diteekor  Af^aitt^ 


L«pdiEiABiiBOBM»«C.J»  o&|h»i$lay  deliiwredtfie 
jndgmenl'iif  the  Court . 

ThMBraaanaetio^  <tf  wveowt  iven-a  ebaxte^r-purty 
betweta  lliephiiitilft  asowoorof  ^flhip  Cono^rd,  and 
the  defaidaBts  the  freigbters*  By  th^  chorter-fMity 
die  ship  waft  to  pvoeend  by  Caglimi  U^  Napk^  md  theit^ 
make,  a  deliveiry  of  her  o«twaid  cpifo^  aad  haying 
ae  donte^  the  was  to  takeoi)  boavd  a  honQwaid  cai^gOi 
aBdprooeeddiew«ithtoX4»Miofi»  Therip  waaanereiir 
tual  slipulatioR  for  her  gopig  to  Gaty^fi^  but  that  be- 
came imioat^riaL  T^e  defendants  covenanted  thai 
they  weidd  find  and  pnmdes  m  diey  did  iv^irrant  and 
atmra  to  the  plaia^  a  ftdl  and  ccmqilete  horaewaid 
ou^  and  th^  ftripaiated  to  pay  fi»ight  by  the  ton, 
and  that  iTgoLp  part  ihareol^  sheqld  be  paid  on  the 
delhrery  of  the  ontwaid  cargo,  which  wi^  to  be  con** 
aidered  as  earned  and  dne  for  oatward  frei§^  The 
declaration  as»gaed  several  breaches,  the  first  of  which 
was,  that  the  defendants  did  not  find  and  prorkle  a 
homeward  cargo,  and  another,  that  tfa^ey,  did  not  pay 
the  1750/.  fireight.  The  other  breach  did  iM  |pme 
in  question.  To  the  first  of  these  brench^a  the  de^ 
fendants  pleaded,  that  after  th^  ship's  arrival, the  ontr 
ward  cargo  was,  without  any  defitolt  of  the  defendant^ 
forcibly  seized  and  landedt  and  kept  by  ^the  penons 

exercising 
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cBBCvefariiig  the  powert  «f  govemnieiit  al  liigfk$f  and  i8i4« 
narer  was  retiined  to  the  plinliff  or  fWhodaiite^  nil' 
liie  pkmtiff>ii«ver(fid*0r«i>riid  BMike  B-right^r  tr«» 
ddiverjr  of  my  p^tt  tlumof ;  and  .to-tbapleay.akitiiig 
the^e  fiurts,  viz.  the  2d^  there  is  a  general  AmuawJiw 
To  the  3d  plea  there  was  a  demurrer^  upon  wbiek 
the  plaintiff  has  bad  leave  to  amend.  The  4A  and 
5th  ^eassi^mi^  tbe'^leadiagydMtnn,  insist  ipen  Ihe 
same  6cts  in  answer  to<die  2dbraidk,  and-tfaepluiH 
tiff's  coimsel  was  satisfied  upon  the  argument^  andj  we 
think,  rightly,  that  he  cotdd'iiot  support  thdi;  hrsaeb. 
The  defbndtotS'  al$o  pleadi^  in  thUr  Jgiib,  plea,  a 
release  of  the  covenants  itt  dke  ehartaHparty,  and  of  all 
daims  and  demttids  thereob ;  and  in  their  i  Mi4>l6%  a 
release  of  oD  da»ftag6s  sustained'  hy  the  plaiMiff  bg^  Aw 
breadies  of  covenant  assigned  iii  Ihe  declaration.  Tiie 
plaintiff  craved  oyer  of  these  deeds  of  releaae,  and  the 
defendants  have  set  forth,  as  and  for  the  deed  contidn-* 
ing^this  release^  a  charter-party  of  the  21M;  Mb^iBij^ 
indented  and  made  between  the  plaintiff  of  the  one 
part,  and  Vallin  Mouth  and  C!o.,  for  account  of  Messrs; 
Schneider  and  Co.  of  London^  of  the  other  part,  whereby 
the  plaintiff  let  the  ship  to  go  to  Galipdij  MaUa,  anA 
London^  and  in  consideration  thereof  and  more  particu- 
larly in  consideration  of  the  charter-party  mentioned  in 
the  dgclaration,  which  charter-party,  in  consideration 
of  the  freight  and  monies  Vallin  South  and  Co.  were 
to  {fi^,  was  thereby  declared  to  be  rendered  null  and 
void,  the  plaintiff  agreeing  to  cancel  that  first  charter* 
p^rty  for  and  in  consideration  of  the  2d,  and  the  de- 
fendants were  thereby  (said  to  be)  acqtutted  of  all 
claims  which  the  plaintiff  might  have  against  them  in 
virtue  of  that  first  charter-party,  and  the  plaintiff  pledged 
liimself  to  deliver  the  same  to  W.  Eppes  Bouih  within 

a  con* 


GoftOON* 
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1814*  a  conyenient  time  not  exceeding  6q  days  after  the  ship** 
"""  arrival  in  England^  and  for  those  considerations  P^allin 
figainst  Sauih  aod  Co.^  covenanted  to  give  the  plaintiff  a  cargo  and 
pay  him  cerEisun  freight.  Upon  the  setting  out  of  this 
deed,  as  and  for  the  release  plc2\4^  by  the  defendants, 
the  plaintiff  has  replied  that  the  said  deed  is  mad^  be- 
tween the  plaintiff  of  the  one  part,  and  Fallin  Routh  and 
Ca  of  the  other,  to  which  the  defendants  are  stranr 
gers,  and  that  the  charter-party  mentioned  in  the  decla- 
ration is  still  in  iprce;  and  thereto  the  defendants  have 
demurred.  There  are,  therefore,  two  questions;  one^ 
Whether  the  seizure  of  the  outward  cargo  by  the  Neapo^ 
Utan  government  discharged  the  defendants  from  the  obli« 
gation,  which  their  covenant  otherwise  would  throw  upon 
them,  to  find  and  provide  a  homeward  cargo;  the  other^ 
Whetherthecharter-partyoftheaistof  jl£zy  i8i3isby 
operation  of  law  a  release  to  these  defend^ts.  Upon  the 
former  of  these  questions  the  defendants  cont;end  that  the 
pght  and  true  delivery  of  the  outward  cargo  was  a  condi^ 
4tion  precedent,  and  that  till  the  performance  thereof  by 
the  plaintiff  they  were  under  no  obligation  to  provide  ^ 
iiomeward  cargo,  and  unless  they  can  establish  this 
position,  the  question  upon  the  2d  pica  must  be  deter- 
mined against  them.  The  covenant  from  them  contains 
no  words  which  import  to  make  the  delivery  of  the  out- 
ward cargo  a  condition  precedent ;  they  covenant  gencr- 
rally,  and  without  qualification,  that  the  outward  cargo 
•shall  be  found  and  provided,  and  sent  along-side  the  ship, 
and  received  from  on  board  at  Naples  or  Galipoh\  and 
that  at  one  of  those  places  they  would  find  and  provide,  as 
they  did  thereby  warrant  and  assure  to  the  plaintiff,  a  full 
and  complete  cargo.  It  is  contended,  however,  that 
from  the  wording  of  the  plaintiff's  covenant  this  con- 
(lition  precedent  is  to  be  implied.  Tliat  covenant,  tfi 
<?*  % 
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fkr  as  is  material  to  this  question,  is,  that  the  ship  i8l4. 
8houl<?  go  to  Naplesj  and  there  make  a  right  and  true  - 
delivery  of  her  outward  cargo,  and  that  having  so  agmim 
done  she  should  take  and  receive  a  homeward  cargo; 
and  the  argument  is  that  the  words  *^  having  so  done'' 
ivould  have  excused  the  plaintiff  from  taking  on  board 
a  homeward  cargo  if  he  had  not  first  delivered  hii 
outward  cargo ;  and  that  whatever  would  have  excused 
the  plaintiff  from  receiving  would  also  excuse  the  de- 
fendants from  loading.  'It  does  not  appear  to  us, 
liowever,  that  thes^  words  would  have  been  any  excuse 
to  the  plaintiff;  and  admitting  that  they  would,  it  by 
lio  means  follows  that  they  afibrd  one  to  the  defendr 
ants.  The  words  seem  rather  intended  to  mark  the 
time  when  the  plaintiff's  obligation  to  recei\'e  a  home* 
ward  cargo  should  attach,  viz«  when  his  ship  from 
being  clear  of  one.  cargo  should  be  in  a  condition  to 
receive  another,  and  they  are  unaccompanied  with 
'those  express  words  of  condition  which  would  na«* 
turally  have  been  used,  had  there  been  any  intention 
of  giving  the  plaintiff  an  option  of  terminating  the 
contract,  and  refusing  a  homewatd  cargo,  if  he  should 
have  been  prevented  by  any  accident  from  delivering 
the  outward  cargo.  But  atlmitting  that  the  plaintiff 
'might  have  been  discharged  from  his  obligation  to  re- 
ceive, does  it  follow  that  if  the  plaintiff  is  willing  to 
'receive,  the  defendants  are  discharged  from  their  obliga- 
tion to  deliver?  The  plaintiff  might  wish  to  reserve  an  op- 
tion to  himself,  and  might  therefore  qualify  his  covenant; 
hut  he  might'not  choose  to  give  any  option  to  the  defend- 
ants, and  nlight  insist  from  them  upon  an  unconditioned 
and  utiqualified  covenant.  The  plaintiff  has  in  terms  m- 
"troduced;  aS  anexceipdoW  into  hia  covetiant,  the  porils  df . 
^i&i  seas  and  capture,  restraint,  or  detention,  by  enemies, 

princes^ 
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1814.      .  priBoe%  or  fnlert,  Init  he  bas  stdFerfed  no  wnA  etceptioi 
io  lie  in  tiite  oofenAiit  «f  the  dflfendMCs.    He  did  Mi 
Aevefifere  mtmt  tlMi  whetet^r  wpdi  be  ftn  exciwe  t» 
••BMn.      ii|nalioridi^be«a€aKeaie!lo4hedeaii^^ 

CMOot  thevefeite  Iqr  is^iIiofttiM  &am  ^hft  wordoig  of 
die  plMBtiSTi  odfoMMfi  itKrodifce  jm  eseqplioii  into 
Ifaiifc  of  ^  deliBndftiite  Mbr  i^  iheio  11^  grond  fitm 
4iie  nsture  of  die  tliiiig  to  h&jfiy  sodt  an  mkfc^bm* 
•31ie  outward  ongo  tifta|f  l»e  ihtendtd  as  die  filkid  fio 
INOOHre  the  hemenrard  telfb^  hot  tl  lljr  Ao  meam  ibt 
ie«ve  that  it  moit  be  bo|  and  iu^very  m^  ioitaaoes  the 
iMaffiifUd  cargo  b  {Mhooored  md  'm  Midatfli  to  ship 
befero  the  outward  *h^  arr^iFeflb  We  caanot  theriNi 
l^4»iiaider  Ae  r^t  and  true  deliveiy  rfthe  outward 
iuip^m  a^eadition  f«eeddtat$  atid  the  deteunrer  there^ 
Sfftk  to  Ae  ascend  plea  must  be  allowed.  A»  t*  die 
xekalfs  the  objeotioa  ift  thk|  that  where  there  is  such 
A  deed  m  is  teehnicaUy  called  a  deed  ivter  partes^  that 
i%  a  deed  importing  to  be  between  the  persons  who  are 
naned  in  it»  as  executing  the  sam^  and  not  as  some 
deeds  are^  general  to  <<-all  peofik^"  the  immediate 
operation  of  the  deed  is  to  be  confined  to  those  persons 
who  are  parties  to  it;  no  stranger  to  it  can  take  under 
it  esecpt  by  wajr  of  reoMundei^  nor  can  aqjr  stranger 
sue  upon  any  of  the  covenants  it  oontains.  For  this 
|K)sitiofi»  2  ififi^.  6fi*  and  several  other  authcnrities  to 
which  we  have  referred  were  cited,  and  the  same  doc* 
trine  occurs  in  Go.  Litt.  03 1.  4u  lie  defendants' 
counsel  didnotdeny  these  oasesi  but  he  denied  their 
l^>I^oation  to  a  release^  and  he  broiight  under  our 
notice  Cro.  Eliz.  905.  >and  Nojf^  4p«  where  in  an  inden- 
ture of  feoffinent  between  ^  of  the  one  part  and  B*  of 
theother,  a  letter  of  attoraq^  to  a  strangjer  to  the  inden- 
ture 
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tvae  to  deliver  aefeiB  was  adjndg^  good.  A  ktt^  of  .  .1814. 
attorney  howeror  paseeano  inttreit,  but merdy  gif^ss m 
authority,  andinldi  aaAofteit  tanmU'itA  ^ffiotaale  ^/^mu* 
tb«  ottPvrjaMtj  fifcBKufete  A  BHtstlie  icfAmm  isk  tbk 
case^  if  it  is  t6  x^ptraleas.  a  Teleaseji  tekas  BoitiilUag  om 
of  the  piobittil^  Yfe^Oiiffq^lht  lo^iie,  utd  pMoii'to  the 
d«lbBdMito*«a  iadtMMi^  aod  bar  .agauttt  ^  plaoigff^ 
daka.  Vm  dMe  diwefem  appc^va  to  \m  atiAon  the 
^beral  ral^5  and  itet  nitfasil  tho^xfaq^tadoaiei  and  we 
arethetafomafofanwa  that  Aa  diamiwi  to  the  wpit^ 
oatleni-  ta-lh^ia  jpleaa^oaiinbt  be  aUowad.  The  corner 
ifaenee  upottthe  wbok}  reootd  ia^  Aat  there  nasi  be 
jadgaieat  Sov  iliba;'plaia|iff  opaa  Om  ad  p]aa>  taid  apea 
the  i^lio^tioaa^^  the  15th  aad  i#tb  fdeat^  and  for 
Om  ^eGHidiaittoa  <foiapiiMioa/tatte  aad  upoa 
the  5lh  pfea8» 


Durham  against  the  Marquis  of  HERfroab.      a^«*.  isth. 

^ME*stat  5 1  Geo*  3.  r.  30.  (inclosure  act)  s.  8»  ^nac^   Br  51  o,  1. 
that  8iiy  person  dissatisfied  with  the  determination  ^)'tt  j[^ny  1'"'^ 


rf  Hie  cenaafasfaaers,  laa^  bfiHg  ah  actida  kpmi  a  ^^jth  the  dcicr- 
^MgEtti  iaave  agakmt  the  pen6a  ki  whose  firvoar  aadi  ^^k>ne!t "" 
dtrteimiiiiatiaa  fiSuJI  have  beea  tnade^  aad  if  it  dbaU  "»y  bring  an 

ftction  against 

appear  that  the  party  daimhig  is  entitisdd  to  afay  tpia-  the  perton  in 

lified  at  ksi  interest  than  was  tMtacd,  the  jary  may  rach  determi- 
nation fthall 
hvre  been 
madcb  and  iHt  sbnU  tii|>ear  that  the  party  daiaaiag  is  eotttled  to  a  qnalified  or  less  la- 
tcrest,  the  jury  may  declare  the  same  on  their  yerdict,  to  be  indorsed  on  the  postea,  in 
SPMidoD  to.the  ««tiilet  given  on  the  issite  joined,  bnt  ti^mti^f  tuth  tKthn  shall  ahide  and 
hidettrmnei  fy  the  verdict  liven  upon  the  issue  jcined  :**  ind  action  brought  agiinst  de- 

'*  feadant  f^r  danhtn)^  right  of  common  In  nespeit  of  9ft  acres,  ind  upon  the  general  tsiut. 
the  declaration  consisting  only  of  one  count,  verdict  for  plaintiiT  is  t5  $0  acres,  and  for 
«lefeDdant  for  the  residue,  and  indorsement  on  the  postea  that  jury  find  the  right  of  commoit 
m  respect  of  ((•  acr9s»  ^  i  h$H  pt$t  ptaintMrwaa.  untied,  to  general  costs. 

declare 
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dedare  the  same  h^  iheir^yerdkt,  to  be^  indorsed  on  tfa^ 
poeteo,  in  additioB  to  .libe  verdict  given  on  the  issoft 
Mainst        joined,  tinlamrortbalass  tbe  9mU  of  swh  action  shall 
Hi^iiT?ofto!    abida  andila^etecAi^i^  i^^the  vcKdict  given  upon  the 

issuejoined. 
,  In  pursuance  of  this  clause  the  plaintiff  brought  an 

.actim«.uppa ^ .ftigpttiiasue agaiastthe diefendant,  and 
dedaniddiat,t^inarqwa  and  iriarchionpsa  in  right  of 
thama^cbiQaess  were  seized  of  91  acres  and  13  perches 
of  land,  and  in  req>act  thereof  clainxed  to  be  entitled  to 
right  o£  ^mvaou,  &e.'  The  4eclaEatim.  consisted  of 
one:  count  only,  aud4ba  defendant  pleaded  the  general 
issue*  A'VQX^tvfm  found  £br  the  plaintiff. as  to  30 
acres,  and  fiu:  the  defendant  as  to  the  residue,  and 
thq  iadocsen^ntmadcoa  the  post^jvas.  that  the  jury 
find  the  right  of  common  in  respect  q£  6^*.acres  k£  land 
and  a  niessuage. 

The  master  taxed  the  plaintiff  his  general  costs  of 
the  action.     ^  . 

A  rule  nisi  was  obtuned  that  the  master  might  re- 
view his  taxation* 

Richardson^  who  shewed  cause,  contended. that  the 
general  rule  was  that  when  the  plaintiff  obtains  a  ver- 
dict, though  not  for  the  wWe,  yet  he^i8  entitled  to  the 
general  costs  (a),  and  that  there  was  nothing  in  this 
statute  to  vary  the  rule.  .Here/the  jury  find  that  the 
party  claiming  is  entitled  to  a  lessi  interest  than  was 
claimed,  viz;  for  61  instead  of  9 1  acrei;  cotisequentlj  the 
plaintiff  obtains  a  verdict  for  30,  and  the  statute  directs 
that  the  costs  shall  abide  the  verdict    And  BraitktBoite 


% 


{a)  AstUy  ?.  Towg^  %  Star,  zaaa-;  Snipes  Va  Rajnmdt  %  BU  Jt-  Soo. 
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V.  Bradfaird  {a)  is  diadnguishable  ftom  tifis  case,  because        >  8 1 4* 
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.  there  die  plaintiff  chUned  hi  respect  of  severial  distinct 
rigiits,  upon  distinct  issues^  add^  onl;f  recoa^ed  upon        agtMa 
some  of  them ;  but  here  is  \m,  ctte  issue  jolbeil^  which  ^  HMrnlt  »!^ 
is  found  for  the  plaintiff. 

Hdlrajfd,  cohtrii,  sid»ritted  that  tlii*  bong  a  imtfict 
given  upon  the  issue  johied,  partly  for  the  pUdntiff  and 
partly  for  the  defendant,  the  costs  of  the  action  niricfi 
are  directed  by  the  act  to  idnde  the  verdict  given,  ought 
also  to  be  partly  for  die  phiintiff  and  pardy  for  the 
defendant.  '  The  act  has  introdoeed  a  dlftrent  rali 
from  the  generd  rule.  .  And  the  defendant  does  not 
appear  to  be  a  party  entided  to  a  qualified  or  less  In* 
terest  than  he  claimed,  for  according  to  the  verdict  he 
ia  endded  to  the  same  interest  that  he  claimed,  only  it 
IB  in  req>ect  of  a  less  number  of  acres;  a  qualiiied  or 
less  interest  implies  an  abridgment  of  the  right  claimed, 
«a  if  he  should  claim  for  all  catde  levant  and  couchant, 
and  should  be  entitled  only  to  a  stint,  &c  Braithvoaite 
V.  Bradford  cannot  be  distinguished ;  die  direction  as 
to  costs  in  that  case,  ^that  they  should  be  botne  by 
the  plaintiff  if  the  verdict  should  be  in  favour  of  the 
commiasionen^  determinadon,  and  if  against  it  by  the 
proprietors  at  large^'*  is  in  eflfect  d^e  same  as  here;  and 
whether  the  verdict  be  given  upon  one  issue  joined,  in 
part  for  the  plaintifl^  and  in  part  for  the  defendant,  of 
whether  npon  several  issues  joined,  k  be  given  on  some 
issues  for  the  plaintifl^  and  on  others  for  the  defendant, 
is  in  reason  the  same  diing;  in  both  it  maybesud 
widi  Lord  Keryon  (6),  diat  «*  it  seems  contrary  ta  the 

W6r.A599.  (J)  irA6oi.  ^v    . 

Vol.111.  Z  prin- 
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x8f4.  iRi&cqplci  of  «tinil  ^udot  Ihait  a  pl^ 

^^^^  cotdft  in  one  pert  and  &ila  in  the  otfaor  parts  of  bis 

MMtf  demand  ahoold  biro  l|)a.iikd0.ceitB,    And  there  is  no 

HKftTrMi>.  rach  nde  to  govern  this  oue." 

Lord  EuMnrnmatmnCJ.  *  Thtie  cannot  be  se- 
pante jndgBHiitft.ca  one  iiwe»  and  these  can  be  but 
fme  'verdiet  on  one  issoe^  and  Ihet  is  given  in  bvoor  of 
<iia^plaintiff. 

Lx  Blako  J.  The  ooounisttoneis  awarded  in  fiivoor 
ci  the  defendant  upon  his  whole  claim,  to  which  the 
plaintiff  obyected,  and  the  jtury  find  that  the  oommu* 
sioners  were  wvoog  in  awarding  to  the  defendant  apoo 
his  whole  claim.  The  plaintiff  did  not  object  to  a  part 
•Uowanoe,  but  only  in  respect  of  the  entire  claim. 

Par  Cwriamy  ifi)  Rule  discbailged. 

(«)  AMr//4rJ.wa$abceRt.  .     . 


Scott  and  Another  Mwnst  Axbomb. 

Where  phiBtiiT  npHE  plaintiff  sued  the  defisndant  for  a  debt,  shortly 

sued  defendant      "^ 

lor  a  debt  before  after  which  a  commission  issued  against  the  de* 

2*detodISr^  fendant,  and  he  was  found  bankrupt-    The  plaintifi 

^^e  nat  ^  '^  ^^^'"^  ^^  ^^^  ^  oommistton,  but  prosecuted 

after  his  bink-  ^^^  aiCtion  to  jiKkment.    The  defendant  obtained  his 

nipKcr.  and  had  • 

jodgnent,  and    certificate,  and  afterwards  brought  a  writ  of  error  in 

defendantob.  '  ^     .    3  ,  .  ,  .       ^ 

tained  hbcerti.  parliament  upon  the  judgment,  which  wnt  of  error  wtf 
wards'broqghr  PpnpTOfsed  foT  waut  of  ajssignn^nt  of  errors,  and  4<^ 

«  writ  of  error, 

which  wai  non« 

|rafied,  and  costs  of  non-pros,  in  error  awarded  against  him  ;  held  that  the  defendant  wit 

eMuu|Se4  by  hit  certificate  from  these  ootts. 

IJ  '    '        COrtl 


costs  of  DOD.  prosu  in  oriw  «cr&«»aded'iigMi|itiii%       iB24« 
Tbe  plaioti&  having  iatueda  fi;.fiu^  thaie  .!*«>%)'» 
rule  niu  wa&  gbtain^i  fiMMWing  irttBda! — ^.v.j^  . 

Jiihnyat  and  Comyn  now  opposed  the  rolci  and  en* 
dearoured  to  d»ti|lguish  these  «0<tSsfiBDBAi£p8tartii:.  the 
action^  which  they  edmitted  had  beeiyf  fwi atjiiii  wsmfX 
case&  as  part  of  the  tpfpnal  dabtr  apvi  as  m^  jawmd 
by  the  certificate  (a).  But  these  are  costs  -wWdKihM^ 
accrued  in  a  proceeding  instituted  after  the^  bonk- 
rdptcy,  which  dierefore  coMthute  a  uew^^bi.  «  And 
tiiey  relied  on  Ex  parte  Ckarl6i(h)  as  ovesenilipg  ijbe 
Ibrmer  casesy  and  cited  Walker  v.tBaifnM(f\  jn  which 
the  t»se  Ex  parte  Ckarlei  was  recognised. 

Lord  Ellenborouoh  C.  J.  The  decision  in  JBx 
parte  Charles,  with  which  I  believe  all  the  Courts  in 
Westminsler-hall  have  concurred,  left  untouched  the 
doctrme  that  the  co^ts  shaH  bear  relation  to  the  ori* 
^nal  debt*  In  Ex  parte  Charles  there  was  not  any 
original  debt  Here  the  judgment  of  aflBnnance  in  the 
House  of  Lords  is  equivaleDt  to  pronouncing  judgment 
iSBk  the  original  terms,  as  if  no  such  writ  of  error  had 
been  brooghl,  and  to  that  it  addi  die  coats  d^  af^ 
flnnai|ce«    • 

£c  BLaNC  J.  In  the  case  dtad  from  ihe  CoauMii. 
Flsas  tbere  was  ao  priar  debt  to  wUcj^  iht  eosts  oonUL 
he  attached.    Heit  there  ia  a  prior  debt. 

Bakunrf «  lA^w/t  agvse  that  cqafei  in  afror  ava 
vtiL  like  CQrta  i^  the  cauaa.    Upon  judlgmmt  of 


(«)  See  Lewis  ▼.  PUrcy^  t  B,  Bl  29.    IVUktt  v.  Pthgle^  a  iV:  J(.  19a 
1^)  X4^Bii^  X97-  (c)  1 4Arik/^  346^ 

Z  a  proa. 
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1 8 1 4.  pros,  in  tlie  Hdone  of  Lords  the  record  is  ordered  to  be 
'       reflated  to^s  Gomrt,  that  execution  may  be  had  on 

^ainH  the  judgmellt,  «6$  IFmi  writ  of  error  bad  been  bronght, 
add  Costs  of  the  non-j^ros.  ure  awarded.  The  execa- 
tioil  whlUi  iiisu6ii4nnst  b^  for  the  whole ;  it  is  one  entire 
execittfon,  and  dttmot  be  split  Ibr -the  costs  in  error 
done^^'bttt^inittt  be  €oir  the^sam  adjudged  below  and 
lisolii^s  «6«tt  of  increase;  'TbeifiBtinctionin£rjiaif^ 
CAMfo'lnsiieenF  p<dfttild0at,  and  the  case  from  the 
Common  Fleas  tttt>se  t^n  m  Terdict  -for  the  defesd- 
ant^  which  brot^l  irexacff]^  to  Ae  case  of  £r  psiir 

PierCwriitmyi^'        -  Rtde  absolutr.  (6) 

Adbr  was  in  maggcati  of  the  ruler 

(«)  JUmpier  ].  was  absent. 

(»)  Sec  FbiiHps  T.  Brown,  6  7.  R  at»^ 


AfM%,  Taylor  against  Shapland  and  Another. 

Upon  remoTai     'TAYLOR  attached  one  Gardiner  in  the  court  of  the 

of  I  €auic  hj        J- 

certiorariout  of         HonouT  of  GloHcetUr^  in  ft  plea,  of  trOBpaaa  on  the 

the  court  of  the  -<»  ,«        .  *.i.»«.  <■ 

honour  of  Gim-  case  on  promises  for  5 1 /L,  by  vurtue  of  which  his  goods 

pledget  below     ^^"^  taken ;  and  in  order  to  prevent  condemnation  and 

ed'bt^oufng     ^'^'^^  restitation,  ^hapUmd  and  the  other  defendant 

In '^baiUbolnl*    '^^^^^^^^  ^  pi^<%^  and  entered  into  a.  recogmaaBoe 

(in  the  usual  form  in  that  court)  to  pay  the  dasu^^ea  an4 

costs  if  G.  should.be.  condemned      Tt^or  declared 

against  Qatdiner^  who  removed  the  cause  fay  certioitoi 

into  this  oourt^  and  the  defendatits  became  bail  here 

und  justified,  having  entered  into  the  usual  reoogni- 

14  sanoe^ 
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acanc^  viz.  to  satisfy  the  costs  and  conrii^natiofm if        i9\^ 
the  defendant  did  not  satisfy  .them  .or  iiender  hiflus|j£       r^o^^ 
Gardiner  surrendered  ij^  dis(J)«ra9-qC  Ims  baiU  m  ezo-        'x^«^ 
neretur  was  entered  on.  the  bau-p^i)B(C^  jmflhe  was  after- 
wards di9cha^[ged.ouj(  qC.cu^tq^y  jjivler  an  .insolvent 
act     Taylor  haying  dec^lfred  w^.^ttilfWfid  JMdgpieqoit. 
^nst  Gordi^  iii,j[hii?  coiq^Jforvf  l^  ♦feffiPgfe&a  WB» 
&cias  against  the  d^fipp4i»^  UM^t  j^h^F;  Sf»$V9?«f^ciab 
in  the  court  below,  and .  upw?  j^^hiUj^sfrgf^  intfi^ 
judgment  against  them*  and  i«fmed'ipi^eci#>p..i^lj[9ider 
these  drcumstancesJIforyo/  w^^  foivmii'dpt]t<4l(ained 
a  rule  nisi  to  set  aside  the  proceedingaagainst  thi^de' 
fendantsy  upon  .the  ground  that  they .Jvere  *  not  liable 
en  their  recognizance  below,  such  recognizance  hay- 
ing been  discharged  bj  the  putcnig  in  and  peribeting 
bail  in  this  court. 

HobxydBnd  Comj/n^  who  shewed  causey  referred  to  the 
rule  of  Court,  that  in  all  cases  of  removal  by  oertiorari(a) 
special  bail  ought  to  be  given.  And  that,  they  said,  is 
required  to  prevent  the  phuntiff  below  firom  proceeding 
in  his  action;  and  not  to  discharge  the  bail  bdow* 
And  they  cited  Dorringian  v.  Ethbin  (b)  to  Aew  that  in 
replevin,  if  the  proceedings  be  removed  by  certiorari, 
the  pledges  in  the  inferior  court  are  not  discharged. 
And  though  in  Keeling  v.  EMioit  (c)  a  different  rule 
dMained,  that  was  because  the  oertionui  having  been 
brought  by  the  plaintiff  to  remove  his  own  action,  he 
had  lost  his  bail;  but  here  the  defendant  brings  the 
certiorari.  And  this  hardship  would  attend  the  dis- 
charging the  bail  below,  in  this  cas^  by  the  putting  in 

(«)  JL M.  T.  1654  1.^        (^)  Slim 944*     '   (0  Avwt,  399* 
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rtt4        biil  tfboVe,  thst  the  plaintiff  would  by  dM  act  of  tbe 
.  defendant  be  compelled  to  take  a  worse  security;  finr 

i^MMii  by  tihe  recdgnizatice  below  the  bail  are  liable  absolutely, 
but  by  the  recognisance  here  they  are  only  liable  con* 
cKtionaUy. 

Lord  EtUENBoRODOH  C.  J.  Is  it  not  contraiy  to  one 
of  the  first  principles  of  law  that  a  person  shall  be  bis 
VextttliB  in  the  same  matter?  and  he  is  so,  if  his  bail 
beidw  remain  liable  after  he  has  put  in  and  perfected 
bail  aboTe.  Is  not  die  effect  of  putting  in  bail  aboTe  td 
dischai^  the  bail  below?  As  to  the  hardship,  the 
pUdntiff  must  be  supposed  to  know  the  consequence^ 
when  he  takes  the  recognisance. 

Batley  J;  The  distinction  seems  to  be^  that  where 
the  plaintiff  removes,  tlie  bail  are  immediately  discharged; 
but  where  the  defendant  reinores,  the  bail  are  not  imme- 
diately dkcharged;  but  there  is  another  condition,  that 
bail  above  be  put  in  and  per&cted.  In  Darrington  ▼•  B^ 
win  it  was  argued  by  PoUexfen  that  the  pledges  were  dis- 
charged, and  he  instanced  the  case  of  a  habeas  corpus 
cum  causfi,  and  said  that  there  they  declare  in  this 
court  denovo,  and  the  proceedings  in  the  inferior  court 
are  ended*  and  the  bail  there  not  answeraUe  here^  but 
bail  de  novo  put  in.  And  HoU^  contra,  <<  admitted  the 
cases  of  habeas  corpus;  for,"  said  he,  <<  they  declare  here 
de  novo,  and  the  bail  in  the  coiurt  below  are  discharged; 
and  the  reason  is,  because  the  person  of  the  party  bdt^ 
removed  hither,  the  inferior  ciMirt  had  lost  their  juria- 
diction  oyer  him ;  and  not  having  jurisdiction  over  the 
person,  thqr  cannot  proceed  in  the  cause."  The  coun- 
sel on  both  sides  in  that  case  seem  to  be  agreed  as  to 
tfaei  cases  of  habeas  corpus;  but  HclU  distinguishes  the 

principal 


TATLOt 
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]>rincipal  case,  beeause,  ^  by  a  oartiorari  the  record 
cam  omnibus  ea  tangentibus  is  removed,  and  by  it  the 
pledges  also  are  removed.''  But  here  the  defendant  i'Jnu 
has  given  new  bail;  which  shews  that  the  pledges  be« 
low  are  discharged ;  for  otherwise  it  would  be  unneces- 
sary to  give  new  bail. 

Per  Curiam,  (a)  Rule  absolute. 

N,  B,  Two  other  objections  were  raised  upon  the  affi- 
davit ;  one,  that  the  damages  were  laid  in  the  declara- 
tion in  the  inferior  court  at  51/.,  but  in  the  declaration 
in  this  court  at  500/. :  to  which  it  was  answered  by  the 
counsel,  that  the  verdict  was  oiily  for  the  lesser  sum. 
The  2d  objection  was  that  in  the  declaration  in  the 
court  below  the  venue  was  Thornbury^  but  in  the  de- 
claration hefe  ilarshfi^H;  and  the  answer  given  to  that 
was,  that  both  venues  were  withid  the  jurisdiction  of 
the  inferior  court 

(4)  Dawfkr  J.  was  absent. 


The  KiKo  against  Helps.  ^S"^ 

^ov»  s9tii» 

A  COMMITMENT  for  dog-stealing  directed  to  the  A  conuBitmsni 
1 1  J     i_  n   t      *  ^  for  non  pay 

constable  and  the  governor  of  the  house  of  cor-  mentofapc 
rection,  Coldbaih^fieldSf  was  returned  upon  a  habeas  "fabn^nder'*' 
corpus,  to  the  effect  foUowing :  '"ig^d^ 

rtetlingact,) 
which  penalty 
b  to  he  paid,  half  to  the  Informer  and  half  to  the  poor  of  tf^e  parish  where  the  offence  is 
committed*  is  good,  if  it  shew  who  the  informer  is  and  wha  t  the  parish,  although  opon  the 
coDTiction,  as  ft  is  reehed  in  the  commitment,  the  inftnfKr  is  not  named,  and  the  justicct 
only  adjudge  the  penalty  tQ  he  applied  m  suck  manner  as  the  /aw  dtreets. 

The  justices  need  not  npon  the  conviction  adjudge  that  if  the  penalty  be  not  forthwith 
paid,  the  offender  shall  be  committed,  &c  but  may,  after  affirmance  of  the  oonTictiMi 
upon  appeal,  commit  the  offender  for  refnsing  to  pay  the  penalty. 

Middlesex 


Hjilps, 
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1 8x4-  Middlesex  (if.)    Whereas  Bryan  Hdpsj  late  of  the 

""""^  parish  of  Paddifigion^  in  the  county  of  Middlesex,  came 
against  heSote  Bs,  P.  N.  and  G*  jR,  two  of  bis  majesty's  jnsr 
tices  of  the  peace  in  «nd  for  the  said  couiity,  and  was 
ctwB^y  ^^  convicted  before  us  the  said  justices,  at 
MarlboroMgh^reet  in  the  said  coun^,  on  the  ist  of 
June  iSiiK  upon  the^oaths  of  /.  Wilson  and  others,  of 
having,  on  the  i6th  of  May  18 14,  at  the  parish  of 
Paddinslon  in.,  the  soid  county,  unlawfully  stolen  a 
certain. dpg  of  the  spaniel  kind,  the  prc^rty  of  the 
said  /•  W.>y  frcHn  one  Jl  T.  G.,  being  a  person  entrusted 
by  the  said  /.  W^  the  owner  thereof,  with  the  said 
dog,  contrary  to  a  certain  act  of  parliament^  &c.  (a);  for' 
which  ofience  we  the  said  two  justices  did  order  and 
adjudge  the  said  B.  Helps  to  forfeit  and  pay  the  sum  of 
30^  of  lawful  money,  &c*  to  be  applied  in  such  manner 
as  the  law  directs,  and  which  the  said  JB.  Helps  did 
neglect  and  refuse  to  pay,  and  did  enter  into  a  recog- 
nizance before  us  the  said  justices  with  two  sufficient 
sureties  for  his  personal  appearance  at  the  then  next 
general  quarter  sessions  of  tlie  peace  to  be  holden  for 
the  said  county  oi  Middlesex,  then  and  there  to  prose- 
cute his  appeal  with  effect  to  the  said  conviction,  and 
to  abide  the  order  of,  and  pay  such  costs  as  should  be 
awarded  by  the  justices  at  such  quarter  sessions,  and  at 
which  said  quarter  sessions  the  appeal  of  the  said 
B.  Helps  was  heard,  and  what  was  alleged  by  the  re^ 
specdve  parties,  thdr  counsel,  and  witnesses,  in  and 
concerning  the  premises,  and  it  was  ordered  by  the 
Court  that  the  said  conviction  be,  and  the  same  was 
then  and  there  affirmed ;  and  k  was  further  ordered 

(a)  10  G  5.  c,l%. 

that 
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that  the  said  B.  Helps  should  forthwith  pay  or  cause  1814. 
to  be  paid  uBto  Mm  Tapper  the  infonaer  in  that  be^  — — 
half  &  6s*  for  the  costs  and^charges  by  him  incurred  tgmnu^ 
in  defending  the  said  appeal^  which  said  pepalty  of 
30/.  the  said  B.  Hdps  doth  neglect  and  refuse  to  pqr, 
or  cause  to  be  paidi  and  also  doth  neglect  and  refiise 
to  pay  the  said  sum  of  6L  6$^  thevriiy  disobeying  the 
order  of  the  said  Court:  these  are  therefore^  in  his 
•mqest/s  name»  to  command  you,  the  said  constable^ 
to  take^  ftc  and  you  the  said  governor,  to  neoeiTe  the 
body  of  the  said  B.  Hdps  into  your  custody,  and  him 
safely  keep  without  bail,  or  mainprize  for  six  calender 
months,  or  until  the  said  penalty  of  30/.  shall  be  paU, 
&C.  Dated  the  4th  ofNao.  1814,  udder  the  hands  and 
seals  of  the  said  justices. 

Scarlett  aud  4^$dr€flffs  took  ezceptum  to  this  com* 
mitment,  that  as  the  statute  directs  the  penalty  to  be 
paid,  one  moiety  to  the  informer  and  the  other  moiety 
to  the  poor  of  the  parish  where  the  offence  shall  be 
committed,  it  should  have  been  shewn  by  the  convic- 
tion who  is  the  informer;  and  then  the  adjudication 
that  the  penalty  should  be  applied  as  the  law  directs 
.would,  ^according  to  Begina  v.  BarUeti  (a),  have  been 
wdl  enough.  But  Bex  v.  Seale  [b)  has  decided  that  if 
the  person  to  whom  any  proportion  of  the  penalty  is 
^ven  be  not  ascertained  in  the  conviction,  it  is  ilL 
Also  the  justices  should  have  adjudged  in  the  convic* 
Uon  that  if.  the  penalty  were  not  forthwith  paid^  the 
offender  should  be  committed,  &c,  for  so  the  statute 
durects;  and  it  was  said  by  the  Court  in  Bex  v.  Dmp» 

(4}  8alk.  fii.  (b)  8  £au,  568. 
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i8t4*  ^0^(^)9  tliat  ^^ajodgamtiBan  entire  things  end  one 
pert  of  it  cannot  be  given  at  one  tUn^^  aadaaodiar.at  a 
iobfeqaent  time;"  bat  Mere  the  justices  have  waited  to 
make  one  pari  of  dwr  adjadkiation  until  aft^  the 
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^::  Tk»-  ^t^iorf^ghOtif^frgi  mfd  AMpkutf  eontrii,  coft- 
tended  (hat  theidefect,  if  it  were  one,  of  not  naming 
.the  infinrmer  in  the  convietion»  was  cured  by  a  i^fase- 
4}iient  part  of  ihis  jQon^DJtnient».  which  points  out  who 
the  infivmer  is;  for  it  directs  the  defendant  to  pay  six 
guineas  to  Tamper  the  informer.  Therdbre,  taking  the 
nrhole  commitment  tqgjether,  both  the  informer  and  the 
parish  to  whom  the  penalty  is  given,  are  ascertained^ 
and  if  so^  the  justices  adjudging  the  penalty  to  be  ^ 
plied  as  the  law  directs^  is  ex  concessis  sufficient.  And 
the  answer  to  the  other  objection  is,  that  the  defend- 
ant is  not  committed  upon  the  original  conviction  until 
ffter  die  appeal,  and  must  have  been  sommonod  i 


In  reply  it  was  urged,  that  to  warrant  a  commitment 
them  auiat  be  a  lawful  ocmviction,  for  though  the  st»- 
tmeas  to  the  ooBvicdon  takes  away  a  certiorari,  yet  the 
commitment  must  ocmtain  lawful  cause.  And  in  Br. 
€hvemodfs  case  {b)  it  was  resolved,  <<  that  the  cause  of 
coQimitment  ought  to  be  certain,  to  the  end  that  the 
party  teay  know  for  what  he  suflers,  and  how  he  may 
regain  his  iib^nrty.'*  But  if  the  conviction  do  not  poial 
oot  the  infinrmer,  how  can  the  party  know  to  whom  he 
is  to  pay  the  penalty,  and  regain  his  liberty?  And  liie 
conviction  cannot  be  helped  by  matter  dehors;  .so that 


t'  \a)%r.Jt.96.  .  .IhyrlsrdX^fmxat^ 
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the  inlbraitf  being  natned  in  a  subBeqaent  part  of  this        X'8i4» 


coaymtment  will  not  remedy  it 

'  Lord  EfXBifBOiKovoH  G.  J.  Jtitie  oonVidtion  formed 
8  fftiige  of  this  proceeding  at  which  we  were  to  et6p» 
in  order  to  look  into  its  sufficiencj  or  iasuffleieney^  I 
should  probably  be  of  opkiion  Amlt  ooght'to  pdnt  ool 
the  inFormer.    B«t  we  cannot  ooonder  the  ease  upon 
the  conviction;  the  statute  has  taken  away  the  cer«» 
tiorari;  we  cannot  intend  that  the  original  did  not 
contain  something  more;  we  can  only  look  to  this  ulti« 
mate  proceeding.     Looking,  then,  at  that  alone  which 
is  before  us,  we  find  when  we  come  to  the  afiirmance  of 
the  conviction  upon  appeal,  that  it  does  appear  with 
stifficient  certainty  who  the  inibrmer  is.    By  the  ulti- 
mate adjudication  both  the  parish  and  Ae  name  of  th^ 
informer  are  supplied. 

Le  Blav c  J.  The  statute  enacts  that  no  proceedings 
touching  the  conviction  of  any  oflfender  against  the  act 
diall  be  quashed  for  want  of  form,  or  removed  by  cer- 
tiorari. The  question,  then,  is  upon  the  commitment, 
whether  the  pwtty  is  committed  for  further  time  than* 
was  necessary,  or  has  notice  what  to  do  in  order  to 
procure  his  liberty.  He  is  committed  for  six  months, 
or  until  the  penalty  shall  be  paid;  and  I  think  he  has 
notice  upon  the  whole  commitment  who  is  the  informer 
and  which  is  the  parish  to  whom  the  penalty  is  to  be 
paid. 

Baylet  J.  His  is  not  a  commitment  which  in  it* 
self  comprises  the  conviction  of  the  offender,  but  the 
eommitqient  xccites  some  other  conviction.    And  in 
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The  Kino 
Hfti.ft. 


8f4.  l3tk9X  recital  it  is  not  necessiafy  that  every  diing  shbidd' 
be  stated  which  is  requisite  in  the  conTiMkm  itad£ 
Therefore  when  the  recital  states  thit4ie  wiss  convicted 
in  m  penalty,  to  be  ap|>lied  in  sudi  manner  as  the  law 
divectsi  that  is  perfectly  consistciit  with  it^b^g  more 
particularly  specified,  in  the  canviction  itself  to  whom 
the  ptfMity  is  to  be  dktribiitttL 

Pia^  Cmiamy\a)  '  Prisoner  remanded. 


(«)  Z>iii;^J.'WM  abient. 


MEMORANDUM. 


DURING  the  term  John  Bernard  Boumqyet,  Es^* 
was  called  Serjeant,  and  gave  for  his  motto»  jhUigtm^ 
exqidrite  nuOrenu 


END  OC  MICHAELMAS  TBlUf. 


CASES 

ARGUED  AND  DETERMINED 

lii  rat 

Court  of  KING'S   BENCH,  ' 

HHary  Term, 

In  the  Fiftj-fifth  Year  of  the^gn  of  Gcobge  III. ' 


1815. 


i*%-.    •   < 


Hdllman  and  another  against  Whitmobg.  (a)  *  MwiMy, 
Same  against  Scott.  * 

A  SSUMPSIT  on'a  policy  of  assurance^  dated  the]  A  licence  frant- 
7th  of  February  1809,   on  goods  on  board  the    pre&enution  of' 
PenuSf  at  and  from  London  to  any  port  or  place  in*  ^d^cTciit^^ri- 
HoUand  or  Zealand.     The  first  count  averred  that^  {"*  rocrch»nt» 

>    '.  ,     ,  .    ^      ^  'or  permuting  a 

the  policy  was  efiected  by  the  plaintifls  as  the*  ai^nts*  si^'P  (^r  ^^tn^) 

'  ,  \:  '  ^  to  proceed  under 
any  colour*,  ez« 
cepttiie  Freacb*  with,  a  cargo  of  inch  gornls  ^yrcxi  permitted  by  an  order  in  couacU  to 
be  exported  from  Lotcdoa  to  a")'  ports  within  certain  limits,  the  whole  of  the  country 
■wrtthin  thos^  lMnit»  beinj^  m  )*ofttUity  with  this  country,  wai  held  to  pr«ect  the  property 
^  an  alien  enemy  residing  in  the  hostile  conntryi  shipped  oa  his  account  in  this  couctry } 
iind  therefore  an  iiiuiraiice  for  his  benefit  was  held  legaL 

» 
(tf)  Caoie  waf  sbe^n  at  Serjeant's  Ion  before  this  term.    The  report -^ 
of  this  case  is  taken  from  the  notes  of  a  gentleman  at  tEe  ^Vrho  was 
mg  Itind  as  to  attend  in  our  absence.  <  ^ 

yoL.IlL  A  a  aq^ 


W'HITMOIt. 
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i9i  j.        and  by  the  orders  oS  Cornelius  Nolet,  and  that  the  m> 
„^^^  terest  was  in  him;  the  second,  that  the  interest  was  m 

i^must  the  plaintiffs.  Loss  by  capture.  At  the  trial  before 
Lord  EQenborougkC,  J.^  af  the  London  sittings  after 
last  Trinity  term,  the  material  facts  were  these: 

Noletf  who  was  the  owner  of  the  Venus,  was  a  Dutch 
merchant,  resident  in  Holland;  the  plaintifi  were 
British  merchants,  resident  in  London,  and  by  Nolet^s 
directions  purchased  and  shipped,  on  his  account,  on 
hofiMi  the  Vemur  a  quantity  of  ooffee  and  logwood, 
with  which  she  sailed,  on  the  15th  of  JPf&rtiory  i8o^ 
for  Zirczee  in  HoUand,  under  a  licence.  This  licence 
was  obtained,  ia  pursuance  of  an  order  in  council, 
by  one  W.  Vink,  the  broker  of  the  plaintifis,  who 
was.  employed  by  them  to  procure  it;  and  it  recitqd 
**  that  it  had  been  represented  to  the  privy  coun- 
cil by  W.  Vink  an  behalf  of  different  British,  merchants, 
that  they  were  desirous  of  obtaining  a  licence  for  per- 
mitting the  Venus,  Jan  Pieters,  master,  to  proceed 
under  ^  amf  colours  except  the  French,  with  a  cargo  «f 
such  goods  as  were  permitted  by  virtue  of  an  order  in 
council  of  the  nth  November  1807  to  be  exported, 
from  London  to  any  port  between  the  Tesel  and  Scheldt 
inclusive,  with  permission  to  include  a  quantity  of  fi>- 
reign  and  prize  colonial  produce  and  co£Gbe;*'  and  the 
licence  was  granted  ^^  foe  the  purix)6es  set  forth,  in  the 
order  of  council,,  and  directed  the  commander  of  all 
ships  of  war  to  sufler  her  to  proceed  as  aforesaid,  not- 
withstanding all  the  documents  which  accompany  the 
ship  and  cargo  may  represent  the  same  to  be  destined 
toany  other  hostile  or  neutral  port*'*  The  ship  and 
cargo  were  captured  on  the  voyage,  off  the  coast  of 
HbUand,  and  there  was  afterwards  a  recapture  (rf*  the 
II  ship 
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iltkip  and  part  of  the  cargo.    A  verdict  was  fcmnd'tof.        1815. 
theplaintifik  ^j;];^^ 

A  rule  nisi  for  setlins  it  aside  hating  been  obtained  in         ajaiuu 

\y  HIT  HOB  fc 

the  last  term,  upon  the  ground  that  the  licence  was  in^ 
sufficient  to  cover  the  property  of  Nol^i  an  alien  enemyt 
the  case  was  argued  by  ParJk^  Scarlett^  and  BamewaU^ 
against  the  rule,  and  by  the  Attamey*General  and  Catr 
in  support  of  it«  The  subject  was  discussed  at  much 
length ;  but  as  the  arguments  upon  it  have  of  late  beeir 
frequently  noticed,  and  are,  for  the  most  part,  to  be 
found  in  several  of  the  eases  which  were  cited;  it  is  con-« 
cdved  that  a  reference  to  those  cases  will  be  sufficient* 
On  the  one  side,  in  support  of  the  rule,  the  decisions  of. 
this  Court  in  Mennett  v.  Bonham  (a),  FUndt  v«  Crokatt{b)f 
and  Flindi  v.  Scott  (c),  were  cited ;  also  from  the  Admh> 
ralty  Court  the  cai^es  of  the  Hqffimng  {d),  Cosm&po^ 
lite{e)j  Jonge  Johannet{f\  Jonge  Klas8ina{g)f  Jonge 
Arend  (A),  Josephine  {i),  and  Hendrick  IJt).  On  ihd; 
other  side  it  was  said  that  the  judgment  of  this  Coutt* 
in  the  three  cases  above  cited  had  been  reversed  in  the 
Exchequer-chamber  (/),  and-  the  judgment  of  the  Court 
of  Error  was  read ;  and  Veparkha  v.  NoUe  (jm),  Morgan 
v«  Onsotf  (n),  and  Robinson  v.  Tourqy{o)j  wete  relied 
on«  It  was  also  stated  that  in  this  very  case  the  priae* 
court  had  decreed  restitution  of  the  cargo* 

Lord  Ellenborouob  C^  J#  This  qtfestiofi  has  beefk 
ai^fiied  very  fully  ^nd  very  tfbly,  and  I  am  not  sorry 
that  ail  the  cases  have  been  brought  under  review ;  for 

(a)  15  £asit  47l»  (^)  ^''-  5*»-  W  -^W-  S%5* 

{J)  %  X^,  Aim,  Ref,  i6^.  (r)  4  ifc>^  1  (/)  Ibid,  lAy 

{k)  mi,  336.  '  (/)  See  FttnH  t.  Sett,  S  '^etm.  674. 

(m)  I  a  £«/,  33ar  {n}  3  Tamu  SS4*  (♦;  lM,4r8.  ttf. 

Aa  a  it 
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I B  i;j;i        if  wluit  we  shall  now  do  sUall  not  be^found  in  conocrrreDoer 
. ,""  with  some  of  those  cases,  at  least  it  wilh  be  considered 

agai/tit  aS:  the  result  of  our  jadgmimt  after  a  review  of  them 
ftlL  It  appears  to  roe  that  our  decision  in  this  case' 
will  be  borne  out  by  the  authority  of  Bobinson  y* 
Touray^  and  by  a  fair,  plain^  and  naked  interpretation 
of  the-  licence;  which  seems  Xp  me  to' contemplate  anr 
rfien  interest  in  the  subject-matter  to^  be  exported^ 
There-  can*  be  no  doubt  bttt  that  the  cix>wti  may  remit 
its  rights;  the  question  id,  whether  the  crown  has  so 
done;  and  legalized  this  adventure.  And  it  appears  to 
me^  upon  referring  to  the  words  of  the  licence,  that' 
they  do  not  admit  of  any  other  interpretation.  The 
licence  states  it  to  be  an  adventure  to  hosdie  ports; 
that  is^  to  any  ports  within  certun  hostile  limits;  it 
admiuof  any  hostile  fliig^but  the'FVrmrAv  the  adven- 
ture ia  to  be  in  a  vessel  of  a- particular  name^  and  with 
9  particular  xhaster,  under  any  flag  except  the  French* 
The  Uoence  is  sought  on  behalf  of  difieFent  BrMsk 
inochants;  and  the  plaintiflb  answer  that  d^seription ; 
alid  it  i&  not  rcMtrained  as  to  any  particular  description^ 
o£persGoa  to  whom,  the  oaigo  shall  belong,  bat  is  left 
c|Mn  and  unlimited;  therefore  the  cai^  ttay  belongs 
te  any^  descriptioD  of  persons,  unless  that  be  qualified' 
fay  other  parts  of  thisi  licence.  I  cannot  adopt  the' 
phrase  which  has  been  used  in  argument,  that  as  there 
A^  no  express  word&  permitting  an  alim  interest^  .we 
cannot  decide  in  favour  of  it,  except  upon  inevitable: 
inference  to  be  drawn.from  the  licence;  the  phme: 
cannot  be  predicated  of  such  a  subject;  there  is  not, 
properly  speaking,  any  inference  which  must  necessarily 
and*  inevitably  be  drawn  by  all  mankind.  The  mind 
of, each  individual  must  draw  its  own  inference;  ami' 
5  here 
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licre  it  18  ^ubmiUed  to  us  ta  dr«w  the  inference;  sod  i6f 5. 
that  which  I  draw  from  the  words  of  tlie  licence  is,  that  — ^ 
}t  IS  a  licence  to  perwt  the  Vem$s^  «/.  Pteten  mostert  ^  «f«fitj/ 
to  proceed  under  any  colours  eitoept  thie  French^  with  a 
Certain  carg?  from  JJm^on  to  any  port  between  die 
;r«r^/  endSi^heldi.  It  limta  tlie  vessel  by  paae^  and 
describes  the  sort  <^  o^rgQ;  rand  die  advciittti!e  waa 
beneficial  tQ  the  .BnVii^  asencbasts,  on. wiieae. behalf 
the  licence  was  granted,  if  iiot  in  odier  respects  tX  kast 
in  the  way  of  commission:,  the  licence  looks  to  an  ex«> 
portotion  of  our  sarphis  produce  to  Ta  hostile  country ; 
jt  extends  to  a  yesael  under  any  hostile  flag  except  the 
JFrpick.  As  it  has  inteiposed  only  certain  checks,  14 
}t  not  fair  to  conclude  as  to  other  points  where  it  i«  left 
ppen,  that  no  other  restraints  were  intended  ?  Theob? 
ject  is  to  procure  a  ship*Ioad  of  goods  and  colonial 
produce  to  be  exported  out.  of  this  country ;  the  grant 
18  somewhat  more  open  than  the  prayer j  .the  prayer  la 
made  on  bdbalf  of  different  A^/^  mercha]pft%'  b^t  Uia 
grant  is  for  the  purposes  set  forth^  that  is,  for  a  partii* 
cdar  sliip  to  proqeed  with  a  cargo,  to  h^t^  ports^ 
^d  it  is  not  confined  to  an  exportation  of  a  caigo  the 
property  ot  British  merchant^  on  whose  bdialf  it  waa 
applied  for.  The  terms  thai  being  general,  and  na 
Mstriction  being  interposed,  the  crown  must  be  taken: 
^  hare  authorized  the  exportation,  although  it  should' 
qypear  that  the  property  belonged  to  an  alien.  I  do' 
not  say  in  thjs  case.thiit  if  no  Briti^  subject* had « had 
any  connection  with  the  adventure,  or  any  interest  ki 
it,  that  that  would  have  satisfied  die  ttnna  of  the 
licence;  but  here  the  plauitifis  ave.the  agents-of  the. 
^pper,  and,  as  sueh,  connected  with  the  -adv^nlxire. 
Upon  (he  authority  of  EMn^on  y.  Tourajf^  I  say  thia 
A  a  J  licenca 
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idf$.       Ikence  is  not  restrained  personally  to  any  particular 

''  class  tof  persons;  it  is  fi>r  a  particular  skip»  except 

ggmnsi        under  a  French  flag^  to  profeeed  to  enemies'  ports  within 

^V^f  ai  ST  ^f  AB  K 

certain  limits;  and,  if  so,  the  crown  must  have  con^ 
ftempiatcd  other  than  British  interests;  for  whose  prai 
perty  could  it'be  in  order  to  secure  an  importation  into 
.  an  enemy's  country,  but  that  of  an  alien  enemy?  It 
Appears  to  me,  therefore^  that  this  adventure  was  meant 
to  be  protect^  by  the  licence, 

Le  Blanc  J.  I  perfectly  agree  with  my  Lord  that 
the  verdict  is  right,  and  that  this  rule  ought  to  be  dis^ 
charged.  This  is  an  uisurance  upon  goods  on  board 
Ae  Vffiusy  upon  a  voyage  from  London  to  any  ports  in 
Holland  or  Zealand.  The  ship  sailed  under  a  licence 
granted  upon  a  representation  made  by  the  agent  of 
the  plaintifis,  on  behalf  of  different  British  merchant^ 
for  permiting  the  ship  to  proceed  under  any  colours, 
except  the  French^  with  a  specified  cargo,  from  London 
to  any  port  between  the  Texel  and  Scheldt.  The  ship 
and  goods  were  captured  in  that  voyage.  And  the 
4f  uestion  arises  on  the  count  which  avers  the  goods  to 
be  the  property  ctNoletf  an  alien  enemy.  The  ques- 
fbion  comes  to  thi%  whether  or  not  the  government  of 
Ifais  country^  in  granting  this  licence^  meant  to  protect 
tiiat  \vhich  has  been  done  in  this  case.  It  is  to  be 
observed,  that  this  is  not  a  Uc«ice  to  any  particular 
persons  to  export  their  goods;  it  states  a  petition  by 
Vini  on  behalf  of  different  British  merchants;  but  the 
prqrer.is  fi>r  permitting  a  particular  ship  to  proceed 
under  any  colours,  except  the  French^  with  a  caif;o  of 
goods  to  be  exported  from  London  to  any  port  between 
tfae  T&cel  mAScheUti  and  the  grant  is  to  that  effect,  and 
—  nutbo^ 
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authorizes  the  veteel  to  proceed  on  such  voyage.  On  1815. 
^half  of  the  defendant  it  must  be  shewn  to  tlie  Court 
that  this  licence  ought  to  be  limited  to  British  mer- 
<diants  only  to  export  goods  which  were  the  property  of 
such  British  jnerchants  at  the  time  *of  exportation; 
but  it  does  not  seem  to  me  that  ihis  licence  ought  40 
to  be  limited.  ^The  licence  is  silent  as  to  the  property 
of  the  cargo  to  whom  it  ought  to  belong;  that  being 
90j  it  may  be  fiurly  asked,  when  we  consider  the  object 
of  this  licence,  what  difference  it  can  make  whether 
the  cargo  is  the  property  of  an  alien  enemy  at  the  time 
of  its  exportation  from  the  ports  of  this  country,  or 
-whether  it  becomes  so  upon  its  arrival'  at  the  port^  of 
<Iestination  in  the  foreign  country.  If  there  be  no 
xeal  difference^  as  it  affects  the  purposes  of  the  licence, 
then  the  case  of  Bobinson  v.  Towrmf  does  not  differ  in 
princiffle  from  fhis.  That  was  a  licence  on  the  petition 
of  a  British  merchant  to  import  into  this  country  a 
cargo  from  a  foreign  country  in  liostility  with  this^  anfl 
the  cargo  was  the  property  of  an  alien  enemy,  a  sub- 
ject of  that  country;  nevertheless  it  was  considered 
that  the  licence  protected  the  importation  of  it  into  this 
country,  not  being  confined  to  the  British  mer- 
chant; and  if  that  licence  was  held  good  to  protect 
auch  a  cargo,  so  ought  this,  which  authorizes  the 
exporting  a  cargo  to  a  hostile  country.  So  far  it  ap- 
pears to  me  that  the  principle  of  that  case  is  an  autho- 
rity upon  die  present  question. 

Baylet  J.    This  case  has  been  so  fully  entered  into 

hff  my  Lord  and  my  Brother  Le  Blanc,  that  I  cannot 

add  any  thing.    I  think  the  itrue  construction  of  the 

licence  is  this,  that  it  was  not  intended  to  impose  any 

A  a  4  restric- 
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restiictbn  as  to  whom  the  property  should  belpiw, 
The  case  of  Bobinson  v/Tbur^^  would  be  sufficient 
,  ^ajaiast:      upon  this  poiut,  but  there  are  other  coses  in  C.P^  to 
;     the  same  effect  (a) 

*  Dampier  J.  That  also  seems  to  ^le  io  be  die  trqe 
instruction  of  the  licence :  a  consignment  to  a  hostile 
country  would  naturally  be  a  hostile  interest,  and  there 
IK  so  much  generality  in  the  terms  of  the  licence  as  to 
inake  it  not  an  urit-easonable  construction  that  a  hostile 
Interest  was  cdntemplat^. 

Rule  discharged, 

(4)  See  Mnjmi  t.  OrwrnU,  3  Tarn  554.    Feise  r.  Sill,  4  Ttm,  4. 


^SiTd  ^^^  ^°^  Others  against  Phentice.  (a) 

^rJ^d"**'  ASSUMPSIT,    The  phuntifft  declared  that  in  con- 
from  his  pnnd.  sideratiou  that  they  would  buy  of  the  defendant  a 

pil  abroad  a  bar  •'  ^  .    . 

of  &iiTcr,  and  bar  of  silver,  the  defendant  undertck)k  that  it  contained 

t*ifr«.  who  ^  02.,  whereas  it  contained  only  2  oz.    There  were  other 

^nt  a  piece"©  special  counts,   with  the  money  counts.     Pica,   non- 

^"a'^d^aJdV^*'  assumpsit.    At  the  trial  before  Lord  iKfenAonw^A  C  J^. 

fcndant'scx-  at  the  Zonrfcwi  sittings  the  case  was  this: 

pence,  and  .  •     •/**  ^ 

paid  a  price  for       The  plaintifis  were  gold  refiners,  and  the  defendant 
fendant,  as  for    was  a  watchmaker,  and  had  a  correspondent  at  Gibra^oTf 

the  number  of       * 

ounces  ofsiWei  which  by  themMsy  it  wuctlcalatcd  to  contain,  which  number  wia  after- 
wards discovered  to  exceed  the  true  number :    Held  that  plaintiffs  miglit,  after  bating- 
offered  to  retnrn  the  bar,  have  money  had  and  received  ag«inst  defendant  for  the  price 
thus  paid  to  him  under  a  mistake,  althongh  defendant  had  forwarded  his  accooot  to 
his  ptincipal,  and  ip  it  hid  placed  the  prioe  received  to  the  cfcdtt  of  Ms  prIodpaL 

(a)  Oause  was  shewn  at  Serjeanl'*  Irn  before  this  term.  The  report 
of  thh  ca$e  is  taken  from  the  notes  of  a  gentleman  at  tlie  bar,  who  was 
Bo  kind  as  to  attend  in  oor  absence* 

fj*om 
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l^om  whom  he  was  in,the  habit  of  receiving  brq^ei;i.pAetp]«  1815* 
His  correspondent  remitted  ,to  him  a  \^  qF  jsUyc^Ty  . 
which  he  carried  to  the  plaintiffs'  liouse,  and  they  (i^atMst 
^rielte^  if  down  in  his  presence,  T^ie  jjl^intiffs  nfier-  **«tic«. 
wards  procured  it  to  be  assayed  .by  a  tbir4  person,  who 
yvns  paid  by  the  defendant;  and  the  plamti/Ts  paid  ,to 
the  defendant  88/.  and  a  fraction,  the  supposed  ya^e.oX 
(he  silver,  according  to  the  assay-master's  certificate* 
The  defendant  informed  his  correspondent  of  what  had 
been  done,  and  credited  him  in  his  account  with  thq 
amount  The  plaintiffs  sold  the  silver  to  a  ho\i$e  at 
Birmingham^  wno  afterwards  returncid  it,  ^representijpg 
(hat  it  did  not  answer  the  assfiy ;  upon  which  the  plain- 
tifis  applied  to  the  defendant  for  a  return  of  the  money, 
offering  to  returp  him  the  silver;  but  the  defendant  re- 
fused to- return  the  inoney,  on  the  ground  that  he  hod 
^rwarded  his  account  to  his  correspondept,  in  \yhJLch 
^e  had  credited  him  with  the  fuU  $um.  It  appeared^ 
however^  that  the  account  was  still  unsettled  ^wee;x 
^enL  The  ass^y-m^ter  proved  th^t  he  i:^eceive4  a 
wa^m  piece  of  the  silver  for  the  purpo^  of  ^ssay^ng  {t; 
that  he  by  his  assay  made  the  whole  40Z.,  K^her^^ 
20Z.  7  dyns*  was  the  true  assay.  A  verdict  wqs  fo^ifd 
for  the  plaintijffs  for  the  difference  m  yalue  between  tib^ 
apposed  and  true  weight,  with  liberty  to  the  def^dant 
to  move  for  a  nonsuit.  A  rule  nisi  was  accordingly  ph- 
tained  in  Michaelmas  tenn.upon  two  grounds;  ist^  tjl^al 
the  action  would  not  lie  at  ^11  even  supposing  it  to  have 
been  brought  against  the  defendant's  priqcipal ;  2dly; 
supposing  it  would  lie  against  his  principal;  jfit  ||t 
would  not  against  the  defendant,  who  was  merely  an 
^gent,  and  whose  situation  bi^  ]}een  altered  between 

the 
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1815*        the  time  of  the  sale  and  action  by  his  having  accounted 
for  the  sale  money  with  his  piiDcipal. 


Cox 
Pontics. 


Tke  Aitomey^Generalj  Parity  and  Marryat  shewed 
causey  and  upon  the  first  point  they  argued  that  here 
Ae  mistake^  admitting  there  was  no  fraud,  was  caused 
by  Ae  error  of  the  assay^master ;  who,  beiiig  paid  by  the 
seDer,  was  to  be  considered  rather  as  the  seller's  agent 
than  the  agent  of  the  plaintiffi.  If  so,  then  it  is  the 
same  thing  as  if  the  seller  himself  had  made  the  assay, 
and  is  like  the  case  of  a  sale  by  sample,  where  there  is 
always  an  implied  warranty  from  the  seller  that  th^ 
whole  article  shall  correspond  with  the  sample.  And 
such  an  implied  warranty  will  sustain  the  special  counts. 
But  supposing  the  assay-master  to  be  the  common 
agent  of  both  parties,  then  it  is  like  the  case  of  money 
paid  under  a  mistake  of  the  fact,  and  may  be  recovered 
under  the  common  counts.  Upon  the  second  point 
they  denied  that  the  defendant  was,  at  the  time  of  ac- 
tion brought,  to  be  considered  merely  as  an  agent,  there 
being  nothing  to  shew  that  at  that  time  his  principal 
iras  disclosed ;  but  admitting  that  he  was,  the  case  of 
BMer  v.  Harrison  {a)  shews  that  if  this  money  has 
been  paid  by  mistake  to  the  agent,  and  has  not  been* 
paid  over  by  him  to  his  principal,  it  may  be  recovered 
back  from  him  in  an  action  for  money  had  and  received, 
although  he  may  have  placed  it  to  the  account  of  his 
principal.  Therefore  the  alteration  in  the  defendant's 
dtuation  by  his  having  accomited  for  the  sale  money 
makes  no  difference. 

Topping 
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'Ihpping  ondConnffij  contra,  maintained  that  the  '      1815* 
principal  himself  would  not  have  been  liable;  for  as  to         ■ 
the  warranty  upon  the  special  counts,  beside  that  the        ^tdnsg  • 
case  at  the  trial  proceeded  altogether  upon  the  count     P*««Tictr 
for  monejr  had  and  receired,  there  is  no  pretence  for 
saying  that  the  principal  or  his  agent  held  out  a  sample^ 
as  an  affirmation  of  the  Yahie  of  the  silver.     The  seller 
at  the  time  of  the  sale  is  ignorant  of  the  value,  and  sub- 
mits it  to  the  pjaintifi,  who,  in  order  to  ascertain  it, 
have  recourse  to  a  third  person  of  their  own  choioi^ 
and  by  his  assay  the  price  is  fixed.     And  even  if  the' 
•eUer  had  affirmed  that  it  was  of  a  particular  value,  still, 
According  to  Chandelor  v.  Lopus  (a),  diat  would  not 
have  made  him  liable^  unless  he  knew  it  not  to  be  of 
that  yalne,  or  warranted  it  to  be  so.     This  then  is  the 
ease  of  a  simple  sale  between  parties  who  are  to  ascer* 
tain;  each  for  himself,  the  value  of  the  thing  s<dd;  to 
which  the  maxim,  caveat  emptor,  applies.    The  buyers 
have  fixed  the  price  by  the  estimate  of  their  own  valuer; ' 
and  there  is  not  any  authority  fcfr  allowing  parties  to  re* 
cover  back  money  paid  through  dieir  ovm  mistake  and 
laches.     Or  supposing  him  to  be  the  valuer  for  both 
parties,  if  two  persons  agree  to  be  bound  by  the  judg- 
ment of  a  third,  his  judgment  shall  be  conclusive  be- 
tween ihem.     In  like  manner  here,  there  toeing  no 
fraud,  it  diall  be  conclusive.     But  adly,  granting  that 
Ae  action  would  have  lain  against  the  principal,  it 
would  be  hard  if  the  agent  was  to  remain  liable  after  he 
has  accounted  for  the  proceeds  of  the  sale  widi  his 
principaL    BvUer  v.  Harrison  is  no  authority  for  any 

«ndi  position;  for  it  turned  altogether  upon  the  fraud*  ' 

> 

(4)0r..7.+ 

Lord 


34?  CASES  IN  HILARY  TERM 

1815.        Lord  Mansfield  fp,yeB  the  due  to  that  decisicHi,  wliei\ 

—       ]^e  asksf  ".  Is  it  conscientiQius  that  the  Defendant  sbottl4 

ajthst        ](eep  money  which  he  has  got  by  their  (the  principals) 

""*     mi^epresent^tion?'   Andthouj^  itmay  besaidthatth^ 

defendant  iu  that  case  ^i^ias/no'.pfKrty  tp  the;  fraud,  yet 

when  he  endeavoured  to  retain  ibeinqney  which  he  hid 

gotten  through  the  mediup  of  9  fraud*  he  made  J(u«widf 

a  pfa*ty  to  it    Tbjot  case  therefoite  i^  99  widely  diBeprcot 

from  this,  as  fraud  is  frqm.  no  frmul,    jHepe  the  questioD 

is,  whether  tjbe  agents  afrer  havj^ig  ^couat^  with  his 

principal  for  1^  proceeds  of.  the  sale^  $hall  hie  foroed  by 

tjiie  vendees,  in  consequence  of  ti^eir  o^ami^kj^  to.Iidi 

gate,  pot  bis  own  rights^  but  tbo^  of  bis  principal. 

Lord  EiXEKBORQUOH  C.  J.    I  take  it  to  be  dear^ 

that  an  agent  who  receives  money  for  his  principal  is 

liable  as  a  principal  $0  long  as  he  sjtands  in  his  original 

situation ;  and  until  there  has  been  a  change  c^ctrcom* 

stances  by  his  having  paid  over  the  money  to  his  piia- 

dpal,  or  done  something  equivalent  to  it.     Here  it  is 

admitted  that  no  money  has  been  paid  over  by  the  De- 

i|9ndant  to  his  principal,  nor  has  there  been  any  other 

thing  done  by  him  to  create  a  change  of  circumstances. 

The  only  question  then  is,  whether  the  acticm   lies 

^aiqst  the  Defendant,  considering  it  as  if  it  were  an 

action  against  the  principaL     Now  this  is  a  case  of 

mutual  innocence  and  equal  error,  which  is  not  an  nn- 

usual  case  for  money  bad  and  received.    Much  of  the 

argument  has  been  raised  by  the  circumstance  of  a  third 

person  having  been  introduced  into  this  transaction; 

l^ut  the  nature  of  the  commodity  made  the  interventioa 

of  some  other  standard  than  the  parties*  own  judgment 

peoessary.    And  whether  tlu^t  be  att^ed  bv  means  of 

apait 
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tt  pm  of  sfcales,  or  any  other  common  measure^  or 

wh^er  an-  assay-master  be  employed  for  the  purpose, 

being  equally  necessary,    it  can  make  no  difierence.         mt^la 

Let  U9  then  put  the  case  of  parties  agreeing  to  abide  by     P»«wTict- 

tfae  weighing'of  any  article  at  any  particular  scales,  and' 

in  die  weighing  an  error,   not  perceived  at  the  time, 

ttikes  place  from  an  accidental  misreckoning  of  some 

we^t,  and  the  thing  is  reported  of  more  weight  than' 

it  really  is^  and  the^  price  is  paid  thereuik>n,  would  not 

in  that  case  money,  had  and  received  be  sustainable? 

But  it  has  been  argued,  as  if  the  assay-master's  not  hav-* 

ing  the  whole  bat  was  imputable  to  the  laches  of  the 

plaintiff     But  the  assay^master  might  have  chosen  hii^ 

own  course;  it  was  for  him  to  determine  what  he 

wanted.     If  indeed  he  is  to .  be  considered  as  the  agstii 

only  of  one  party,  I  rather  think  he  was  the  agent  of  the* 

defendant;  bnt  I  take  him  to  have  beeii  (he  agent  for 

both.    Our  decision  will  not  dash  with  the  rule^  caveat' 

emptor;  for  here  both  parties  were  under  a  mutual 

error,  neither  of  them  being  to  exercise  nor  exercising' 

any  judgment  upon  the  subject.    I  think  this  is  the 

{Proper  case  for  money  had  and  received. 

Le  Blanc  J.  The  circumstance  of  the  account  be** 
tWeen  the  defendant  and  his  principal'being  still  open' 
urithout  any  new  credit  given,  does,  I  think,- according' 
to  BuUer  v.  Harrison^  dispose  of  the  objection  upon' 
the  2d  ground.  Tliat  britigs  it  to  the  principal  ques-  - 
tion.  Now  upon  that,  as  a  general  propositiou,  it' may 
be  true  that  when  ad  article  is  sold,  which  tutUs  out  to' 
be  of  less  value  than  the  price  given  for  it,  the  ettrtl' 
prices,  if  there  be  no  fraud,  cannot  be  recovered  back. 
Bbt  that  is  4i  rule  applicable  only  to  cases  where  the 

thing 
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x8i;.        thing  is  of  an  arbitrary  Talae;  and  the  feUacy  lies  irt 
~  ^iplying  the  rule  of  law  to  this  case  when  the  thing  it 

tgainst        not  of  an  arbitrary  value^  but  depends  upon  the  quantity 

P««Mrici.  ,  /.  .     ^  J  * 

of  Silver  It  contains.  It  is  just  like  the  case  of  a  par' 
chase  of  any  commodity  by  weight,  the  price  of  which 
is  to  be  fixed  by  the  weiglung;  and  if  the  weight  tarns 
out  to  be  less  than  that  paid  for,  can  there  be  a  doabt 
that  the  party  selling  is  bound  to  refund?  So  here  the 
price  was  to  be  fixed  by  the  quantity  of  siW«r  to  be 
ascertained  by  the  assay  of  the  assay-master. 

BayleV  J«.  I  have  lio  doabt  that  thi»  action  for 
money  had  and  received  will  lie^  and  that  the  defendant 
is  liable*  The  assay-mastef  was  a  middle^man ;  of,  if 
be  was  the  agent  of  either,  he  was  more  so  of  the  de- 
firndant  than  of  the  plaintiff.  The  rule^  caveat  emptor, 
does  not  apply  to  this  case }  for  neither  party  exercised 
his  own  judgments .  What  did  this  plaintiffs  bargain 
to  buy  and  the  defendant  to  sell?  Hiey  both  under- 
stand that  the  one  agreed  to  buy  and  the  other  to  sdl 
a  bar  containing  such  a  quantity  of  silver,  as  should 
appear  by  the  assay ;  and  the  quantity  is  fixed  by  the 
assay,  and  paid  for;  but  tlirough  some  mistake  in  the 
assay  the  bar  turns  out  not  to  contain  the  quantity  re- 
presented, but  a  smaller  quantity.  The  plaintifi*  there- 
fore may  rescind  the  contract,  and  bring  money  had 
and  received,  having  offered  to  return  the  bar  of  silver. 
Upon  the.  ad  point,  BuUer  v.  Harriion  is  precisely  in 
point.  That  case  decides  tjiat  if  things  remain  in  the 
same  state,  as  they  did  here,  the  action  will  lie  against 
the  agent. 

Dahvier  J. 
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,  Dampier  J.    It  appean  to  me  that  this  rule  ought        i8t5, 
to  be  (lificharged.     As  to  the  objection  that  the  defend-         ^ 
ant  u  the  aeent,  as  thinfts  remained  unaltered  between         «x^«" 

pEENTICb 

the  agent  and  his  principal,  it  seems  that  the  action 
CCS  against  the  agent*  As  to  the  principal  point,  it  is 
clear  that  neither  the  one  party  bargained  to  buy  nor 
the  other  to  sell  any  thing  upon  their  own  judgment, 
or  until  the  bar  was  melted  down,  and  assayed  by  the 
assay-master.  The  bargain  was  for  a  bar  of  silver  of 
the  quality  ascertained  by  the  assay-master,  and  it  is 
not  of  that  quality.     It  is  a  case  of  mutual  error. 

Rule  discbarged. 


Grant  against  Da  Costa,  (a)  if^^i. 

TT  PON  a  rule  for  entering  a  nonsuit,  upon  an  alleged  ^iJll^^'to^lf 
variance  at  the  trial  of  this  cause  before  Lord   S'l?*  "^** 

7.  &^.  or  order 

ElUnborough  C.  J.  at  the  London  sittings  after  last  Tri'  j^if  r^^ 
nity  term,   the  case  was  this:   the  phiintiff  declared  subscribed br 
that  one  J.  B.  drew  a  bill  of  exchange  on  the  defend-  2nay  bT^jSlefed 
ant,  by  which  he  required  him,  three  months  after  date,  {^^*Su"f  ^ 
to  pay  to  T.  G.  B.  or  order  31  c/.  loi. /6r  xmlue  received  ^f^%^  ft»   ^ 
hy  the  said  J.B.,  which  the  defendant  accepted,  8tc.  hyihednewtr. 
The  bill  produced  was  thus : "  Three  months  after  date 
pay  to  TnG.B.  or  order  315/.  101.  value  received;** 
and  was  subscribed  t7.  J3.    And  it  was  contended  that 
here  was  a  variance,  inasmuch  as  **  value  received*'  did 
not  import  value  recdved  by  J.  A,  but  value  received 
•f  J.  B.  by  the  acceptor. 

(4)  Cantc  was  shewn  st  Serjeant's  I^n  before  this  term. 


35*  CASES  IN  HiLA^Y  'f  ERM 

1S15.  The  Attorney-General  and*  J,  ParJcCj    who  shewed 

■"  cause,  agreed  that  "  value  received**  *  was  capable  of 

Gkant  .'••••  •  •  J*        • 

.  aiaiutt        both' senses,  either  value  received  by  the  drawee  of  the 

drawer,  or  value  received  by  the  drawer  of  the  payee; 

they  Urged,  however,  that  the  latter  sense  was  the  most 

reasonable,  because,  as  the  drawee  must  know  whether 

he  has  valiye  of  the  drawer  in  his  hands,  it  would  be 

needless  to  in&xin  him.     And  if  the  words  are  capable 

of  lioth  senses,  it  is  sufficient  that  the  declaration  has 

adopted  oiie  of  then). 

Afr^(with  him  Abbott)^  contr^,  mamtained,  that  "va- 
lue received"  did  not  necessarily  mean  value  received 
by  the  drawer;  for  if  the  bill  had  been  payable  to  the 
drawer's  own  order,  it  would  not  liave  so  meant,  but 
must  have  meant  value' recdved  by  the  acceptor.  There* 
fore  if  the  declaration  purports  to  set  out.  a  bill  of  a 
particular  denomination,  it'  is  not  sufficient  to  prove  9 
I)iH  which  is  ca|)abl6  of  a  different  denomiliation. 

Lord  ELLtrMBORbxjGH  C.  J.  It  apfiears  to  me  that 
value  received' is'  capable  of  two  interpretations,  but 
tfie  more  natural  one  i^  that  the  party  who  draws  Ae' 
bill  should  inform  tHedrii^ce  of  a'  feet  which  he  ddfi^ 
not  know,  than  of  one  of  which -he  tnust  be  well  aware. 
The  words'  "  value  rfeceived"  are  riot  at  all  material ; 
they  might  be  wholly  oniitted'  in  the  dec1s^ation,  and' 
there  are  several  cases  to  that  effect  (a).  The  mean-' 
ihg  of  them  he^  is' that  J.  B.  iifforms  the  drawee  that' 
lie  draws  iipon  him  in  favour  of  7*.  G.  B.  because  he' 
has  received  value  of  T.  G.  jB.  •  To  tdl  hiiA  thtt  h& 

(«)  See  fPhte  ▼.  Leiwick,  Btyhj  in  Sills,  jd  ed.  16.  m{h).  Mid  the 
ciici  there  ckcd. 

draws 
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draws  upon  him,  because  he,  the  drawee,  has  valn6  in        i8i5» 


Gkamt 


his  hands,  is  to  tdl  him  nothing;  therefore  the  first  is 

the  more  probable  interpretation.  ^mna 

Da  CotTA* 

Batist  J.  The  object  of  inserting  die  words  ^  va- 
lue received''  is  to  diew  that  it  is  not  an  accommoda- 
tion bill,  but  made  on  a  valuable  consideratioii  given 
for  it  by  the  payee. 

Per  Curiam^  Rule  discharged. 


Doe,  on  the  Demise  of  Goodbehere,  against  ^*^^ 
Bevan.  (a) 

17  JECTMENT  for  a  messuage  and  land  at  Lambeth.  I>«niite  for 

All  ^^  years  to  9.,  and 

At  the  trial  before  Heath  J.  at  the  last  Surfy  S.  coTemntt 
,  .  .  that  h«,  his  ei* 

assises  the  case  was  this :  ccntoni  adftii- 

Goodbehere  by  indenture  of  the  2pi3i  November  1808  aaignst^uld 

demised  the  premises  in  question,  being  a  public  house,  j^dU^fe.  or* 

8cc,  to  one  Shaw^  for  a  term  of  years,  and  5Kaw  cov6-  **'*•  ®'  *t^'*^  ?°- 

'  *  tercst  tncreiny 

nanted  that  be*  his  executors,  administrators,*  or  Assigns,   or  assign  the 

^  premises  to  any 

should  not  nor  would  during  the  term  asaign  the  inden-  person  whatio* 

...  1         .  .  eter,  without 

tnre»  or  bis  or  their  interest  therein,  or  assign,  set,  or  consent  in 

underlet  tie  messuage  and  premises,  or  any  part  thereof,  J^JJJJ"'  p.^,^,^ 

to  any  person  or  persons  whatsoever,  without  the  con-  Jj?"  ^°  ***•  ^•» 

sent  in  writing  of  the  lessor,  his  executors,  administrar  administrator!, 

ton,  or  assigns.      Proviso^  that  in  case  Sftaw,  his  exe-  should  part 

with  his  or 
their  interest 
contrary  to  hit 
covenant  that  lessor  might  re-enter.  S.  deposited  the  lease  as  a  secority  for  money  bor« 
f  aiwed,  and  became  bankropt,  and  the  lease  was  sold  by  direction  of  the  Chancellor  to 
pay  that  debt.  Meld  that  tiie  assignees  nnder  the  conmissiuft  toigbt  assign  the  lease  to 
the  vendee  without  consent  of  lessor. 

(«)  CauB.  waa  shews  at  Serjeaot^s  Ion  before  this  term. 

Vox.  III.  B  b  cntors, 
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i8t$.  eators^' administrators,  or  assigns,  should  part  with'IiSs 
or  their  interest  in  the  premises,  or  any  p^t  thereoT, 
contrary  to  his  covenant  that  the  lessor  might  re-enter. 
Afterwards  Shaw  deposited  this  lease  with  Whitbread 
and  Co.  as  a  security  for  the  repaymeiit  oE  money  bor- 
rowed of  them ;  and  becoming  bankrupt,  and  Ms 
estate  and  efiects  being  assigned  by  the  commissioners 
to  his  assignees,  the  lease  was  upon  the  petition  ef 
Whitbread  and  Co.  directed  by  the  Lord  Chancellor  to 
be  sold  in  discharge  of  their  debt,  and  was  accordingly 
sold  to  the  defendant,  and  without  the  consent  otGood" 
behere  assigned  to  the  defendant  by  the  assignees, 
and  he  entered,  &c.  The  learned  Judge  ruled  that  tins 
Was  not  a  breach  of  the  proviso  not  to  assign  without 
consent,  &c.  inasmuch  as  the  covenant  did  not  eslend 
to  Shaxti^9  assignees,  they  being  assignees  in  law ;  wbeve- 
fore  he  directed  a  nonsuit. 

/Knaxb^s  in  the  last  term  obtained  a  rule  nisi  for 
setting  the  nonsuit  aside,  and  he  said  the  contraiy  to 
what  had  been  ruled  at  the  trial  was  determined  in  Sir 
W.  Jtfor^«  case(a);  and  Lord  Hardwicke  also  was  of 
.  opinion  in  Philpot  v.  Hoare  {b\  that  if  the  covenant  in 
that  case  had  named  assigns,  the  assignee  of  the  bank- 
rupt would  have  been  bound  by  iU 

Best  Serjt  and  Espinasse  shewed  cause,  and  arguad 
.  that  this  proviso  only  app^ed  to  acts  that  the  party  does 
voluntarily,  but  not  to  those  that  pass  in  invitum; 
which  distinction  governed  the  decision  of  Doe  v.  Car- 
ter (c),  where  all  the  principal  cases  are  collected,-  and 

(*)  Cr».  Eliz.  ad.  (>,  a  Atk  ^19.  (0  8  T.  R,  57- 

wa» 


IN  THE  Firnr-^iPTH  YzAt  of  GEORGE  III.  355- 

^Vfi9  jfecognized  by  tKe  Master  of  the  Rolls  in  WefUkeraU        1815* 
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V.  Gearing  {a).    And  the  same  distinction,  will  hpld  in 

the  case  of  an  assignment  under  a  commission  of  bank-         0gainu 

ruptcy,  that  beuig  done  by  virtue  of  the  statute,'  and  not 

by  the  act  of  th^  party;  and  of  such  opinion  was  Lord 

Macclesfield  in  Ooring  v.  fVamer{b).    In  Ami.  480^, 

where  Pkilpot  y.  Hoare  is  more  folly  reported  than  in 

Atk.^  Lord  Hardmcke  expressly  stated  that  <<  he : was 

of  opiniob'that  a  covetiant  by  a  lessee  not  to  assign 

without  licence  did  not  bind  the  assignee  of  the  lessee 

who  became  bankrupt,  at  law;"  and  the  only  reason 

why  he  set  the  assignmeint  (iside  in  that  case  was  because 

l>f  the  fraud. '  In  Crusoe  ▼.  Bughg  {c\  which  was  a  co** 

tenant  "  not  to  assign,  &c.  or  otherwise  do  or  put  away 

the  indenture  of  demise,"  the  Court  in  giving  judgment 

enumerate  several  modes  by  which  a  term  may  be  put 

away,  knd  among  others,  that  *^  the  lessee  becoming 

bankrupt  is  a  doing  or  putting  away;"  but  yet  they 

add,  <<  none  of  these  amount  to  an  assignment,-  or  to  a 

breach  of  the  covenant  or  condition."     Then  if  the 

ilssignee  of  the  bankrupt  may  take^  without  incurring  a 

fi>jbfiedture^  it  follows  that  he  may  assign;  because  he 

takes  nothing  for  his  own  benefit,   but  only  as  the 

channel  of  conveyance  to  the  whole  body  of  creditors ; 

aiid  therefore  it  would  be  absurd  to  hold  that  he  cannot 

assign.     Also  the  depositing  of  the  lease  originally  with 

WhUbread  and  Co.  was  not  a  forfeiture;  for  the  courts 

have  always  looked  narrowly  into  these  provisoes;  and 

here  aire  no  words  that  the  lessee  shall  not  part  with  the 

indenture^  but  only  that  he  shall  not  part  with  his.inta^ 

test    And  though  the  depositing  this  lease  might  create 

(«)  I  a  Fes,  513.  {*)  7  Fin.  85.  /A  9.    s  £^.  Cms.  Ab,  lOa 

(f)  3  /rf/f.a34. 
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1815*        in  equitable  mortgage  in  &vour  of  Whiibread  and  Co.* 
it  conveyed  no  legal  intereet 
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JBmmd^  and  Lames  contra,  in  addition  to  the  antho* 
Tides  mentioned  upon  mbring  fiir   the    nik^  .dted 
JUboTtf,  44.  p{.  136.   <<  That  a  covenant  by  the  lessee  fiit 
him  and  his  assigns*  will  bind  his  administrator;"  yet 
they  said)  an  administrator  is  as  modi  an  assignee 
appointed  by  statute^  as  the  assignee  of  a  bankrupt 
And  if  Doe  v.  Carter  had  dedded  that  Cknier  mi^ 
have  assigned,  it  would  have  been  in  point;  but  as  it 
is»  it  only  shews  that  here   the  assignment   to  the 
aasignoesi  which  is  by  operation  of  law,  is  not  within  the 
proviso,  but  not  .that  the  assignees  may  assign  widumt 
the  consent  of  the  lesson    If  they  may,  this  absurdity 
wiU  follow,  that  the  assignees  will  be  in  of  a  better 
estate  than  the  bankrupt  himself*     But  in  7  Fin.  85. 
pL  10.  it  is  laid  down,  <<  that  the  law  is  very  dear 
that  the  assignees  are  exactly  in  the  same  place  as  tbs 
bankrupt,  and  stand  in  his  place  to  every  particular, 
and  any  agreement  entered  into  shall  bind  them/'    If 
therefore  the  bankrupt  has  only  a  qualified  estate^  his 
assignees  can  have  no  more;  and  though  they  may  part 
with  it,  yet  they  must  do. so  in  such  manner  and  npaa 
such  conditions  as  the  bankrupt  has  agreed  to  da 
.There  is  no  question  but  that  they  may  assign ;  the  only 
question  is  as  to  the  mode  by  which  they  mu^t  exercise 
their  right.     The  distinction  is,  that  if  the  proviso  ex- 
tend to  the  lessee  only,  then  the  assignees  in  law  arenot 
within  it,  and  they  may  assign  wilhont  consent  withoH| 
incurring  a  forfidture,  Dyer^6^.  b.  pL  8.   and  Omp  v. 
Broom  (a);  but  it  is  otherwise  if  they  be  namied,  for 

'  then 
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dien  they  as  well  as  the  lessee  are  boond  by  it    That        1815. 
wasso  hdd  in  Boe  v.  Harrison  (a),  which  was  a  covenant        *i— - 

J.  Dot 

tor  the  leflsee^  his  executors  and  administrators,  and  the  ^dM«r 
administrator  underlet ;  and  per  Butler  J.  ^  this  asugn* 
ment  is  by  tlie  act  of  the  party  himself  and  the  execu- 
tors and  administrators  are  expressly  named  in  the 
covenant"  And  here  the  covenant  names  the  lessee 
and  his  assigns,  and  the  assignment  is  by  the  act  of  the 
assignees;  so  that  Boe  v.  Harrison  is  expressly  in  point 
And  no  inconvenience  will  follow  from  holding  the 
ass^ees  within  this  clause  of  restraint;  because  if  the 
lessor  should  withhold  his  consent  capriciously,  doubt- 
less a  court  of  equity  would  interfere.  Boe  y,  OaU 
Hers  (b)  has  determined  that  there  is  nothing  unlawful  iit 
the  lessor's  imposing  such  a  restraint 

Lord  Ellekborough  C.  J.  I  had  understood  it  U> 
be  a  point  long  settled,  that  a  landlord  has  the  power 
of  restnuning  the  alienation  of  his  tenant  by  a  general 
proviso  against  alienation,  which  is  applicable  to  ordi- 
nary cases;  and  that  in  extraordinary  cases,  such  as  the 
•bankruptcy  of  his  tenant,  he  may  restrain  the  aliena- 
ticm  by  an  express  proviso.  We  are  now  upon  the 
consideration  of  a  case  which  haanot  fmy  express  pro- 
viso^ but  stands  on  the  eflbct  of  the  ordinary  daose 
restraining  the  tenant,  hb  executory  administrators,  o# 
assigns  firom  assigning.  In  Boe  v.  Harrison  the  pro- 
viso extended  to  the  lessee^  his  executors  and  admi- 
iustratof%  expresly  restraining  them  by  name  firom 
alienation;  therefore  it  was  hdd  that  the  administrator 
could  not  assign.     Here  the  question  is  upon  the 

Bb  3  msaniDg 
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1815.        meaning  of  the  term  assigns,  whether  by  that  term  th^ 
'  proviso  was  meant  to  have  effect  against  assigns  in  hiw, 

^ftimt  as  it  would  have  against  assigns  by  act  of  tlie  party. 
Now  the  Courts  have  construed  it  to  mean  voluntary 
assigns  as  contradistinguished  from  assigns  by  operation 
of  law,  and  further  than  that,  that  the  immiediate  ven- 
dee from  the  assignee  in  law  is  not  within  the  proviso  s 
the  reason  of  which  is,  that  the  assignee  in  law  cannol 
be  encumbered  with  the  engagement  belonging  to  the 
propierty  which  he  takes,  such  as  in  this  case  the  carry- 
ing on  the  bankrupt's  trade  in  the  public  house^  which 
is  a  strong  instance.  In  such  cases,  therefore^  the  law 
must  allotv  the  assignee  to  divest  himself  of  the  pro- 
perty, and  convert  it  into  a  fund  for  the  benefit  of  the 
creditors.  That  <^  assigns"  does  not  relate  to  assignees 
in  law,  I  consider  as  determined  in  Doe  d,  Mitchinson 
V.  Carter^  and  Goring  v.  Warner^  but  more  distinctly  in 
Doe  V.  Carter/  Nor  do  I  find  that  Roe  y^  Harrison 
Impugns  these  authorities,  because  that  passed  entirely 
on  the  ground  of  the  executors  and  administrators 
being  specially  named<  But  an  executor  is  a  volqnteer, 
he  is  at  liberty  to  renounce,  and: an  administrator  is 
wholly  voluntary ;  therefore  it  does  not  follow  fit>m  that 
decision,  that  i*  assigns'' must  necessarily  comprehend 
such  as  are  involuntary  and  do  not  come  in  by  the  act 
of  the  party,  as  the  assignees  under  a  commission  of 
bankruptcy  do  not.  This  case,  therefore,  appears  to 
me  to  be  concluded  by  the  authorities,  as  well  as  by 
the  reason  of  the  thing.  Here,  if  the  assignees  migt^ 
'  of  themselves  assign  the  terms,  th^  might  certainly  dd^ 
fuy  under  the  Chancellor's  or^^r.  *      ' 
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lr£  Blanc  J.     There  can  be  no  doubt  that  the  lessor        1815 
mfght  have  relieved  himself  from  all  inconvenienee  by 
expressly  providing  in  the  lease  that  if  the  lessee  should 
become  bankrupt,  or  should  deposit  the  lease  with  any 
person,  the  lease  should  be  void.     In  this  case  he  has 
not  so  done,  but  has  contented  himself  with  a  covenant 
from  the  lessee  for  himself,  his  executors,  admmistra- 
tors,  and  assigns,  not  to. assign  the  indenture,  or  pre* 
mises,  without  the  lessor's  consent     And  the  question 
is,  if  it  be  a  breach  of  covenant  in  the  assignees  of  the 
lessee,  who  has  become  bankrupt,  to  assign  the  lease. 
It  is  clear  that  there  has  been  no  assignment  by  the 
lessee  himself;  it  is  also  cleiM*  that  the  lessee'^  hecomng 
bankrupt  is  not  a  breach ;  but  the  assignees  under  tho 
commission    have    assigned^      They  were   bound  to 
assign,  because  they  took  only  as  trustees  for  the  pur* 
pose  of  disposing  of  the  property  to  the  best  advantage 
for  the  benefit  of  the  creditors;  and  they  were  oo.mr 
pelled  under  an  order  of  the  Court  of  Chancery  to  sell 
in  discharge  of  the  debt  of  Whitbread  and  Co.     There- 
fone  this  was  po^  an  assignmp^t  wi)^hin  the  meaning  of 
the  coyeiiant,   bepause  in  Doe  v.  Carter  it  was  con- 
sidered tliat  an  assignment  under  compulsion  of  law  by 
the  sheriff  to  an  execution-creditor  was  not  within  a 
general  covenant  by  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  not  to  assign.     In  this  ca^  |he 
commission  qf  bankruptcy  is  a  statutal^e  execution, 
and  there  is  qpt  any  material  diflBbrence  between  the 
compulsory  course  under  which  the  sale  was  made  in 
both  cases.    Boe  v.  Harrison  is  very  distinguishable 
from  the  present  case,  for  there  the  administrator  being 
pxpressly  named  in  the  covenant  not  to  let,  did  by  hi^ 
pifjoi  p/cX  underlet;  he  did  not'come  in  like  the  aasigneef 
Bb4  «C 
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i8i;«  of  ft  bankrupt  under  a  statutaUe  execution,  and  act 
^T"^  under.it  bycompulnpn  of  Iftw;  but  being  expressly 
s^MMsi  bound  by  the  covenant*  it  was  holden  that  he  could 
only  convey  in  the  same  manner  as  his  intestate^  the 
covenantors  But  the  assignees  of  a  bankrupt*  in  like 
manner  as  the  sheri£^  are  reUeved  from  the  operation 
of  the  word  assigns^  because  <'  assigni*  means  only 
such  at  are  voluntary  assigns.  Therefore,  both  on  the 
authorities  and  npcm  principle^  I  think  there  is  no 
doubt. 


Batlet  J.  I  think  this  case  admits  of  no 
able  doubt  If  the  decision  of  Doe  v.  Carter  is  correct, 
thitf  decision  also  must  be  supported.  Following  that 
decision,  I  say,  in  this  case,  that  there  has  been  no  such 
asttgnment  as  was  intended  to  be  guarded  against  by 
this,  proviso.  In  Doe  v.  Carter  it  was  decided  that  a 
proviso^  thatif  the  lessee^  his  executors^  administimUm^ 
or  assigns,  should  assign,  the  landlord  might  re-enter, 
contemplated  only  a  voluntary  assignment,  and  not  one 
which  passed  in  invitum  of  the  lessee^  and  where  the 
par^  making  the  assignment  acted  in  discharge  of  a 
duty  cast  upon  him  by  the  law.  It  has  never  beai 
considered  that  the  lessee's  becoming  bankrupt  was  an 
avoiding  of  the  lease  within  this  proviso;  and  if  it  be 
not,  what  act  has  the  lessee  done  to  avoid  it?  All  that 
has  followed  upon  his  bankruptcy  is  not  by  his  act  but 
by  the  operation  of  law,  transferring  his  frapertj  to 
his  assignees.  Then  shall  the  assignees  have  capacity 
to  take  it,  and  yet  not  to  diqxxe  of  it?  Shall  ihej 
take  it  only  for  their  own  benefit,  or  be  obliged  to 
retain  it  in  their  hands  to  the  prejudice  of  the  creditors, 
for  whose  benefit  the  law  originally  cast  it  upon  dbem  ? 

Undoobt- 
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Undoubtedly  that  can  never  be.  Thejr  mnstt  tbere*  1815. 
foit^  have  a  power  to  sell  for  the  purpoaes  foi^  which 
it  was  given  them,  and  the  ChanoeUor  will  compel 
them  if  they  nc^ect  to  do  it.  It  appears  that  the 
Chancellor  has  directed  this  lease  to  be  sold,  and  that 
so  &r  from  being  volunteers  they  acted  under  the  com- 
pulsicm  of  this  order.  If  <<  assigns'*  means  voluntary 
assigns,  what  act  is  there  to  make  them  vcduntary? 
This  is  no  new  law;  it  is  as  old  at  least  as  Goring  v« 
Warner.  The  same  was  so  considered  in  Cnuoe  v, 
Bugi^f  and  it  was  said  and  admitted  that  a  devise  of 
the  term  by  the  lessee  is  not  a  breach  of  the  covenant 
not  to  assign.  Such  also  has  been  the  general  in^ 
pression  in  the  minds  of  the  profinsion  for  a  long 
series  of  years.  Parties  may,  if  they  please^  stipulate 
by  a  wpedal  proviso  that  the  lease  shall  determine  upon 
the  bankruptcy  of  the  lessee;  that  indeed  was  doubted 
until  Boe  v.  OaUiers  established  that  it  was  not  a  sCi- 
piilati<m  against  law ;  but  the  very  doubt  shews  that  it 
never  could  have  been  conceived  that  the  general  pro* 
vise  extended  to  restrain  an  assignment  under  a  com- 
mission of  bankruptcy.  The  distuictioii  in  Boe  v.  Hot' 
riion  is,  that  there  was  such  letting  by  the  act  of  the 
pavQr  as  the  party  oovaianted  against 

DampixrJ.  I  think  Ae  case  of  2>Dtf  v.  drf^  esta- 
blishes, upon  areview  of  all  the  cases,  this  position,  that 
ihe  assignees  of  a  bankrupt  lessee,  whose  assignment 
is  not  voluntary,  but  passes  in  invitum,  and  by  opera- 
tk>n  of  law,  are  not  within  the  general  word  **  assigns'* 
in  this  proviso.  It  is  not  pretended  that  the  assign- 
ment by  the  comnussioners  to  the  assignees  is  a  breach 
of  the  jfJMiaOf  but  it  is  said  the  assignment  by  the 

asaignees 
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1815.  assignees  afterwards  is  their  own  voluntary  act.  Bat 
what  is  the  duty  of  the  assignees  ?  They  would  incur 
a  great  risk  ii*  they  did  not  so  manage  the  estate  of  the 
bankrupt  as  to  fulfil  their  trusts  consequently  diey 
were  bound  at  their  own  peril  to  assign  over  the  term 
for  the  benefit  of  the  creditors;  and  moreover  th^  are 
compeUed  to  it  in  this  instance  by  the  Chancellor's  order 
for  the  benefit  of  one  particular  creditor ;  whidi  they  of 
course  would  resist  as  far  as  they  could  in  order  to 
hove  it  for  the  benefit  of  the  whole  body  of  creditors. 
This  case,  therefore,  falls  within  the  reason  dlDoe  V. 
Carter^  up<Hi  the  authority  of  which,  I  think  this  a»> 
signment  is  not  within  the  proviso.  The  bankruptcy 
.of  the  lessee  might  have  been  specially  guarded  agains( 
as  in  Boe  v.  GqUi^rs. 

^ide  discharged. 


M$nd^^  Bishop  against  Rowe.  (ji) 

yaM,  13d, 

Saaie  against  Bayly. 

Where  the        ^SSUMPSIT  on  a  bill  of  exchange  for  200^  date^ 
Jle^elVhangc*'^  the  27th  of  January  i8i2,drawnby  iB.  S.  as  agent  of 

Suhonou?cd"r^-  ^  defendant  ifeiw,  payable  to  the  defendant's  order,  two 
psiTcd  part  pay.  months  after  date,  at  Messrs.  Haytersy  London,  accepted 

incnt,  and  for  ^  ,  ^ 

the  residue  an-    bv  J.  BajflVf  and  ipdorscd  by  the  defendant.     The  $e- 

other  biU  of  ex-       ■  "^ 

change,  drawn 

and  accepted  by  persons  i)Ot  parties  to  the  oiiginal  bill,  and  afterwards  sued  the 
drawer  and  acceptor  upon  the  original  bill :  Held  that  it  was  sulKdent  for  htm  to  prove 
presentment  of  the  iubstituted  bill  to  the  acceptor  lor  payment,  and  that  it  was  dis- 
honoured, without  proriog  that  he  gaTe  notice  of  the  dishonour  to  the  drawer  of  the  sub^ 
ftituted  bill. 

(a)  Cause  vm  shews  at  Serjeant ^s  Ian. before  tha  term. 

cond 
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pond  action  was  upon  the  tame  bill  against  B(g^y  the        1815, 
acceptor.  - 

BisMor 

At  the  trial  before  Gtbbs  C.  J.  at  the  last  Devon        ^m^. 
Iissites,  the  case  in  substance  was  this : 

The  bill  being  in  the  hands  of  tlie  Torquay  bank,  of 
whichfirm  one  Ttdckerwss  a  partner,  Tucier^s  son  together 
with  the  plaintiff's  son  discounted  it  for  Tucker  with  the 
Dartmouth  biank,  striking  out  Tucker^s  name,  which  was 
at'thalt  time  indorsed,  and  indorsing  the  plaintiff's  name; 
whidi '  indorsement  the  plaintiff  adopted.  The  bill 
when  due  was  presented  and  dislionoured,  an^  due 
notice  thereof  given  by  the  Dartmouth  bank  to  the 
defendant*  The  defendant  wrote  tp  them  stating  that 
tbe^noney  had  been  remitted  by  Btyy  the  acceptor  to 
the  Zbr^^bank;  and  a  day  or  two  afterwards  the 
Torquay  bank  remitted  to  the  Dartmouth  bank  100/. 
and  promised  to  pay  the  residue.  The ,  Dartmouth 
bank  applied  to  the  plaintiff  for  the  residue,  and  the 
plaintiff  applied  to  Tucker;  who  gave  him  a  bill  for 
100/.  drawn  by  himself  on  one  Lewis  in  London^  at  twq 
months,  payable  to  the  plaintiff,  which  the  plaintiff  in« 
^orsed  and  carried  to  the  Dartmouth  bank.  This  bill 
was  also  presented  for  payment  and  dishonoured,  but; 
no  notice  of  the  dishonor  was  given  to  Tucker.  And  i£ 
was  insisted  by  the  defendant  that  by  reason  of  this 
want  of  notice  to  Tucker  the  drawer  of  the  substituted 
bill,  the  plaintiff  could  not  recover  upon  the  original 
bill,  inasmuch  as  the  second  bill  being  substituted  fer 
the  original  bill  pro  tanto,  the  plaintiff  was  bound  to' 
go  through  all  the  proof  which  would  be  necessary  to 
(entitle  him  to  recover  upon  the  substituted  bill.  The 
learned  Judge  directed  a  verdict  for  the  plamtifl^  re^ 
^rvin^  the  point 

Accord"* 
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1815.  Accordingly  «  rule  nki  was  obtained  in  the  last  term 

fer  entering  a  nonsuit. 


BrtHOF 
Kowx. 


Lens  Serjt  (with  him  Moore)  shewed  caos^  and 
contended  that  the  plaintiff  was  not  bound  to  do  more 
than  present  the  substituted  bill  for  payment;  and  tha^ 
iqx>n  its  dishonour  he  was  remitted  to  his  ri^ts  upon 
the  original  bilL  It  is  true  that  in  order  to  pursue  hia 
remedy  upon  the  substituted  bill  against  the  drawer^ 
be  must  have  given  notice  but  he  was  not  bound  ta 
proceed  on  the  substituted  bill;  which  was  not  sub-r 
stituted  in  all  events  for  the  original  bill»  but  only  in 
the  event  of  its  bdng  paid(a),  and  in  the  mean  tiikie  the 
plaintiff's  rights  upon  the  original  bill  to  be  suspended, 
llierefore  when  that  which  was  substituted  has  fiuled^ 
the  original  right  shall  revive.  And  that  has  fiole^ 
which  being  given  in  order  to  be  productive  at  a  par- 
ticular time>  has  not  been  productive  at  that  timei 
Wherefore  it  is  sufficient  for  the  plaintiff  to  have 
proved  presentment,  and  upon  presentment  that  p^f • 
ment  was  refiised. 

JehfU  and  Gtffbrd  contra,  argued  that  the  origiDal 
bill  was  satisfied.  They  said  that  though  Ticker's 
name  was  not  now  on  the  original  bill,  yet  the  wh<^e 
transaction  having  been  with  him  and  on  his  aoooun^ 
it  must  be  considered  the  same  as  if  his  name  were 
upon  it  And  assuming  his  name  to  be  upon  the 
original  bill,  doubtless  whatever  lachea  would  discharge 
him  firom  the  payment  of  the  substituted  bill  to  the 
plaintifl^  would  likewise  discharge  him  firom  the  pay- 
ment of  the  original  bill ;  because  the  plaintiff  having 
agreed  to  a  substituted  payment,  if  he  afterwards  dis* 
(«)  Set  SmA.iu*  44%*  Skim  no, 

charge 
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^arge  him  frota  the  thing  substitatedy  he  discbarges 
tlim  from  the  original  thing.  Then. if  Tvcker  would 
Jiave  been  discharged  irom  the  original  bUl,  the  de- 
fendant would  also  have  been  discharged,  because 
satisfiiction  to  any  one  party  to  a  bill  is  satisfiiction 
to  alL  And  the  .Court  held  tipon  a  former  occfr* 
son  that  the  plaintiff  was  bound  to  prove  a  pre- 
siaitment  of  the  substituted  biU,  for  they  sent  the  case 
to  be  retried,  because  that  proof  was  wanting.  Now 
that  conld  only  have  been  done  for  this  reason,  that  the 
idaintiff  was  bound  to  shew  that  he  had  used  due  dill* 
genee;  and  for  the  same  reason  ako  he  shall  be  bound  to 
{NTove  notice  of  its  dishonour.  According  to  Hebden  r. 
Harismck  (a),  if  a  party  take  a  bill  in  payment  of  a 
d^t,  the  Court  will  presume  the  money  was  received 
tmleBB  the  ocmtrary  be  shewn;  but  here  the  contrary 
has  not.been  shewn,  if  the  pUuntiff  has  iidled  in  proving 
my  of  the  necessary  steps;  therefore  the  Court  will 
']Hesume  payment 

Lord  Ellsnborouoh  C.  J.  It  appea:^  to  me  that 
fiiaamuch  as  Tudcei^s  name  was  not  on  the  ori^al  bill^ 
lie  is  to  be  considered  only  as  a  person  intervening  to 
fMiy  by  the  means  -of  Leonsy  and  if  Lemis  had  paid,  it 
would  have  enured  to  the  satis&ction  of  this  bill.  But 
die  provision  of  the  statute  is  (£),  <<  if  any  person  ao* 
-c^t  any  bill  for  and  in  satis&ction  of  any  former  debt, 
tuu  die  same  shall  be  esteemed  a  e<Hnplete  payment  of 
nch  debt,  if  the  person  doth  not  take  his  due  course  to 
obtain  payment  theceof,  8cc^  I  cannot  say  that  this 
lyll  wds  accepted  for  and  in  satisfiu^tion  of  a'  former 
4Qbt    This  was  not  a  bill  boiween  parties  standing  in 

(«)  4Es/.ir.p.a46,  n)  3ac4ifa<,  C.9. 1.7. 

the 


ROWE. 
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1^15.  the  i^iation' of  debtor  and  debtee;  Tucker  waa  a.  per^ 
""; —  -  intervening.  Th6  bill  was  accepted  by  the  plaintiff  fer 
4^aiHii  the  chance  of  its  being  productive;  the  plaintiff  migfa< 
have  returned  it  presently  or  within  a  reasonable  time; 
and  if  he  did  not,  he  wa^  bound  to  go  on,  and  see  if  it 
would  be  paid  on  its  becoming  due.  •  He  does  go  on,* 
and  applies  for  payment,  and  then  the  bill  is  dis- 
honoured ;  unless  the  party  had  received  it  in  satisfiie^ 
tion  of  an  antecedent  debt  he  was  not  bound  to  g6 
farther.  I  do  not  know  that  when  a  party  brings  hi^ 
action  on  a  bill  of  exchange,  he  is  bound  to  pursue  th6 
evidence  farther  than  what  applies  to  the  particular 
bill  in  stiit:  there  is  no  decision  that  I  am  aware  of 
which  gcf^  the  length  now  contended  for.  Suppose  an 
liction  to  be  brought  upori  a  bill  of  eitchange,  which 
has  been  backed  by  ifnother  bill  given,  and  for  which 
second  bill  a  third  has  been  substituted,  and  so  oii 
through  a  seri^  of  bills,  is  the  plaintiff  to  be  compelkd 
to  pursue  his  evidence  in  infinitum  throtfgh  Ail  the 
different  stages  of  the  substituted  bills  ?  I  am'  inclined 
to  think  that  he  is  not  obliged  to  go  fafther  {txin  what 
concerns  the  bill  in  suit,  especially  where  the  name  of 
the  person  is  not  on  the  bill :  a  demand  should  bk 
shewn,  but  that  has  been  done  here.  At  the. same 
time  this  is  rather  a  new  case,  and  I  hate  not  that  con^ 
fidence  which  I  should  expect  W  have  on  the  subject  of 
bilk  of  exchange  if  it  were  a  caise  of  former  occurrence; 
but  the  inclination  of  my  opinion  is,  that  the  plaintiff 
has  done  enough. 

Le  Blaxc  J.    The  case  now  before  us  is  that  of  ai 

action  by  the  holder  agftioist  the  drawer;  and  there  m 

another  action  also  on  the  same  bill  against  the  ac- 

5  ceptor. 
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eeptor.     loot,  only  have  been  paid  on  this. bill}  and        1815. 
looL  more  remain  due  npon  it.     The  defendant  seta         ^ 

*  Bisiioi* 

up  as  a  defence  paymeDfc  of  the  whole  bill;  and  in  e^aiHst 
order  to  prove  payment  of  the  second  ico/.,  he  proved 
that  after  the  bill  in  question  was  dishonoured  the 
holders  of  it  received  a  bill  for  100/.,  which  bill,  if 
paid,  would  have  satisfied  it  When  the  substituted 
bill  became  due  it  was  presented  for  payment,  and  pay- 
ment was  refused.  And  the  only  question  is,  if  that 
be  sufficient  proof  for  the  party  in  this  action  to  ne- 
gative the  presumption  of  payment  arising  from  the 
delivery,  of  the  bill :  the  question  is,  whether  the  plain* 
tiff  should  have  gone  further  and  proved  notice  of  dis- 
honour. If  this  had  been  an  action  against  Tucker  on 
the  substituted  bill,  there  is  no  doubt  the  par^  oould 
not  have  succeeded  without  proving  notice,  unless  he 
could  have  shewn  that  Lewis  had  no  effects.  But  there 
is  this  difference  here,  that  the  action  is  not  oa  that 
bill,  but  on  the  original  bill  against  other  parties,  in 
respect  of  which  the  plaintiff  has  regularly  pursued  fdl 
the  necessary  forms.  In  answer  to  this,  the  deliveiy  of 
the  substituted  bill  is  insisted  on  as  payment  9  but  it  is 
no  pajonent  of  the  original  bill,  unless  something  has 
been  done  to  discharge  the  party  to  this  action  from 
that  bill.  If  he  could  have  shewn  that  by  the  laphes 
of  the  plaintiff  in  the  course  of  this  negociation  he  had 
lost  100I.9  or  that  he  had  been  prevented  from  sning 
on  the  100/.  bill,  he  might  have  made  out  a  defisnce; 
but  not  having  shewn  that,  it  seems  to  me  that  the 
plaintiff  has  done  all,  by  presentment  of  the  bill,  that 
it  was  incumbent  on  him  to  do.  It  was  not  incumbent 
on  him  to  do  more,  unless  he  meant  to  pursue  his 
remedy  on  the  substituted  bill.    If  he  had  meant  to 

sue 
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sue  on  thftty  undoubtedly  he  must  hare  gone  iurdien 
but  as  it  is,  unless  payment  be  shewn  to  have  been 
tff MHfi        made  it  shall  not  avail  as  a  good  defence. 

Row  I. 

Batlet  J.  It  seems  to  me  that  the  defendant  has 
not  made  out  that  the  substituted  bill  was  paid,  nor 
that  such  circumstances  have  taken  place  as  amount  to 
«itisfiu:tiou.  It  is  true  that  the  onus  of  proving  all  the 
&cts  necessary  to  support  the  action  lies  on  the  plaintiff; 
and  therefore  where  the  action  is  against  an  iudorser 
or  drawer,  it  is  incumbent  on  the  plaintiff  to  prove 
notice,  because  without  without  notice  he  has  no  right 
to  enforce  payment  dther  against  the  drawer  or  in- 
dorser.  But  here  the  onus  of  proof  lies  on  the  de« 
fendant;  who  is  to  substantiate  his  defence.  He 
undertakes  to  say  that  the  substituted  bill  has  been  in 
'effect  paid  by  Tucker^  and  that  he  will  make  that  out 
.  But  how  does  he  do  so?  It  appears  that  the  plaintiff 
recdved  from  T\icker  a  bill  of  exchange  drawn  cm 
Lewis;  that,  however,  is  no  proof  that  it  was  paid. 
The  plaintiff  denies  that  L^aois  did  pay;  he  sajrs,  I 
presented  it,  and  L^mis  refused  payment  But  to  this 
the  defendant  answers,  that  circumstances  may  have 
'occurred  to  entitle  me  to  consider  it  as  paid,  and  you 
1>y  your  laches' have  made  the  bill  your  own.  If  he  is 
to  insist  'on  this,  why  is  not  the  onus  of  proof  to  lie 
'on  him  ?  It  is  a  matter  which  does  not  lie  peculiarly 
*within  the  plaintiff^s  knowledge.  There  in  a  party  who 
might  have  proved  it;  l^ker  might  have  proved  that 
he  had  eflfects  in  the  hands  of  Lewisy  and  that  the 
plaintiff  did  not  give  notice.  Either  Tucker  or  Lms 
might  have  proved  effects,  and  Tucker  might  have 
proved  the  want  of  notice.  If  he  had  proved  that,  the 
15  plaintiff 
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{flamtilF  would  have  lost  hit  remedy;  but  inasmuch  as  1815/ 
there  is  no  such  proof,  we  are  not  warranted  in  con*  — — 
ciading  that  there  have  been  sufficient  laches  tp  operate  aioimsi 
as  a  discharge  between  Tucker  and  Bishop.  If  this 
action  had  been  against  Tucker  it  might  have  made  a 
rasterial  difference;  because  as  Tucker  could  not  have 
been  called  as  a  witness,  the  jury  might  perhaps  hnvis. 
been  warranted  in  concluding  that  notice  had  not  been, 
given.  But  where  Tucker  might  have  been  called  they 
couid  not  be  warranted  in  this  conclusion. 

Rule  discharged,  {a)' 
(4)  Dampitr  J.  was  absent  from  Serjeants'  Inu. 


t'iGGiNs  against  Cogswell,  (a)  MMi^y, 

gLANliER.    The  plaintiff  declares  that  before  "id  'j^*'^"^^!^^*^^ 
at  the  time  of  speaking  and  publishing  the  several  Icge^  th«t  the 
words,  &c.  he  was,  and  from  thence  hath  been,  and  timeoftpeak- 
<till  is,  a  carpenter  and  sworn  appraiser y  and  had  been  |^  tradlnland 
jetained  and  employed  by  one  Heale  to  do  the  Carpen-  IntCTdtat  ul°^ 
ter^s  work  upon  a  house,  which  Heale  had  contracted  ^^"'^'^l"}^'' 
with  the  defendant  to  build;  and  that  the  defendant,  tradei  isaforv 
intendbg  to  ii^jure  him  in  his  several  ttades  as  aibre*  areTeatpetaona 
aaid,  and  to  prevent  persons  from  employing  him  in  the  him*ioth«'*"* 
way  of  his  said  several  trades,  in  a  certam  discourse  J]?]  ^^\ 
whidi  he  had  of  and  concerning  the  plaintiff  in  his  trades,  in  a  cci- 

^  *  tain  dttcovrsc 

which  he  had 

'  of  and  concern* 

itif  the  plaintifTin  one  of  his  tradei,  spoke,  ftc    Held  that  thon|(h  the  plaintifT failed  to 

proTc  he  was  of  both  trades,  yft  he  might  recover  upon  proof  that  he  was  of  that  craJft 

coiicerniog  which  the  defendant  was  charged  to  ha?c  apoken  the  words. 

(«)  Caase  was  shewn  at  SerjeanU*  Ian  bt fore  this  term. 
Vol.  III.  C  G  aforesaid 
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Ij^^^       the  ^foresaid  work,  spoke  these  words:  ^^  FiggHm^Wcid 
iirahst        HedU  are  rascals  and  nwies,  and  have  roUied  me  of. 
'  5.o/*>"  i^^  andib^  plausttf  allies  Ibr  specif  4blmage 

tkatCMb».  J»M  QBiitted  to  employ  faim  as  an  appraiser. 
Slea,  geneml  issue.  :  At  the  4rkd  before  JD(tmj»erJF.  at 
the  kst  wots  aausees^  the  plaintiff  fiuled  in  pravbg  diet 
be  waa  a  sworn  af^Ntuser^  whereupon  hb  counsel  pro- 
posed to  waive  the  special  damage,  and  rest  the  case 
upon  the  proof  of  his  being  a  carpenter,  and  that  the. 
words  were  spoken  of  him  in  his  trade  of  a  carpenters 
but  the  learned  Judge  being  of  opinion  that  the  allega- 
tion that  he  was  a  sworn  appraiser  was  material,  directed 
a  nonsuit. 

Lens  Serjt  moved  in  the  last. term  to' set  the  nonsuit 

aside^  contending  that  it  was  enough  to  sustain  this  ae- 

• '  tion  that  the  plaintiff  had  proved  one  branch  of  the 

allegation,  which  was  inducement  only,  thoi^h  he  ad- 

'  mitted  that  by  reason  of  not  proving  that  he  was  an 

appraiser,  the  plaintiff  could  not  recover  for  q>ecial . 

,  damage.  , 

Casberd  (with  him  Pell  Serjt)  who  shewed  cauee^ 
urged  that  the  all^ation  was  eotire,  and  sp  connected 
with  the  charge  that  it  could  not  be  severed.  The 
charge  is  that  the  defendant,  intending  to  injure  him 
in  his  several  trades,  and  to  prevent  persons  empla|yii)^ 
him  in  his  several  trades,  spoke  the  words;  and  there- 
fore although  it  is  charged  that  the  defendant  spoM 
them  concerning  one  of  his  trades  only,  yet  being  laid 
as  spoken  with  a  double  intent,  the  plaintiff  was  bound 
to  provi^  the  speaking  of  them  in  the  manner  laid; 
j;     .     '.  5  -  ^  which 


CQGSWttJU 


HI  TBS  Fivn-vumi  Tkab  ov  GEORGE  UL  371 

lAbdk  could  only  be  bgr  ptpving  that  be  vis  of  both       19x5, 
tradcf. 

FinoiNt 
Vt  _  ag^tMSt 

Bftltper  Curiam^  This  is  a  partibk  allegation.  And 
tfaqr  mentioiied  the  instance  of  poet-oflSce  indietments> 
where^  though  the  person  is.cfaarged  aa  having  been 
mployed  in  several  of  the  capaqities  named  in  the 
statute;  yethemay  be  convicted  upon  a  finding  that  h^ 
yras  employed  in  one  of  them  only,  (a) 

Rule  absolote; 
(«}  See  Shaw's  case,  a  Ml,  X.  789, 


PiCKSTOCK  against  Ltster.  (a)  mm^. 

-ASSUMPSIT  for  money  had  and  recdved.    Plea  wheraCe 

^*'   _  .^  debtor  to  pUio- 

non  assumpsit.  tirr,  beinfc  wed 

At  the  trial  before  Richards  B.  at  the  last&iqp  ^^"^^    « 

assizes,  the  case  was  this:  the  plaintiff  beinir  a  creditor  ""*  '"^  ^J°^ 

'^  ^    ^    .   •  acciitton,  being 

of  one  Glover  in  January  18 12  sued  him  for  his  debt;  inioUenr,exe. 

^_,  i»i.»  «•■<•<•  «•'.*  coted  an  wiign- 

Glooer  suffered  judgment  by  default,  and  a  wnt  of  mentofaUhifl 

inquiry  was  executed  on  the  17th  of  June  following,  Jewfor^hrbc- 

and  on  the  25th  a  fi.  fa.  was  delivered  to  the  defendant,  ^^{^if'^niSr 

*  file  sheriff.     But  before  that  day,  viz.  on  the  i  c  th  of  the  "^^^^  ?•?«•- 

,  if'  ^  ^n  was  imine. 

flionth,  Qlaoer  being  insolvent  executed  •  an  assignment  diately  taken. 

l^  deed  of  all  his  effects  to  trustees  for  the  benefit  of  all  nsig«ment  wu 

his  creditors;  under  which  deed  possession  was  taken  wlth^^tta^"^ 

immediately  after  its  execution,  but  the  deed  was  not  ^^J  «*^^ 

ngned  by  any  of  the  creditors.    This  assignment  Qlifoer  the  ^'«n'J^ 

iuui  been  desirous  of  maidng,  and  had  actually  giv^  in«  tiff* of  iu»  cb«> 

(•>  Ckase  wts  shewn  at  Serjesnts'  Inn  before  tlilt  tenn. 

C  e  2  strucdons 
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fractions  fdr  its  prepafation  in  the  early  part  df  dicfyeai^' 
though  not  nntil  after  he  bad  been  served  with  the  writ  at 
^^Ir^lit^^  the  plaintifTs  suit,  and  the  deed  had  been  prepared,  and 
Lt«ti&.  Ij^  j^  ^Jj^  plaintiff  was  named  as  one  of  the  trustees,  but  it 
did  not  appear  that  wiis  don«  with  his  knowledge^  and 
his  name  was  afterwards  erased,  and  that  oF  another 
ereditor  substituted.  The  deed,  as  it  originaUjr  stood, 
ioontained  a  clause  whereby  the  trustees  engaged  to 
indemnify  Glcver  from  his  debts;  which  clause  wa& 
era^  before  its  execution  on  the  15  th  of  Jtme^ 
and  on  account  of  this  and  other  erasures,  it  was 
suggested  that  it  had  better  be  re-ingrosscd,  but 
Glover  refused,  as  much  on  account  of  the  expence  as 
for  fear  he  should  be  arrested,  saying  that  he  should 
not  be  safe  another  day,  and  that  the  plairrtiflf  would 
take  possession  of  his  goods  in  the  mean  time.  The 
defaidant  levied  under  the  fi.  fa.  but  retauicd  the  pro- 
ceeds in  bis  hands,  for  which  this  action  was  brought; 
in.  order  to  try  the  question  whether  the  property 
passed  from  Giaver  by  this  assignment  and  delivery  of 
possession.  The  learned  Judge  directed  the  jury  that 
If  they  thought  the  deed  was  execute<I  with  an  intent  to 
defaat  ^e  plaintiff  of  Iiis  execution,  then  it  was  void  in. 
law,  and  they  must  find  for  the  plainti£^  but  otherwise 
ijt  the  defendant.  The  jury  found  a  verdict  for  the 
plaintiff. 

Abbott  dt>tained  a  rule  nisi  in  the  last  term  to  set 
aside  the  verdict  for  the  misdirection,  insisting  that  it 
Iras  competent  to  Glover  by  this  assignment,  which  was 
made  for  the  benefit  of  all  his  creditors,  to  divest  him- 
^  s^lf  of  his  property,  although  he  might  thereby  inten<{ 
to  defeat  the  plaintiff  of  his  execution.  And  he  cited 
HMird  t«  Anderson  (a),    whert    a  warrant   of  at- 

tomey 
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torney  to  confess  a  judgment,  waagiven  by  a^debtor  to        1815. 
oDe  of  his  creditors  in  order  to  defeat  the  pending  exfir        ' 
cati<Hi  of  another  creditor;  and-  it  was  held  well,  and      '  i^ainf 
that  the  debtor  might  prefer  one  creditor  to  another^ 
'  and  it  was  compared  to  A  judgment  confessed  by  an 
executor,  after  another  suit  has  been  instituted  by  an* 
other  creditor  of  the  testator.    And  if  the  preference 
given  in  that  case  by  the  debtor  in  e^cclpsion  pf  the  other 
creditors  was  good,  a  fortiori  it  bhall  be  good  in  tU^ 
case,  where  the  preference  given  is  not  in  exclusion  of 
any  one  creditor,  but  for  the  benefit  of  aU.    Here  the 
pIainti£F  might  if  he  pleased  have  come  in  under  th^ 
deed.  '  He  pited  also  Moix  v,  HyweL  (a) 

Jervis  and  Ptdler  who  shewed  caus^  sobmitted  tliat 
the  question  whether  done  with  a  fraudulent  intent  or 
not,  was  a  question  for  the  jury ;  and  that  the  avoidance 
of  the  deed  was  a  i^nsequence  of  law  upon  their  find- 
ing. They  distinguished  Hclbird  v.  Anderson^  inasi* 
jpuch  as  the  warrant  of  attorney  there  given  was  na 
more  than  a  security  given  to  the  creditor  for  his  debts 
bat  not  as  here  an  assignment  of  all  the  debtor's  effects 
to  trustees  of  his  own  appo^tment.  •  And  Lord  Kemfon 
in  Esiwick  y.  CaiHaud{b)  too^  the  distinption,  that 
i%  di4  9ot  appear  that  that  was  a  conyeyanp^  of  the 
yhole  of  the  debtor's  property.  Here  the  assignmant 
ia  within  the  very  words  of  the  preamble  of  stat.  1 3  Eliz, 
Cm  5.  for  it  was  "  devised  to  the  intent  to  delay  a  cre- 
ditor of  his  suit.'*  And  they  mentioned  a  case  before 
JLcewrence  J.  at  Hefrfoj-dj  where  a  creditor  having  ob- 
i^ned  judgment  against  his  debtor  in  the  mayor^s 

Cc  3  coiut 
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i9t$.  eoutt  at  Hertfinri^  the  debtor  on  the  day  on  wfaiiA 
execution  was  t^fidVe  toome  in,  executed  a  bill  of  sale 

agtomu  of  Ills  eftcts  to  aiiMiar  bona  fiJe  creditor,  the  eflfectii 
not  being  moie  iiHttP  stAdent  to  satisfy  that  debt: 
And  apon  n  que^ticlto  wbftih  of  the  two  should  be  pre* 
ferred,  that  learned  Ji$lge  left  it  tb  the  jury  to  ssy^vtb^ 
Aertfa6]bftt)§f  sd«^abil#Pl»lecuteit  to  the  intent  to 
A!>fait 'Hie' bMditbf  <^  \iri%%kW\  and  the  jury  being  of 
dmt  opihion^  ftni^  in  fawur  of  the  jndgmeiit  creditor. ' 

A^gH  {Dmttieey  with  him)  was  stopped  by  the  CburtJ 

Lord  EuLEi^abaouoH  C  J.  The  oiily  thing  to 
raise  a  doubt  in  my  mind  upon  the  present  case  would 
be  the  authority  of  Mr.  J.  Lawrencip,  under  whose  di* 
rection  it  is  said  that  a  bill  of  sale  executed  to  a  bonfi" 
fide  creditor  was  held  not  only  to  have  been  made  imder 
circumstances  which  carried  with  them  a  badge  of 
fraud,  but  to  be  evidence  of  sudi  fraud  as  warranted 
&Im  in  leaving  it  to  the  jury  to  find  agiunst  the  bill  of 
Mile,  if  it  was  made  in  order  to  defeat  another  creditor. 
But  I  am  afraid  that  if  the  conveyance  in  this  case  be  not 
good,  it  will  break  in  upon  the  validity  of  all  judgments 
confessed  by  executors,  or  by  the  party  himself  where 
either  the  party  or  the  executor  wishing  to  give  a  pte^ 
ference  to  some  particular  creditor  has  confessed  th^ 
same;  all  judgments  also  which  have  been  confessed' 
fbr  the  actual  a^^pregate  amount  of  the  debts  due  to  all' 
die  creditors,  and  with  their  consent,  will  be  open  tb 
this  objection.  Can  any  one  doubt  that  the  first  mo- 
tive in  many  of  those  cases,  as  well  as  in  this,  was  ta^ 
defeat  the  particular  creditor;  but  at  the  same  time  it  ia 
sot  considered  as  an  injury  to  himi  being  for  the  benefit 

of 
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^  all  the  creditoKy  to  procure  an  eqaal  distribution  iSij. 
mmangBt  all  of  the  fund  lo  whkh  aU  have  an  equal  --— , 
4E%ht»  againit  one  who  has  gained  the  first  step  upon  ^^I^SI^^ 
theiD.  bt  JlOputi  V.  ftUb(a)»  and  In  a  tote  vUch  n 
^^ete  ghea  (&)>  and  which  waa  cited  by  inyselg  it  w$k 
comidered  that  an  eKectttv>r  might  give  a  preferened^ 
and  make  con&sdon  in  ftfoor  of  tome  ciaditon  paid* 
ang  »  suit  fay  another  cftditor.  The  jmnciple  «r  i&m 
dednona  would  be  destroyed,  S  m^  should  hold  all 
«ttignment  fraudulent,  because  k  liiay  operatt  to  this 
prgudioe  of  a.  perticular  creditor.  Suck  aft  ass^nmeift 
:as  tlie  present  is  tobe  refeivdd  to  en  act  Of  duty  rather 
.than  of  fraudt  ^ben  no  purpose  ^  fraud  is  proved. 
-The«ct  arises  out  of  a  discharge. df  die  mond  duties 
attached  to  his  character  of  debtor,  tb  make  the  iiind 
'available  fixr  the  whole  body  oF  creditoi^  'Hsreiftho 
assignment  Jiad  been  finr  the  purpose  ^bf  fraud  iipon  the 
.phuntifl^  the  plaintiff  Would  have  beeh  ^tirely  excluded 
Admit,  whereas  it  appears  that  his  name  was  once  pro* 
fKiaed  and  inserted  as  artnistee.  The  deed  aho«whkiex0». 
scutSsd  was  not  (hen  taken  up  <m  the  sudden  and  for  the 
^Brst  time^  but  had  been  in  the  contemplation  of  the 
debtor  for  seveipl  mondw  before  It  is  not  the  debtor 
who  breaks  in  upon  the  rights  of  the  parties  by  this 
ensigmnent  but  the  creditor  who  breaica  in  upon  them 
bjf  proceeding  in  his  suit.  I  see  no  fraud,  the  deed 
m9&  for  the  fiiir  pisapote  of  equal  dittribution..  In  the 
epae  before  iMaroM  J.  I  caUnot  help  thinking  that 
the  deed  must  have  been  made  in  trust  for  the  party 
himself;  otherwise  that  learned  judges  who  could  not 
jhav^  been  ignorant  ofHoUnrd  ▼•  Anderson^  must  have 

(«)  iM.4r9.  395-  W  i»iA  40& 

Cc4  fiJt 
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.a; 
1815*       Jkh  the  weight  of  it,  unless  there  was  some  Kudi  4fi»- 
p^  tinctioa,  ^  If  thf^t  were  not  so  I  cannot  agree  that  whatl 

agiiittst        he  ruled  was  according  to  the  Utw.    The  uniform  prao 

^ice  has  been  oth^rwise^  particularly  m  the  cfoe  of 

executors,  which  is  in  pari .  ^lateria,  ajad  also  in  the 
^e  otHolbird  y.  Andason. 

<  Le  Blanc  J.  AUho\igh  the.  question  went  to  the 
jury,  yet  cert^only  from  the  manner  in  which  it  was  left 
.to  tbf m,  it  appears,  they  were  advised  that  if  die  deed 
;was  made  with  an  intention  to  defeat  this  particnlar 
•creditor,  it  would  be  firaudulent*  This  was  not  a  deed 
.by  which  the  party  stipulated  for  a  benefit  to  hinisel^ 
.but  all  the  property  of  the  party  is  fidrly  to  be  dis- 
.tnbutdd  amongst  his  creditors,  including  this  partidnlar 
tcreditor.  To -hold  such  a  deed  fraudulent  would  be 
.contrary  not  only  to  HoOnrd  v.  Andersorif  but  to  all 
,tbe  cases  which  have  decided  that  a  par^,  indepen- 
..gently  of  the  bankrupt  statutes,  may  conyey  away  hia 
.properQ^  for  the  benefit  of  all  his  creditors.  There  is 
nothing  here  to  shew  any  particular  fraud,  the  deed 
f was  in  contemplation  a  long  time  before;  i(  seems  to 
•me  therefore  that  the  yerdict  was  wrong. 

Batley  J.  It  seems  to  me  that  this  conveyance  so 
iar  from  being  fitiudulent,  was  the  most  honest  act  die 
party  could  do.  He  felt  that  he  had  not  sufficient  to 
•aatisfy  all  his  debts,  and  he  proposed  to  distribute  his  pro- 
perty in  liquidation  of  them :  this  was  not  acceded  to,  for 
the  plwitiff  endeavoured  by  1^1  process  to  obtain  his 
^hole  debt,  the  obtaining  of  which  would  have  swept 
away  the  property  from  the  rest  of  the  creditors.  The 
debtor  when  he  executed  was  not  for  the  fint  time 
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ideating  a  new  notion :   it  had  been  in  contemplation 

some  months  before.    And  this  creditor  is  not  ex- 

clnded  by  the  deed,  but  will  stand  to  all  intents  and         figahst    . 

purposes  in  the  same  situation  ^ith  all  the  rest  of  the       ^T*^^^ 

creditors. 


•    Dampier  J.     The  case  of  Hotbird  v.  Anderson^  as  it 
-aeems  to  rae,  entirely  goTems  thi^  case :  and  th^efore 
this  case  was  left  to  the  jury  under  an  erroneous  im- 
pression, that  if  the  conycyance  went  to  defeat  this 
plainti£P  of  his  execution,  it  would  be  fraudulent.     But 
the  deed  was*  not  fraudulent  nor  any  thing  more  than 
the  party  was  entitled  to  make.     If  indeed  the  plaintiff 
could  have  shewn  to  the  jury  that  the  whole  transac- 
tion was  fallacious,  that  the  trustee  was  in  effect  only  a 
trustee  for  some  particular  creditors,  and  not  as  he  is 
istated  for  all,  the  case  would  have  been  different;  that 
might  have  given  it  a  fraudulent  complexion.    But  as 
it  stands,  it  ftlb  within  the  reason  of  Holbird  v.  jt^ 
dersott^  and  the  case  of  executors,  which  at  this  day  it 
would  be  very  dangerous  to  shake. 

Hule  absolute. 
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^w!s34.  GouERT  against  Bond,  (a) 

Where  the  id.  A  SSUMPSIT  folr  goods  sold.  Hea,  general  issue, 
upon  the  *  .    At  the  trial  before  Biclmrds  B.  at  the  last  /lire- 

to  accept  them  ^MT  sssixes,  the  evidence  was,  that  the  plaintiff's  wiie 
b^e^o^Jli*  i^peed  with  the  defendant  for  the  sale  to  him  of  a  qoan^ 
whSi'the*****  tityofdovwrseed.  When  the  seed  was  delivered  tfaf 
boyer  agreed  to  defendant  disapproved  of  its  qaality»  and  refused  tx^ 

do  if  he  couldg  ____ 

bat  did  not :  have  U«    The  fdaiiitiff  then  requested  hira  to  sell  it  for 

actic^n  by  the  him,  whicb  the  defendant  agreed  to  do  if  he  could,  but 

pH^' the*j\^^^  after  keeping  it  some  time  returned  it  to  the  plaintiiF» 

in  constdertng  ^\^^  refiised  to  receive  it,  and  broudbt  this  action  for 

whether  the  re-  % 

qncit  made  by  ^e  price.  It  was  objected  that  the  plaintiff  bad  waived 
waiver  of  the  the  Contract  by  what  he  aftorwards  did.  The  learned 
pyfoJ'L'kc'  Judge  lea  two  points  to  the  jury;  ist,  whether  there 
l?derltton  wii^  ^^  ^  agreement  for  sale,  2dly,  if  there  was,  whether 
thcr  iuch  re-      the  plaintiff  had  waived  it  by  his  request  to  the  defendr 

quest  WIS  made    *  .  «f  < 

under  an  igoo*  ant  to  sell  the  seed  for  biuu  And  upon  that  be  directcfl 
Uwrand  ixL  tbm  to  Consider,  whether  when  the  plaintiff  made  the 
his  remcdy*wif  ''®9«est  he  Was  aware  of  his  rights ;  stating  that  if  he 
roac.  ^^  \i  under  an  ignorance  of  the  law,  and  impression  that 

his  remedy  was  gone,  it  would  not  amount  to  a  waiver 
of  the  benefit  of  his  agreement.  The  jury  found  a  ver- 
dict for  the. plaintiff  damages  61. 

Abbott  moved  for  a  new  trial  for  the  rois-direction» 
insisting  that  the  rule  was,  ignorantia  juris  non  excusat. 
And  he  put  the  instance  of  the  drawer  of  a  bill  of  ex- 
change who  has  had  no  notice,  promising  to  pay  it  with 

(4)  Cause  wm  shewn  at  Serjeants*  Inn  before  this  teroL 

full 
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full  knowkge  of  all  th^  circamstanoes,  who  cannot  after- 
wards aver  that  the  promise  was  made  under  an  igno- 
rance of  the  iaw»  in  order  to  avoid  its  effect  as  a 
waiver  of  the  want  of  notice.  And  he  cited  BiUne  ie. 
XMwfty.(ii) 

Putter  shewed  canse^  and  disdngitished  Biliie  V/ 
Luttdey  from  this  case,  for  there  the  question  wias,  wh^ 
ther  a  partj  could  recover  back  money  paid  under  in 
ignorance  of  the  law;  and  Brisbane  v.  Dacres{b)  wan 
to  the  same  point ;  but  here  the  question  is  whether  k 
particular  act  amounted  to  a  waiver,  which  is  a  question 
ibr  the  jury;  and  in  determining  that  the  jury  must 
consider  quo  animo  the  act  was  don^;  or  in  other 
words,  whether  the  party  knew  or  was  ignorant  of  his 
situation. 

Lord  Ellekbobough  C.  J.  Tliere  was  not  any 
^estion  upon  the  credit  of  the  witness,  and  if  the  Vit^ 
hess  was  speaking  truth,  there  could  be  no  doubt  but 
thnt  the  plaintiff  had  waived  the  contract  There 
toKaLd  be  no  question  upon  the  fact,  if  believed,  but  that 
the  )Mrty  had  waived  insisting  on  his  contract,  and 

allowed  the  other  party  to  sdl  for  him. 

« 

Hahpizb,  J,  If  the  direction  was  incorrect,  the  cas# 
wflOit  to  the  jury  under  an  erroneous  impression. 

Per  Curiam^  Rule  absolute. 
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wfth«T»hewl  1 N  ^**  f^^  ^^^  "P^"  *  demise  of  lands,  notgeUii^ 
ing  in  whit  pi- .  {brtfa  wlierc  the  lands  were  situate,  and  nil  debet 
^«re  situate,  pleaded,  ut  the  trial  before  Richards  B.  at  the  last 
ofplainUflT^dfr^  Me^mou^hire  assizscs,  the  indenture  of  demise  between 
lilgfbfim  u[  a'  ctbe  plaintif  and  defendant  was  proved^  being  a  demke 
wrongj>tnsh,^  ^f  i^nds  situate  at  the  parisl\  of  Mtfrmyd-t^-Jig^  ia 
that  pUtntifT     the  Said  county.    The  defendant  produced  a  particular 

might  rtcoTer,  t        i  .  i 

it  not  appear-  of  the   plaintiti  s  den\and,  which  was  for  ^*  40^.  for 

m^represenu^  two  years*  r^nt  for  premises  at  Chepdam!*    And  it  w» 

tended**or"tliat  wsiste^  fo^  the  defendant  tjiat  by  reason  of  this  mi%- 

defcodant  held  description  in  the  bill  of  particulars  the  plaintiGP.  could 

more  than  one  *  .        .  * 

parcel  of  land     not  fecover.     The  learned  Judge  over-ruled  the  oiyeo- 

astobemiilcd    tion,  being  of  opinion  that  tlie  particular  disclosed 

' '  substantially  the  subject-matter  of  the  action,  which 

was  the  rent,  and  it  not  appearing  that  any  nusreprc^ 

'  sentatton  was  intended,  or  that  the  defendant  held  any 

other  premises  so  as  to  be  misled  by  iti,  and  tb/ere  wa^ 

a  vesdict  for  the  plaindff,  with  liberty  to  the  defendant 

to  move. 

Accordingly  ^  rule  nisi  was  obtained  in  the  la^ 
term ;  and  now  the  rule  coining  on,  the  Court  desired 
to  hear  the  counsel  in  support  of  it. 

Jeroi^  and  Teake  relied  on  what  the  Camrt  said 
in  j&'ng  V.  tr(uer{J}\  at  the  time  when  they  deter* 
mined  t^at  the  plainti£Pin  declaring  in  debt  for  use 
fmd  occupation  need  not  state  the  place  where  the  pre* 


(«)  Cause  was  shewn  at  Serjeant**  Inn  before  ihb  term. 
(^)  6  £m/,  34& 
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Efiw^&fii. 


IN  Tus  Fimr-piFTH  VcaU  of  GEORGIE  III.  381  - 

mises  lie;  the  Court  then  said  that  "  the  inconTcnience  1815. 
arising  to  the  defendant  from  this  general  form  of  de-  — -— - 
daring  might  be  obviated  by  the  practice  of  calling  aiaiMst 
for  the  particulars  of  the  plaintiff's  demand,  by  which 
the  defendant  may  be  truly  inibrmed  where  the 
lands  lie.**  But  how  is  the  defendant  to  be  truly  in- 
formed, if  the  particulars  may  describe  the  lands  as 
lying  in  one  parish,  and  yet  the  plaintiff  may  recover 
£>r  lands  in  another ;  or  what  remedy  against  generality 
is  afforded  by  particularizing  in  matters  which  the 
party  is  not  bound  to  abide  by  ?  It  is  rather  calculated 
to  mislead  than  to  inform.  Therefore  the  reason  of 
the  idling  requires  that  the  particular  should  be  con- 
clusive on  the  plaintiff,  and  the  practice  has  been  to 
hold  parties'  strictly  to  their  bill  of  particulars.  Here 
if  the  defendant  had  rented  lands  in  other  parislies  he 
might  have  been  surprized. 

Lord  Ellenboiu>uoh  C.  J.  If  the  defendant  could 
have  shewn  not  only  that  he  might  have  been,  but  that 
he  was  actually  surprized,  there  would  have  been  some 
foundation  for  the  argument.  But  here  no  deception 
whatever  was  practised,  nor  was  the  defendant  misled  $ 
if  he  had  gone  to  a  judge's  chambers,  as  it  was  com- 
petent to  him  to  do,  for  farther  particulars,  and  had 
Slated  that  he  held  no  other  but  these  premises,  would 
it  not  have  been  useless  to  have  granted  him  a  farther 
particular? 

Per  Curiatiif  Rule  discharged. 

jUbatt  (with  him  Dauncey)  was  to  have  shewn  cause. 
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IsHERwooD  against  Oldknov.  (a) 

QGVESAST.  The  plaintiff  declares  ihat  Thomas 
Bradshaw  Isken/food,  being  seised  in  fee  of  the 
j^remises  hereinafter  mentioned  to  be  demised,  on  the 
a^d  o(  September  1790,  by  his  will,  duly  executed  and 
attested,  devised  the  same,  among  other  things,  to 
trustees  id  fee  upon  trust  for  the  payment  of  ceztain 
annuities,  and,  subject  thereto,  to  the  use  of  his  brother 
H.B.lshenoood  for  life^  without  impeachm^it  of  waste; 
remainder  to  the  use  of  the  trustees  to  support  contin- 
gent uses,  &c*;  remainder  to  the  use  of  his  first  and 
other  sons  successively  in  tail  male ;  and  in  default  of 
liuch  issue,  to  the  use  of  his  brother  John  Isherwood  for 


Devise  to  the 
nie  of  H.  I.  for 
life  without  iin« 
peachment  of 
watte,  &c.  re- 
minder to  the 
me  of  pUirtUT 
for  life,  with 
power  to  make 
IciKS  for  two 
or  three  livci, 
ftc  «• /w  the 
term  of%i  yean, 
io  as  there  be 
reserved  the 
best  rent  v//^- 

Mtf  tmttMg  M^ 

sum  0r  sums  rf 
woHty  6r  otber 
thing  fir  criu 
Hem  ejfajitte; 

Indenture  i^h  Ufe^  without  impeachment  of  waste;  remainder  to  the 
^^l^nX  use  of  the  trustees  to  support,  8cc,  with  several  remain- 
^  Ssrrtcldtw  "^"  ^^^*  ^^  power  to  the  trustees  and  to  his  said  hro- 
hnd  from  13th  thers  and  nephew  respectively,  from  time  to  time  dur- 
tbepMiiirerrom  mg  the  several  terms  of  their  lives,  and  as  they  shoald 
and  the'mes^  '  ^  actually  seised,  by  any  writing,  &c.  to  make  any 
7^M^U%t,  ^^^^"^  of  the  devised  premises,  or  any  part  thereof  &c 
wnt"  a  Vweto  for  the  term  of  two  or  tiiree  lives,  or  for  99  or  any  other 
lesM>r,  and  nch  munber  of  years,  determinable  on  the  death  of  two  or 

other  person  as 
should  be  en- 
titled to  the  freehold  and  inhfritsnce,  half  yearlf,  on  nth  ^^emher  and  S5th  Marth^tht 
,  first  payment  to  be  made  on  1 1  th  Nevem^  mxt  enwmg,  and  lessee  covenanted  with  ktfor, 
his  heiis,  and  assigns,  for  payment  to  l^sor  and  snch  other  person,  ice  of  the  rene-at  tbt  • 
days  and  times,  &c.    Held  that  the  lease  for  14  Tears  waa  warranted  hr  the  power  W 
lease  for  ax;  and  that  the  reservation  «f  the  first  half  year's  rent.^payaOe  at  tha.cni  tff 
27  days,  was  not  takinf  a  fum  of  money  for  a  fine^  beiiif  tn  tonsideration  of  a  preeedii|C 
occopation;  and  that  plaintiff,  after  the  death  of  HI  /..  was  an  attigaea  wkhin  aM|( 
3%  If.  S.  r  34»  And  mfght  mainuin  covenant  against  tfcc  leascf  for  rtnt-sricar  ai|er  01 
death  of  /f.  A  and-^iminf  the  continnance  of  the  ttms 


(«)  CiMt  waa  alMWfi  at  Serjeants*  Inn  bdiNtfif J 
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t|u<ee  lives  concurrent  atr  the  same  time,  or  /or  the  term'       |  g  i  ^^ 
qfziyears^  in  possession  and  not  in  reversion  or  by    "  — — — 
yay  of  future  interest,  so  as  upon  all  and  every  such        agMma 
lease  there  were  reserved  payable  durihg  the  continu* 
ance  thereof,  the  best  and  most  iinpi*oved:  yearly  rent, 
which  at  the  time  of  making  sucfa.leia^e  jsould  bei  gotten 
fi>r  the  same,  to  be  incident  and  belong'  tb,;iuid.^om 
time  to  time  go  along  with  the  several  uses  tfaficeiii- 
before  mentioned,  wUhout  iakinff  a^y  sum  or  UKOt&ifif 
money  or  other  things  for  or  in  lieu  of  a  fine  or  vncome^ 
far  the  same^  and  so  as  there  were  a  condition  for  i^ 
entry,  &c*    And  the  plaintiff  avers  that  the  (estaitov 
died,  whereby  H.  B.  Lhevooood  became  seised  for  life^ 
with  the  said  power  of  leasing,  and  being  so  seised 
by  indenture  (f  5th  of  October  1800)  by  virtue  of  ditf 
said  power,  and  for  the  considerations  therein  inen^ 
tioned,  demised  the  premises  to  the  defimdant  yor,  14 
j/torf,  to  be  computed  as  to  tlie  meadow  and  plough 
lands  from  the  13th  of  Februajy  then  last  past,  the 
pasture  lands  from  the  25th  of  March  also  then  last,^ 
and  the  messuage,  &c.  from  the  1 2th  of  May  then  also 
last,  under  a  yearly  rent  of  lociH  payable  to  the  saicf, 
H.  B.  Lherweod^  and  to  such  other  person  as  for  the 
tone  being  should  be  entitled  to  the  fi-eehold  and  in- 
keritanee,  by  half-yearly  payments  on  the  nth  of 
JlHooember  and  the  25th  of  Marchj  the  firsi  payment 
ifhereafto  be  made  on  the  nth  ^November  next  ensuing 
Me  daU  if  the  indentwe^  &c.    And  the  defendant  co- 
venanted with  IL  B*  Isherwoodf  his  heirs  and  assigns, 
for  payment  to  the  said  i7.  B.  Lherwoodj  and  to  such 
^er  person  as  should  0^  entitled  to  the  freehold,  &c« 
of  liie  said  rent^  at  the  said  days  and  times,  ^.  and  fo0 
JfisegiDfL  ^pJ^^Uidiog  up  tlie  pnanises  ift  repair,  ami 

^  not 
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1 815.       not  to  carry  any  manure  off  the  premises.    And  tfitf' 
.  """'^       plaintiff  shews  that  the  defendant  entered  and  was 

•      ISUBRWOOD 

^X^^  _  possessed,  and  that  H»  B.  Isherwood  died  withoat  is$ue 
on  the  26th  of  January  1801,  whereby  he  the  pbdntiff 
became  seised  oi  the  reversion  of  the  said  demised  pre- 
mises, expectant  on  the  determination  of  the  said  de- 
mise^ for  his  life^  and  entitled  to  the  freehold  of  the  said ' 
demised  premises;  and  the  plaintiff  assigns  for  breach 
tl»e  non-payment  of  two  years'  rent,  accrued  after  the' 
plaintiff  becaihe  so  ^ised,  &c.  and  also  the  not  keeping 
during  the  term  after  the  plaintiff  became  so  seised,  &C# 
and  not  yielding  up  at  the  end  of  the  term  the  pre-^ 
mises  Jn  i^epair,  and  also  the  carrying  off  manure,  &c« 
Issue  being  joined  upon  pleas  to  these  several  breaches 
there  was  a  verdict  for  the  plaintiff  at  the  trial  before 
the  Chief  Justice  of  Chester. 

And  in  the  last  term  it  was  moved  by  Benym  in 
arrest  Of  judgment,  first  that  the  lease  for  14  years  was 
not  a  limitation  of  the  use  in  compliance  with  the  power 
fo  lease  for  2X  years ;  and  therefore  was  good  only  for 
the  life  of  iif.  B.  Isherwood,  the  grantor;  adiy,  that  the 
lease  was  not  warranted  by  the  power,  by  reason  that, 
the  power  forbid  the  taking  any  sum  of  money  for  a  fine^ 
whereas  the  lease  stipulates  for  payment  of  half  a  yeai^a 
rent  at  the  end  of  the  first  2  7  days,  which  is  in  effect  taking 
a  sum  of  money  for  a  fine;  3dly,  that  this  action  would 
not  lie  for  the  remainder-man,  either  at  the  common 
law,  or  by  stat.  32  if.  8.  r.  34.  he  not  being  an  aa« 
signee  within  that  statute. 

Littledalry  Lporif  and  D.  F.  Jones^  shewed  cause ;  and 

upon  the  first  point  they  referred  to  stat.  32  HI  8.  c.  28. 

concerning  leases  by  ecclesiastical  persons,  ftc.  and  the 

6  two 
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t^o  restraining  statotes  of  iJBUsL  and  i^Bliz.  c.  10.9         1815. 
where  the  words  of  the  excoptioD  out  of  the  refttraint       — ~- 

IfBEKWOOB* 

are,-  otier  than  for  the  term  of  21  years  or  three  liveSj         0gaiiut 
witiioQt  Baying  or  under.    And  yet  a  lease  fer  a  lesser 
teran,  or  fewer  lives,  is  good  {a).    So  here  the  words  of 
this  power,  being^r  the  term  ofifwo  or  three  liveSf'SLC  or 
far  the  term  qfz  i  years^  altfaoagh  it  doth  not  say'  or'  under^ 
the  lease  may  be  for  a  lesser  term.    And  Cor/^!  and- 
Claycbl^B  cas^(i),  which  was  a  lease  by  the  waidenT 
and  fellows  of  Jtt^eoids  CoUege  for  twenty  year^'  is 
conclusive  in  fiivour  of  this  lease.    To  the  second  ob- 
jection they  answered,  that  though  the  lease  stipulates 
tor  payment  .of  half  a  year's  rwit  at  the  end  of  27  dayisi 
yet  It  appears  by  the  lease  that  such  reser^'ation  was 
for  an  antecedent  occupation  of  the  several  parts  of  the 
lands  demised.     Upon  the  third  objection  they  cited 
several  authorities,  that  by  the  common  law,  and  before 
the  Stat.  32  H.  8.  r.  34.  the  plaintiff  might  have  had 
this  action ;  for  the  covenant  is  to  do  a  thing  annexed 
to  the  land,   and  the  remedy  by  covenant  doth  run 
with  the  land;  as  if  an  abbot  covenant  to  sing  for  B. 
and  all  the  lords  of  such  a  manor,  in  his  chapel  there^ 
the  assignee  of  the  manor  shall  have  covenant  (c).     But 
without  insisting  &rther  upon  this,  they  went  on  to  the 
main  argument,  viz.  that  the  plaintiff  was  an  assignee  of 
the  reversion  within  the  stat  32  //.  8.    Although  the 
statute  speaks  of  grantees  and  assignees  of  the  rever- 
Bion,  -yet  an  assignee  of  part  of  the  estate  of  the  rever- 
aion  may  take  advantage  of  the  covenant  (^).     As  in 

{a)  Co,LiL  44.  b,;  5  Rep.  6.  h,  (3)  i  Leon.  ^06. 

(c)  s  ^fp'  X7«  K   Co*  Zit.  385.  M,    Bro.  Air.  CffvenasUy  z  Bulit.  ftSa. 
fer  Coke  C  J.    i  Hot  Abr,  5  a  i .  pL  6. 

{i)  Co,  LitU  a  15. «.    At  toe  r.  Hemmut^iy  a  Bulst.  aSi. 

Vol.  III.  Pd  the 
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1815.        tb«  case  AX  bar,  the  pbintiff  it  aHdgnee  of  the  reversioO 

Ibr  lifis.     For  the  statvte,  wkidi  is  a  remedial  hiw,  bat 

tf^tffnif  been  construed  liberally,  and  therefore  every  one  who 
comes  in  by  Uie  net  and  limitatbn  of  the  purty,  though 
in  ibepostf  is  a  sufficient  grantee  within  i^  (a).  So  th^ 
surreaderee  of  the  reversion  of  copyhold  lands,  thoo^ 
formerly  held  not  to  be  within  the  statute,  becanse  he 
was  in  by  custom  only,  and  not  privy  to  the  lease  made 
by  the  copyholder,  nor  in  by  him  (i),  has  since  been 
held  to  be  within  the  intention  and  equi^  of  the  sta- 
tute(c).  Now  here^  according  to  WhUhd^^  caae(d)f  • 
and  Madid  v.  DuniOH  (tf ),  the  plaintiff  is  in  by  the  de* 
Tiior  of  part  of  the  estate  oi  the  reveiaion  which  the 
devisor  had,  after  the  term  of  years  es^ired ;  for  the 
ieose^  after  it  was  made,  came  in  by  virtue  of  the  power 
above  all  the  limitations,  and  fook  its  essence,  not  out 
of  die  estate  for  life,  but  oat  of  the  estate  of  the  devisor 
before  all  the  other  estates ;  and  then  the  plaintiff  comb- 
ing in  after,  in  nature  of  a  reversioner,  the  reservation 
€i  the  rent  to  him  i^  gpoAm  And  it  seems,  according 
to  Hotliy  y,  Scotl  (/),  recqgnized  by  Js/iAurst  J.  in 
Doz^.  572.,  under  the  naipe  of  Sir  J.  Jstley's  leasee 
that  a  reservation  to  the  tenant  for  life^  his  heirs,  and 
assign%  without  more,  would  have  been  a  good  reser^ 
vation  to  give  the  rem^inder^n^Mi  the  benefit  of  thi9 
covenaz^t,  for  the  words  heirs  and  assigns  must  me9B 
the  person,  to  whom  the  inheritance,  sl^all  go,  and  can 
have  no  other  meaning.  And  so  it  was  considered  in 
WhitlocV%  c^ae.  And  in  SancU  v.  Le^ef^  {g^  IfoU  CX 
never  doubted  but  that  the  remainder-^n  mighl  have 

(41  Ci.  Lit,  ax  J,  *..  Jlfflor,  9&». .  .  .  '^ 

{h)  Brnsier  ▼.  Beale,  Telv.  aaa.    S.  C.  Crv,  J,  305. 

{€)  Ghver  V,  Co^,  Cartb.  405.    S.  C  4  Mo^L  8o»         (4/)  ^fyp.  70. 

(0  2  Lm.  33.         (/)  Loffl's  Rep.  316.         (x)  a  Ld.  Ji^m  79*. 
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li^t  tot  rent  reserved  npoii  a  lease  made  by  tenant  for         tSi^. 
fife  under  a  power. 


jBfifjron,  'Hohoyd^  and  Riehardsany  contr^  upon  the 
first  point  argued,  that  powers  of  tfhis  sort  were  to  be 
expounded  stritftly.  Artd  as  to  tbe  decisions  upon 
leases  by  ecclesiastical  perfeofas,  under  the  statutes,  they 
said  that  they  are  founded  upoti  the  particular  words 
and  intention  of  the  statutes  upon  which  they  severally 
arose,  and  do  not  apply  to  this  subject.  The  statute 
32  H*.  8.  c.  28.  expressly  enables  the  granting  of  any 
lease  not  above  21  years;  and  the  miscliief  aimed  at  by 
the  restraining  statutes  was  the  decay  of  livings  and 
impoverishing  of  successors  by  the  makii^  of  lonff 
leases;  and  in  order  to  prevent  the  making  of  long 
leases,  the  statutes  made  all  leases  other  than  for  zx 
years,  &c  void ;  it  is  evident  therefore  that  tbey  pre* 
scribed  21  years  as  the  maximum,  and  that  to  construe 
them  by  the  strict  letter  as  making  21  years  the  shortest 
period,  would  have  been  to  defeat  their  object.  But 
powers  are  like  conditions  precedent,  and  must  be 
construed  and  complied  with  strictly  (a);  as  if  power  be- 
given  to  three  persons  to  sell,  and  one  of  them  die,  the 
survivors  cannot  execute  it.  So  if  power  be  given  by 
letter  of  attorney  to  A.  to  make  a  lease  for  21  years, 
A.  cannot  make  a  lease  for  14  years.  And  if  this  lease 
does  not  emanate  from  the  tenant  for  life,  but  only  from 
the  framer  of  the  power,  the  tenant  for  life  is  no  more 
than  attorney  to  him  for  the  making  it.  Also  the  rule 
iaid  down  in  Whttlocfs  case  (6),  which  has  been  agreed 
to»  and  acted  upon  in  subsequent  cases  (r),  is,  that  all 

(r)  £4nJi  ▼.  P9fham^  %  Stn  99a.    Jioe  ▼.  Pridtaux,  10  ^stf,  186. 

D  d  2  positive 
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1815.        positive  particular  pollers,  must,  in  all  material  cif*- 
7         cumstances,   be  positively  and  particularly  pursued: 

against  and  a  difference  was  taken  between  a  particular  power 
affirmative^  and  a  general  power  restrained  with  a  ne- 
gative, upon  which  difference  the  lease  in  that  case  was 
adjudged  a  good  lease,  pursuant  to  die  power,  because 
.the  power  was  general,  and  the  restraint  came  aften 
And  u|)on  the  same  distinction  the  power  in  the  case  aJt 
bar  is  not  well  pursued,  because  tl)e  power  has  particu- 
larized the  species  of  lease,  namely,  a  lease  for  2 1  years, 
and  the  lease  is  not  for  21,  but  for  14.  The  intent  of 
the  testator  who  gave  the  power  might  have  been  to 
prevent  the  estate  from  being  leased  for  a  shorter  term* 
he  might  tliink  a  shorter  term  prejudicial  to  the  estate;, 
or  be  might  act  capriciously.  Secondly,  the  reservation 
of  the  firist  half-year's  rent,  was  a  reservation  by  way  of 
fine  or  fbreglft ;  for  although  the  habendum  is  from  an 
antecedent  date,  the  lessee's  prior  enjoyment  is  not 
referable  to  the  lease,  and  he  took  nothing  under  the 
lease  before  the  day  when  it  was  executed.  Therefore 
here  is  a  reservation  of  half  a  year's  rent  for  an  enjoy- 
ment under  the  lease  of  only  27  days,  and  the  lessor,  if 
he  had  lived  but  27  days,  would  have  been  entitled  to 
half  a  year's  rent,  whereas  it  ought  to  have  been  so  re- 
served that  if  he  did  not  live  the  half  year  it  should  go 
to  the  reversioner.  Therefore  it  is  equivalent  to  the 
lessor's  taking  a  sum  of  money  by  way  of  fine.  Upon 
the  third  point  they  urged  tliat  no  author!^  or  prece^ 
dent  for  this  action  is  to  be  found  in  any  book  of  en* 
tries  or  reports.  A-s  to  its  being  maintainable  at  the 
common  law,  although. some  dicta  may  be. found,  which 
favour  the  opinion  that  the  assignee  of  the  reversion 
could  maintain  covenant  at  the  common  law,  the  better 

•  opinioQ 
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opinion  is  the  other  way;  Thiursby  v.  Plant {a)^  Bar- 
ker  X.  Darner  (i),  Tkrale  v.  Corrnvall  {c)f  and  of 
that  opinion  was  Lord  Kenyan  in  Webb  v.  Russd  (rf),  H^na 
and  the  recital  in  the  statute  31//!  8.  would  be  un- 
founded if  it  were  otherwise.  Also  in  Co.  Lit.  215.  b.' 
it  is  said,  **  that  at  the  common  law  neither  assigns  in' 
deed  nor  assigns  in  law  could  have  taken  the  benefit  of 
dther  entry  or  re-entry  by  force  of  a  condition;**  SiepJ 
Touch  149.  is  to  the  same  effect;  and  covenants  stand 
Upon  the  same  footing  with  conditions.  Then  if  this 
action  be  maintainable,  it  must  be  by  force  of  the  stat*  * 
32  H.  8.  Now  the  plaintiff  in  order  to  come  within 
the  statute  must  be  a  grantee  or  assignee  to  or  by  the 
lessor  or  grantor  himself;  that  is,  he  must  be  in  by 
virtue  of  the  grant  or  assignment  of  the  person  who 
made  the  lease,  and  to  whom  the  covenants  were  made. 
That  person  was  in  fact  the  tenant  for  life.  Is  then  the 
plaintiff  grantee  or  assignee  to  the  tenant  for  life  ?  It 
ii  not  pretended  that  he  is;  but  it  is  said  he  is  so  to 
the  devisor,  and  that  the  lease  derived  its  essence  out 
of  the  estate  of  the  devisor,  and  not  out  of  the  estate  of 
tlie  tenant  for  life.  8tiII,  however,  the  tenant  for  life 
was  the  covenantee,  and  it  was  settled  in  Webb  v.  RiiS' 
set  {e)  that  a  reversioner,  in  order  to  maintain  an  action 
under  the  statute,  must  be  in  of  the  reversion  by  the 
covenantee.  So  Moor  876.  the  statute  does  not  extend 
to  him  in  reversion,  who  is  in  of  a^nother  estate.  But 
in  answer  to  this  a  legal  fiction  is  resorted  to,  and  it  is 
paid  that  in  the  eye  of  the  law  the  devisor,  by  whom  the 
|$laintiff  is  in  of  the  reversion,  was  die  person  \vhp 
made  the  lease^  and  to  whom  the  covenants  were  made. 
That  the  lease  derived  it3  efficacy  from  the  devisor 

{a)  X  Samnd,  237.  W  3  Mol^^t.  [f)  1  fTiVj.  165, 

\i)  ZT.  R.  401.  W  3  ^-  R-  391- 

D  d  3  may 
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i8i5»        n^  be  udoutted,  bub  it  k^ carrying  Ihe  fiction  a  H^p 

isBCRwooD     ^'^^  ^  ^  tkot  ba  was  thie  coyenaatae;  and  can  it 

'aiainst        bQ  mailtfained  tbat  the  beics  of  the  davisoc  would,  aa 

Oldknow. 

prjiviea  ia  Ubody  ba  liable,  ta  an  action  of  coveniiat  by 
tbe  leasee  or  hia  aasigoa?  Machd  y.  Zfunton  h  diflfereiit 
fcdia  tkis  caaaf  because  there  the  devisor  devised  tbe 
lands  to  oi^e  &r  years,  and  by  the  same  will  devis^ 
^he  Mversion  to  another;  so  that  in  that  case  the  d^ 
^lii^ee  of  the  reversion  was  strlc^tly  the  assignee  of  th^ 
peraoB  who  created  the  terjn,  a^id  there  was  no  inteiw 
inediate  leaior  to  whom  the  covenants  were  made.  A^4 
Qlover  V.  CQpe.{a)  only  decided  that  the  siurrenderea  of . 
qopyhold  is  in  by  the  copyholder,  though  h$  takes  from 
the  lord,  because  the  lord  is  a  mere  channel  to  convey; 
but  it  left  the  principle  untouched^  vis^  that  be  must  be 
privy  to  the  lease  made  by  the  copyholder,  and  in  by 
him,  in  order  to  be  a  grantee,  &c.  within  the  act.  Sand^ 
y»  Leflger  does  not  apply  because  that  was  an  action  of 
^ebt,  which  lay  at  common  law  upon  the  privity  of  estate^ 
and  not  upon  the  privity  of  contract  Then  as  to  HoUej^ 
V  Scott  it  is  observable  that  the  only  question  there  wa%. 
whether  the  condition  for  re-entry  ought  not  to  hava 
be^  expressed,  in  words,  to  be  reserved  to  the  inbeii* 
tance^  instead  of  to  the  heirs  and  assigns  of  the  tenant 
fi>r  life^  and  the  Court  held  that  a  reservation  by  those 
words  was  the  same  as  if  it  had  been  expressly  reserved 
to  the  persons  in  remainder  or  reversion.  But  it  never 
was  agitated,  nor  could  it  b%  whether  under  the  re-r 
serration  the  remainder-man  would  by  the  statute  bar^ 
|be  benefit  of  the  condition>,  or  could  bring  an  action 
upon  tlie  covenant  The  most  that  can  be  m||de  of  it 
|s,  that  the  Court,  without  aflverting  to  the  distinction 

(*>  Carfb.  205. 

took 
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took  it  for  granted  that  ooveoant  would  lie ;  which  was        1 8 1 ;« 
likely  enough  to  be  the  primi  §Btdie  iinpreHioa*    The     i,  J^]I^o» 
holding  that  this  action  is  not  maintrnttble  will  not  de-        ^S""^^ 
prive  the  remainderman  of  his  i^medy,  it  will  only  al- 
ter tlie  form  of  it;  if  these  be  not  covenants  which  run 
with  the  land,  they  are  corenants  in*  gross;  only  the 
re-entry  will  be  lost  to  the  temaindcr-man. 

Si^den^  Amtc»  Cur,  mentioned  Davis's  case  from  fVbod* 

Jhll*s  Landlord  and  Tenrntt^  434.,  4th  edo  and  said,  that 

if  upon  enquiry  the  lease  in  that  case  should  turn  oii( 

to  be  a  lease  made  under  the  power^  it  would  be  ex* 

pressly  to  tlie  point  in  question. 

Lord  Ell^nbosough  C.  J.  This  was  a  motion  in 
arrest  of  judgment  in  an  action  of  covenant,  in  which 
^e  plaintiff  declared  and  assigned  for  breach  (among 
others)  the  non-payment  of  rent*  The  action  is 
brought  by  the  remainder-  man  upon  a  lease  granted 
by  the  first  tenant  for  life,  under  a  rent  reserved  to  the 
lessor^  and  to  such  other  person  as  for  the  time  being 
should  be  entitled  to  the  fi-eehold  or  inheritance ;  and 
the  lessee  covimatited  with  the  lessor,  his  heirs  and 
assigns,  to  pay  such  rent.  And  the  question  is,  whe« 
ther  the  plaintlGP  shall  take  advantage  of  thi^  covenant^ 
or  is  an  assign  within  the  meaning  of  this  lease,  as  it 
stands  i^pon  the  law  on  this  subject^  and  upon  the 
Stat  32  H.  8.  c.  34.  The  power  is  statsd  on  the  face  of 
the  declaration,  so  that  it  appears  to  tlie  Court  that 
this  lease  was  made  by  the  tenant  for  life  as  in  execu-> 
lion  of  his  power.  The  power  is  to  the  devisees  to^ 
spectively,  as  they  should  be.  actually  seised,  of  the  pre* 
raises,  by  any  writing,  &c.  to  mflke  any  lea^  of  tha 
llevise^  prenpses,  or  any  part  thereof,  as  had  been 
P  d  4  usually 
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i8i5'.        U5ualiy  leased,   &c.  to  any  person  for  two  or  three 
"^       *        lives,  or  for  09  or  any  other,  number  of  years  deter- 

IsiirAwooD         .  ^  * 

ajrainst  ,  minable  on  the  death  of  two  or  three  lires,  or  for  the 
term  of  21  years  in  possession,  &c.  The  first  objec- 
tion made  is^  that  the  lease  is  not  warranted  by  the 
power,  because  it  is  granted  for  14  years  only^  Now 
if  we  look  to  the  object  of  this  power  we  cannot  but 
sec,  that  it  certainly  was  made  with  a  view  of  limiting 
the  extent  of  the  benefit  which  the  tenant  for  life  should  • 
take  in  the  granting  of  leases,  and  to  place  the  time 
that  he  should  be  at  liberty  to  exercise  a  dominion  over 
the  estate  under  certain  guards  and  restrictions  as  to 
its  duration*  Therefore  the  power  says  he  shall  have 
for  the  term  of  21  years;  that  is  the  greatest  period 
allowed  him ;  and  does  not  that  necessarily  include  a* 
power  to  lease  for  -a  less  time  ?  It  gives  him  the  whole 
term ;  and  it  is  among  first  principles  that  every  man 
who  has  power  over  the  whole  may  renounce  a  part, 
if  it  be  given  for  his  benefit  And  I  cannot  con- 
ceive that  it  is  not  a  renunciation  in  part  of  bis  benefit, 
to  grant  for  7,  10,  12,  or  14,  or  any  number  of  years 
fehort  of  the  whole  exhaustion  of  the  21.  This  is  a 
grant  for  14  years;  and  t  tliink  it  is  within  the  rule, 
omne  majus  continet  in  se  minus;  in  like  manner  as  if 
there  be  a  licence  or  authority  to  a  man  to  do  any 
number  of  acts  for  his  own  benefit,  he  may  do  some  of 
them  and  need  not  do  all.  So  here,*  the  tenant  for  life 
might  exercise  his  right  to  the  utmost  extent  of  tlie 
•  power,  or  he  might  stop  short  of  that;  and  then  every 
part  of  which  he  abridged  himself  would  be  for  the 
benefit  of  the  next  in  remainder;  he  would  throw 
back  into  the  inheritance  that  portion  which  he  did 
l\ot  choose  to  absorb  for  his  own  use.     The  second  ol>- 

jcction 


Oldkn'oW. 


IN  THE'FlPTYrnFTH  YeaB  OF  GEORGE  III.  393 

jection  arises  on  that  part  of  the  power  respecting  tlie         i8i;. 

fine.     The  power  makes  a  condition,  that  upon  every         ■  . 

lease  there  should  be  reserved,  payable  during  the  con-         r^^,.'s( 
tinuance  thereof,  the  best  and  most  unproved  yearly 
rent,  &c.  without  taidng.  any  sum  or  sums  of  money 
or  other  thing  for  or  in  Ueu  of  a  fine  or  income  for  the 
same.     Now  it  f^pears  that  this  lease  was  granted  on 
the  15th  of  October^  and  that  by  the  stipulation  of  the 
parties  payment  of  half  a  year's  rent  became  due  oa 
the  nth  of  ^(i»fm&fr  following;  that  is,  27  days  after 
granting  the  lease  a  compensation,  as  it  is  sitid,  fiir  the 
granting  it,  has  been  stipulated  for.     But  how  is  that  a 
breach  of  the  condition  ?   Is  it  takiog  a  sum  or  sums  of 
money  fpr  or  in  lieu  of  a  fine?    It  is  at  the  utmost  but 
granting  a  lease  with  a  covenant  for  payment,  of  the  first 
half-year's  rent  before  the  half  y^ar  has  e3q)ired.     It  is, 
therefore,  at  the  utmost  only  taking  a  covenant  which 
may  be  the  means  of  possibly  acquiring  to  him  a  sum 
of  money.     Then  it  is  not  within  the  letter.     But  is  it 
within  the  spirit  ?    The  power  says,  **  for  or  in  lieu  of 
^  fine  or  income  for  the  same ;"  is  this  for  or  in  lieu 
of  a  fine  or  income  ?    What  fine  did  the  party  con- 
template?  The  reservation  appears  to  be  in  consider- 
ation  of  an  antecedent  occupation ;  it  is  not  in  lie^  of  m 
.  fine  if  a  party  take  a  compensation  for  a  time  antece- 
dent to  the  date  of  the  lease,  during  which  time  the 
lessee  has  been  permitted  to  occupy,  and  considering 
the  lease  as  if  it  were  executed  at  the  time  of  the  com-, 
inencement  of  the  occupation.     If  it  had  been  alleged 
in  pleading,  that  this  was  a  taking  of  the  rent  contrary 
to  the  power,  might  it  not  have  been  replied,  that  the 
rent  was  taken  merely  to  compensate  the  lessor  for  an 
antecedent  occupation  ?     This  could  no.t  in  any  shape 
ileprive  the  ren^aindcr-man  of  any  portion  of  his  in- 
terest. 
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1 8i  ;•  telrest  We  come  then  to  the  third  and  mam  questioDy 
•~~~  and  the  only  important  question,  which  has  occupied 
against  the  greatest  portion  of  the  argument.  That  qneatioii 
Ui  whether  the  plaintiff^  as  aissignee,  either  at  the  ocMii* 
mon  kw  or  under  die  stat.  32 i/.  8.,  i&  entided  to 
maintain  this  acdon.  I  will  not  stay  to  consider  whe« 
ther  he  is  so  at  the  eommcm  law,  although,  witfaoat 
meaning  to  pronounce  on  that,  I  rather  inotine  to 
think  he  is  not ;  because,  if  he  were^  the  proviston  of 
the  statute  H.B.  would  have  been  in  a  great  degree 
imnecessary.  The  statute  recites,  *^  that  many  tem* 
poral  and  reUgious  persons  had  made  leases,  &c.  to 
divers  persons,  &c  for  term  of  years,  &c.,  containing 
conditions  and  covenants,  &c,  and  that  by  the  com- 
mon law  no  stranger  to  any  covenant  or  condidon 
should  take  any  advantage  or  benefit  of  the  same,  but 
only  such  as  arc  parties  or  privies  thereto ;"  and  then 
it  recognizes,  as  a  consequence,  the  situation  of  all 
grantees  of  reversions,  as  also  of  all  grantees  and  pa- 
tentees of  the  crown  of  lands  late  belonging  to  mo- 
nasteries dissolved,  or  by  other  means  come  to  the 
hands  of  the  crown,  that  they  were  excluded  to  have 
any  entry  or  action  against  the  said  lessees,  their  exe- 
cutors, or  assigns,  which  the  lessors  before  that  time 
nn'ght  have  had  against  them,  for  the  breach  of  any 
condition  or  covenant  in  their  said  leases;  and  the  sta- 
tute proceeds  to  enact  "  that  they  shall  have  the  same 
advantage  and  remedies  by  action,  for  not  performing 
of  covenants  contained  in  their  leases,  against  their  said 
lessees,  as  the  lessors  themselves  or  their  heirs  might 
Juive  had,  in  the  like  maimer  as  if  they  were  not  stran- 
gers." The  object  of  the  statute,  therefore,  was  the 
benefit  of  that  class  of  persons  >vho  are  recited  in  it. 
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The  statute  compcehead^  a  znas&  q£  prx^pectj  bftfoca  1.8  tj,. 
th^u  receotly  cqme  to  the  bauds  of  the  crowa  ia  va-  ■ 
rioua  way&  by  the  (iisftfJitfjon  of  niouastexks^  Sec.,  and  ^  axfuttu  ^ 
granted  oiU  by  the  crowa  to  a  most  oonskleFable  dass  Oloknov^ 
oCpessoos.  AU  those  persoziafQucd  themfielTes  by  th« 
common,  law  staapped  of  the  immediate  advantages^ 
which  the  original  grantors  themselves  enjoyed,  except 
by  action  of  debt  or  by  distress.  For  remedy  of  tliii 
inconvenience  the  statute  makes  them  privies  to  the. 
covenants  made  with  the  original  grantors.  Tliia  was 
done  at  the  time  for  the  benefit  of  tlie  grantees  of  the 
crown,  which  was.  the  principal  object  of  the  statute,, 
but  the  remedies  were  also  extended  to  other  grantees. 
Thus  we  find  that  the  statute  provides  *'  not  only  that 
all  grantees  of  the  crown,  but  that  all  grantees  to  or  by, 
any  other  person,  may  have  the  like  advantages  against 
^be  lessees,  by  entry,  &c.,  and  also  by  action,  8^c«,  os, 
t^e  lessors  or  grantors  themselves."  It  appears  then* 
that  persona  not  strictly  privies  to  the  covenant,  and 
before  this  statute  not  entitled  to  maintain  an  actioa 
upon  the  covenant,  may  now  maintain  tlieir  action; 
the  statute  having  transferred  the  privity  of  contract. 
And  such  has  been  the  persuasion  which  has  pervaded 
the  whole  profession  ever  since  the  passing  of  the  statute. 
It  has,  however,  to-day  been  drawn  into  doubt  in  thi9 
particular  case,  and  with  great  curiosity  of  research  made 
the  subject  of  argument.  But  we  find  the  impression 
which  pervaded  the  mind  of  Lord  Coke^  in  WkillocV^ 
casCy  as  appears  by  the  last  resolution  in  that  case,, 
was  that  the  lease  had  not  its  essence  from  the  estate 
of  the  lessor,  which  he  had  for  life,  but  out  of  the 
fiiie,  from  which  the  lessor's  estate  was  derived^  and, 
f^  that  in  construction  of  law  it  preceded  tl^e  estate  for 

life^ 
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life^  and. all  the. remainders;  for  after  the  lease  made, 
it  is  as  much  as  if  the  use  had  be^  limited  originally 

liBEKWOOD 

i^aiHst        to  th^  lessee  for  the  term,  and  then  the  other  liraita- 
^DKNow.     ^^^^  .^  construction  of  law  follow  it."     ♦*  Then,**  he ' 
adds,  "  when  the  lessor  reserves  rent  to  him  and  his 
heirs,  it  is  good,  for  that  by  construction  of  law  pre- 
cedes the  limitation  of  the  uses;  and  then  it  being  well 
reserved,  it  is  weli  transferred  to  every  one  to  whom 
any  use  is  limited.'*     He  considered,  therefore,  the " 
reservation  in  that  case  as  the  cr^ture  of  the  power, 
and  transferred  with  the  subsequent  limitations.     He 
considered  it  as  virtually  made  by  the  person  out  of 
whose  estate  the  power  was  first  created,  and  that  vir- 
tually the  assignment  came  from  him ;  that  it  was  not  ' 
strictly  an  assignment  from  the  person  who  signed  the 
lease,  but  from  the  person  out  of  whose  estate  the  lease 
was  to  have  its  essence  and  operation.     In  tliis  light 
it  seems  to  have  been  considered  soon  after  the  statute 
32/7.8.,  which  was  about  six  years  after  the  passing 
of  the  statute  of  uses,  when  powers  grew  up  and  by  * 
degrees  became  an  usual  instrument  in  family  settle-  * 
ments.     That  it  was  so  understood  very  early  appears 
from  Machel  and  DtmtorC^  case  in  Leonard^  where  the ' 
lessor  devised  to  his  lessee  an  elongation  of  his  term, 
yielding  the  rent,  and  under  such  covenants  as  in  the 
first  lease,  and  devised  the  reversion  to  another;  and 
admitting  the  words  of  the  devise  to  be  a  condition,  the 
doubt  was  if  the  devisee  in  reversion  was  grantee  with- 
in the  statute,  because  it  was  never  in  the  devisor  a 
reversion  or  condition;  and  the  whole  Court  was  of 
opinion  that  he  was,  and  should  take  advantage  of  the 
condition.      It  has  '  been  sometimes  said,    communis 
error  facit  jus;  but  I  say  communis  opinio  is  evidence 
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cf  what  the  law js;  not  where  it  is  ah  opinion  inereljr  i8i5« 
i|ieculative  and  theoretical  floating  in. the  minds  of  — — - 
•persons,  but  where  it  has  been  made  the  ground-work  agaUst 
.tad  substratum  of  practi€<^  upon  which  powers  of  this 
90Tt  have  been  ercQted  and  acted  upon  from  the  time  of 
3^  H*  8*  doVfn  to  tlie  present  time ;  all  of  which  have 
been  fraihjed  uitder  the  supposition  tliat  the  various  co- 
venants which  the  author  of  the  power  prescribed  were 
capable  of  being  eitforceicl.  .  For  what  purpose  can  we 
suppose  that  persons  conversant  in  drawing  wills  and 
family  settlements  have  gone  on  prescribing  these  teniiS|> 
where  no  <Hie  term  and  no  one  covenant,  except  that 
for  payment  of  rent,  could  be  enforced.  As  to  the  co-< 
Tenants  for  repairs^  and  for  the  management  of  the 
estate^  and  every  thing  collateral  to  the  payment  of 
rent,  all  these  would  be  nullities  as  far  as  the  action 
of  covetiant  is  concerned;  and  nothing  would  remain 
fxcept  the  remedjr  by  distress  or  debt  for  the  rent. 
Can  we  imagine,  that  these  learned  persons  should,  for 
•o  long  a  series  of  yeaj^  treat  nullities  as  realities  and 
-as  having  vital  operation  ?  And  yet  all  this  we  are  de- 
sired to  adopt  That  which  is  stated  by  Ashhurst  J.  in 
DougLf  upon  mentioning  the  case  of  Sir  John  Astlejf% 
leases,  is  evidendy  stated  by  him  as  fortifying  the 
position  which  he  adopts,  that  the  remainder-xnaa 
should  have,  the  benefit  of  covenants  upon  a  lease  made 
with,  the  tenant  for  life^  although  the  covenants  were 
only  with  the  lessor^  hib  heirs  and  assigns.  In  that  he 
is  supposed  to  have  been  referring  to  the  ca^e  in  I^offti" 
firom  which  I  profess  myself  at  present,  not  having  ther 
case  before  me,  able  to  collect  but  litde;  however,  we', 
find  ini>t70sg/..the  learned  Judge,  in  the  presence  qI# 
jLord  Manffield  and  BMer  J.  stating  th^  .poijtion;  as; 

bne 
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iSf^*        one  which  liad  been  Tececdj  decided^  and  thtit  poA* 
.  "'*'""*        tion  accQords  with  the  universi^  reoei^ttdopinioii.     ft 

^gainsi        k  too  modi)  tfaei^jre^  fast  ub  at  diis  tiifte  of  4ay  t^ 
pronounce  that  tdl  which  has  hitfatrto  heen  eiileei(ie4 
and  done  asTflflid  has  been  en»r;  paitkailarly  isiiien 
we  hove  the  text  of  Lord  Cbke  in  WhiUodt^%  -csm  40  tte 
same  efiect^    ^No  questitm  wn  made  at  the  tiise  mpoek 
the  propriety  of  (those  deciaions,  or  of  the  prolatom  of 
law  whidi  we  find  in  then.    I  do  not  impate  bteme  t# 
the  learned  petsms  who  have  agiffaCed  thia  quesfiMrf 
aithm*  upon  atiy  persua^on  of  liieir  own  aunds,  or  aa 
bdag  a  qaestion  aoaiewhat  perhaps  iae«in4>ered  by  list 
refined  natare  of  ifhe  argument.     Whatever  doubca 
there  isiay  havfe  been,  &^  afe  ctfrttled  lo  tiBspettt  ^wfli* 
oat,  however,  ^vertarniag  thai;  whidi  tbe  hiibit,  ik^ 
practice  and  persuasion  of  mankind  ho? e  cbnaidered  aa 
settled,  I  tbkik  we  cannot  give  efect to  them,  itaeema 
to  me  that  they  aae  not  aapporftdl  tr^  1^1  rebsMkigy 
and  diat  If  we  were  to  adopt  them,  uro  shottld  do  aa 
Without  any  fetmdation)  and  tiiereibre  I  diittk  tlMT 
judgment  in  this  case  oaght  not  «o  %e  inreaced. 

LaB  Blahc  J.  This  comes  before  tfce  Coott  vpeM  ar 
motion  in  ai^nest  of  jadgment  in  an  aeti<m  b^  the  ae^ 
aond  remainder-mat),  <^8rgtng  tlia  lessee  avider  >*  ieasb 
gtwied  by  the  twiam  fer  Ufe^  at  the  ^nd  of  <he  lease/ 
wfth  breathes  rf  coveoattt  for  «oii«paymem  of  nait^ 
lot  Mt  yMding  opiiie  premises  in  repair,  and  for  cat^ 
lyil^  tf  manare;  en  which  fareadms  there  was  a 
vwdirt  fer  dm  fAaaiiir  with  Sot  damagea.  The^b* 
jaotioinwhMii  are  raised  sere  in  aiye0t>€r)iidgment.  <X 
Auaa  tfaa  defeadant  wiB  be  «n(Med  ta  die  benefit  of 
A  that  aribfcb  the  law  has  estobh'Acd  hi  ^  %mmtr 

but 
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but  of  couUBe  also  tbe  Court  will  not  be  disposed  to        iBi;. 
attend  to  aay  argument*  which  are  not  strictly  esta^     , 

\  "^  ISIIEKWOOII 

blidied  ia  point  of  law.     The  objections  are  three:         ^T^t/tVii/ 

fir$t»  ThAt  ihe  leaso  granted  was  stich  a$  the  grantor 

bod  no  fiutbority  by  the-  power  to  grant;  and  if  that 

be  S9^   of  course  the  phyntiff  cannot  -  naiatain  this 

action.     Tlie  olyectien  i%  t^at  the  power  given  is  to 

make  any  lease  for  tiie  term,  of  ti  years,  and  that  this 

18  a  lease  for  14  y^ars  only.    In  construing  this  power 

the  Court  avs  to  look  at  die  language  which  the  party 

oreating  the  power  has  used  with  rafisrenca  to  the  aitua* 

tioB  in  whieti  hestiaod.-    The  deviser  has  carved  out 

bis  estate^  giving^  it  firat-to-one  brother  for  his  life, 

rfsmainder  to  his  chjildren  in  taiV  reooainder  to  another 

faorother  for  li&^  and  tp  his  children;  and  power  is  given 

to  tbeui  frara  timo  to  tixno  as  they  should  be  actually 

seised  to  n^skie  leases  ta  a,  cer^iA  extent,  in  order  that 

by  yirevepting  .diem  (mv^  gcu0g  beyond  tliat  limit,  such 

leases  dioiild  iwit  pvejudiee  the  interests  of  the  persons 

in  remwider.    TTheiefororwe  find  that  power  is  given 

to  lease  fen  the  teroi  of  two  or  tliree  lives^  or  .for  99 

or  any  other  number  of  years,  determinable  on  the 

death.of  two  or  three  Uves,  ^r  for  the  tenn  of  ai  years, 

in  possession  and  not  in  reveviioii«     We  ave  now  called 

upon  ik>  ccoistrue  what  the  devisor  intended  by  <<  fov 

the  term  of  2 1-  years  in:  possesstan  «od  not  la  reventonb" 

He  is  jevtdently  speaking  of^a  power  iriuek-he  was 

fmoiing  so  as  not^  injioe  the  persons^,!!!  xemaksden 

And  is  not  then  thtalimteatkm  (as  taLtfae..noa<ttscjkipf 

years  the  sonieasif  he:had'Saii^  '^sq  as  Aer.iaaievUiall 

riot  exceed'  ai  yenfa'to  tha  pii^udiaeiOCi^KaiiMiaiiidaa*' 

man/'    Tlictar^netota  to  theirithatttkasefor  X49MKS 

is  tot  wiihm  a  povr&c,t»  lease  for  ai»  hsme^hMrjdtaiitt 

from 
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18 1 5*        from  cases  where  the  Courts  have  determined  tliat  s 
"■""■^        lease»  which  mifliit  not  perhaps  in  point  of  duration  ex- 

ISIIBRWOOD  /,.,..,,,  .   1_. 

agrtha  ceed  the  time  lunitcd  by  the  power,  was  yet  not  witbin 
the  power,  because  it  altered  the  nature  of  the  lease 
permitted  by  the  power.  Therefore  if  there  be  a  power 
to  grant  a  freehold -interest,  and  the  grant  be  of  a  chat* 
tel,  it  is  not  within  the  power.  I  will  admit  that  this 
power  is  to  bear  a  di£Eerent  construction  from  that 
which  is  put  on  ecclesiastic^  leases;  that  the  one  is  to 
be  construed  strictly  and  the  other  liberally.  Yet  even 
under  the  most  strict  construction  of  this  power  it  is 
impossible,  I  think,  to  say  that  a  lease  for  14  years  is 
n6t  within  a  power  to  lease  for  2i.  It  is  impossible  to 
pronounce  that  the  devisor  intended  exactly  that  num- 
ber of  years,  neither  more  nor  less,  and  we  must 
look  to  the  intent  of  the  devisor  in  the  making  it.* 
The  next  objection  is,  That  as  the  lease  is  to  be 
granted  without  taking  any  sum  of  money,  or  other 
thing,  for  or  in  lien  of  a  fine,  the  prohibition  &om 
taking  any  sum  for  or  in  lieu  of  a  fine  has  been  disre- 
garded, inasmuch  as  the  lessor  has  in  effect  taken  some- 
thing by  way  of  fine  or  ferc^ift.  And  that  is  attempted 
to  be  shewn  in  this  way.  The  lease  is  granted  on  the 
15th  of  OdobeTy  habendum  as  to  the  meadow  and 
plough-land  from  the  13th  of  BAmary  preceding,  and 
as  to  the  pasture-laad  .firom  the  25th  of  Marck^  and  as 
to  the  mesisuage,  &c.  from  the  lath  of  May^  reserving 
a  rent  payable  hal£-yearly  on  the  i  ith  t»f  Nooember  and 
the  25th  of  Miuchj  and  the  first  payment  to  be  made  aa 
the  X  ith  of  Ncfoember  then  next  It  is  therefore  argued 
that  the  lease  being  so  dated,  and  the  rent  so  reserved,  it 
fellows  that  the  lessee  would  have  had  an  enjoyment 
but  for  a  period  of  somethmg  less  than  a  month  before 
I  half 
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ksX(  a  year's  rent  would  become  payaUe;  ahd  theffr-         iSxj. 
Fore  the  sum  payable  as  for  the  first  half  year  operates  "^^ 

fay  way  of  premium  or  foregift.    This  objection  arises        gainst 
on  the  bee  of  the  record,  and  is  therefore  to  be  confined 
to  what  appears  on  the  face  of  the  record.    True  it  is, 
that  the  lessee  in  strictness  wquld  only  have  had  an  en- 
joyment under  the  lease  for  a  month,  but  it  appears 
that  the  term  was  to  commence  as  to  different  parts  qf 
the  fiirm  fi'om  antecedent  periods.     If  the  lease  ha4 
stated. that  the  first  half  year's  payment  was  to  be  made 
in  considera^oii  of  an  occupation  firom  those  periods, 
not  indeed  under  this  lease,  but  under  some  'other 
agreement,  in  that  case  the  rent  reserved  could  never 
have  been  considered  as  a  reservation  by  way  of  pre- 
mium or  for^ift.     If.  this  objection  should  prevail 
then,  upon  every  lease  granted  at  a  rent  payable  haljf 
yearly,  which  is  dated  on  a  given  day,  from  which  less 
than  half  a  year  to  the  first  day  of  payment  has  to  run, 
it  might  be  argued,  that  the  reservation  of  the  first 
half  year's  rent  would  be  pro  tanto  a  foregift    The  last 
objection  has  been  more  pressed,  and  it  is  this,  that 
the  plaintiff  (the  remainder-man)  cannot  maintain  cor 
venant  upon  this  lease,  nor  could  he  re-enter  for  de-    > 
fault  of  payment  of  the  rent.     The  objection  is  founded 
on  this,  that  the  remainder-man  is  not  an  assignee  of 
the  reversion  of  the  lessor  so  as  to  be  entitled  to  main* 
tain  covenant     It  is  not  necessary  to  determine  whe- 
ther an   assignee    could    maintain    covenant    at    the 
common  law;  because  there  is  no  doubt  he  may  main- 
tain it  under  the  stat  32  H.  8.     Then  the  question  is^ 
is  the  plaintiff  an  assignee?    He  is  the  person  next  in 
remainder  to  the  person  granting  the  lease;  true,  he  is ' 
not  assignee  of  the  lessor,  he  is  assignee  of  the  devisor. 
Vol.  III.  Ee  But 
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x8i'5.       Bat  I  take  it  to  be  clear  that  the  lease  must  be  oorist^ 
""*"""      •  dered  as  emanating  from  the  person  trho  creates  die 
i^mui        power,  and  that  it  denies  its  KNrce  and  authority  from 
him.    And  this  plaintiff  comes  in  as  second  tenant  for 
life  under  the  will  of  the  person  iitrho  created  the  power; 
therefore  he  stands  in  the  relation  of  assignee  to  him. 
The  argument  is,  that  he  cannot  have  this  action,  be* 
cause  he  must  be  the  assignee  of  the  person  of  the 
lessor  or  grantor.     But  he  is  the  assignee  of  the  person 
who,  in  the  eye  of  the  law,  is  the  lessor,  because  the 
person  empowering  the  tenant  for  life  to  grant  the 
lease  is,  in  the  eye  of  the  law,  the  lessor.    One  argu- 
ment against  this  mode  of  considering  it  has  been,  that 
the  lessee  could  not  maintain  covenant  against  the  hdrs 
x)f  the  devisor.     But  I  do  not  think  that  it  is  necessary 
that  all  the  remedies  should  be  mutual  as  between  die 
assignee  of  the  lessor  and  the  lessee;  because  mutual!^ 
was  not  so  much  an  object  of  the  statute  as  it  was  to 
give  those  persons,  who  at  the  common  law  were  stran- 
gers, a  power  to  enforce  covenants  which  they  had  not 
before.      The  doctrine  of  Lord  Coke  in   WkiOodf^ 
case  entides  the  G)urt  to  say  upon  principle  that  this 
plaintiff  was  the  assignee  of  him  who,  in  contemplation 
of  law,  was  the  lessor;  and  that  as  such  he  is  entided  to 
this  action.     If  the  question  had  been  less  dear,  1 
should  have  wished  for  a  further  opportunity  of  look* 
ing  into  the  case  cited  from  £^/,  and  that  cited  to 
us  by  Mr.Sugden:  but  I  do  not  think  that  a  ques- 
tion of  this  description  will  warrant  us  in  deferring  our 
judgment;  because  without  those  authorides  I  think 
there  is  sufficient  to  jusdfy  us  in  giving  judgment  for 
the  plaintiff. 

Baylrt 
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Baylet  X  This  case  comes  singularly  enough  be-  1815* 
tore  the  Court  It  is  not  brought  forward  in  the  shape  ,  ' 
of  objections  moving  from  the  remainder-man  in  avoid-  ggainst 
ance  of  the  lea&e^  but  as  moving  from  the  party  who 
has  occupied  under  it,  and  who  sets  up  the  right  of  a 
third  person.  It  seems  to  me^  however,  that  the  lease 
is  not  invalid  for  any  of  these  objections,  and  that  the 
plaintiff  is  entitled  to  his  action*  The  first  objection 
ifl^  that  the  lease  is  for  a  shorter  term  than  is  authorized 
by  the  power;  that  under  a  power  authorizing  to 
grant  for  21  years  the  party  cannot  grant  for  less.  If 
there  were  any  thing  to  shew  that  the  intention  of  the 
person  creating  the  power  was  that  the  term  should 
continue  for  21  years,  of  course  we  should  be  bound  by 
it  But  when  we  consider  the  reason  of  such  a  limit- 
ation, it  seems  to  me  that  the  intention  of  the  person 
who  created  the  power  must  have  been  only  to  limit 
the  exercise  of  it  within  a  certain  term,  beyond  which 
it  should  not  pass.  The  tenant  for  life  is  authorized 
to  inqxise  burthens  on  the  inheritance  by  leasing  tb  a, 
certain  extent^  and  the  longer  the  lease  the  greater  witt 
be  the  burthen.  Let  us  look  and  see  if  there  be  any* 
probable  benefit  to  be  derived  to  the  reversioner  from 
a  longer  lease.  I  do  not  find  from  the  arguments  of 
the  learned  counsel,  who  have  discussed  this  case  with 
great  talent,  that  it  is  pretended  that  any  advantages 
would  be  likely  to  result  to  the  reversioner  from  the 
term  being  prolonged  to  the  full  extent  of  the  power. 
Then  upon  the  simple  reason  of  the  thing,  one  should  say, 
that  it  is  certainly  more  beneficial  to  the  reversioner 
that  he  should  have  his  estate  unincumbered  at  an  ear-. 
Uer  period  than  at  a  later.  And  there  is  one  circum- 
s^tance  to  shew  that  the  testator  could  not  have  intended 
E  e  2  tlut 
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x8i$;        thut  the  lease  in  all  events  should  endure  for  the  period 
.  of  21  years,  because  he  has  durected  that  it  may  be  li- 

IfUCRWOOD  "  ^ 

JX^^  _      mited  for  the  term  of  two  or  three  lives.     It  is  impos- 
sible, therefore,  to  say  that  it  was  intended  that  the 
laise  in  all  events  should  be  for  not  less  than  ai  years. 
Hie  cases  upon  the  statutes  otEliz.  seem  to  me  to  bear 
upon  this  part  of  Ae  case.    As  to  the  second  objection, 
that  the  reservation  of  the  first  half-year's  rent  was 
made  by  way  of  premium  or  foregift,  I  do  not  think 
that  as  it  stands  on  the  pleadings,  the  first  hal^yeai's 
rent  must  be  considered  as  payable  for  27  days'  occupa- 
tion, but  for  half  a  year's  by-gone  occupation.  If  the  re- 
servation had  been  c(Jourable  and  in  fraud  of  the  powery 
I  should  have  thought  it  might  have  been  oonadered 
as  a  premium;  but  we  cannot  presume  firaud.     It  was 
competent  to  the  defendant  to  shew  that  he  had  no 
enjcqrment  prior  to  the  15th  of  October^  when  the  lease 
was  granted.     But  he  has  not  asserted  that  fieict,  and 
we  are  not  warranted  in  going  out  of  the  record  to  pre- 
sume it;  if  he  had  asserted  it,  I  cannot  help  thinking 
the  answer  would  have  been  that  he  had  a  prior  00- 
tupation.    Upon  the  third  point  it  seems  to  me  that 
the  Stat.  32 17. 8.   extends  to  this  case,  and  taat  die 
plaintiff  is  within  the  meaning  of  the  statute  an  assignee 
of  the  reversion  of  that  estate  out  of  which  this  lease 
was  granted.     I  agree  that  he  is  not  an  assignee  of 
the  tenant  for  life,  the  hand  which  executed  the  lease; 
but  he  is  an  assignee  of  the  estate,  out  of  which  the 
lease  proceeded.      WhitlocV^  case  is  an  authority  to 
shew  that  it  is  out  of  the  estate  of  the  person  who 
creates  the  power,  that  the  lease,  when  made  by  virtue 
of  the  power,  proceeds.  •   It  is  apparent  as  fiur  as  re- 
spects livery,  that  if  it  were  to  come  firom  the  tenant  fiv 
14  life 
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life  only  it  would  entirdy  cease  at  his  death.     And        1815. 
there  are  cases  which  have  a  tendency  to  shew  that        ~*** 
even  in  the  lifetime  of  the  tenant  for  life  it  is  operatmg        agMH 
as  out  of  the  estate  of  the  person  creating  the  powen 
As  where  one  makes  a  feoffinent  to  the  use  of  himself 
for  Ufe,  with  power  to  make  leases  for  lives»  and  he 
makes  a  lease  with  livery,  it  was  at  one  time  held  to 
be  a  forfeiture  of  his  estate  for  life;  because  he,  being 
only  tenant  for  life^  cannot  out  of  that  estate  make  sucli 
leases;  and  when  he  takes  on  him  to  make  livery,  he 
takes  on  him  to  make  a?  lease  as  owner  of  an  estate 
sufficient  for  that  purpose,  which  he  h  not  (a).    And 
though  that  has  been  over-ruled,  it  was   upon  this 
ground,  that  such  a  lease  takes  effect  by  sealing  and  de*- 
livery,  and  so  the  livery  comes  too  Ikte  to  do  harm  (6). 
This  shews  that  a  lease  to  be  made  by  tenant  for  life  by 
Virtue  of  such  a  power  entirely,  originates  and  takes  its 
essence  out  of  the  estate  from  which  the  power  is  de> 
rived»  and  enures  as  a  limitation  of  the  use  in  pursuance  * 
(tf  it.     If  this  be  so,  then  it  will  follow  that  the  cove- 
nants made  with  the  lessee  are  to  pass  to  every  person 
td  whom  the  person  creating  the  power  has   aftei^ 
wards  given  any   interest     They  pass  to  the  first 
tenant  for  life^    then  to  the  second  tenant  for  lifo; 
and  the  reason  is,  because  he  has  an  interest  derived, 
not  from  the  first  tenant  for  life,  but  firom  the  person 
creating  the  power.     And  such  has  been  the  invariable 
impression  on  the  minds  of  the  profession  from  all 
time  until  the  present    If  it  were  otherwise^  to  what  an 
extent  would  it  lead  ?    It  would  lead  to  this,  that  every 
guard  in  the  instrument  creating  the  power  providing. 

(a)  Sec  Moor,  514. 

{h}  See  1  ycntr.  191.    %  Lev.  149.    3  JCd.  51s. 

Ee  3  for 
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.z8i5.  for  pardculdr  covenants  would  to  a  considerable  extoit 
"        be  useless,  inasmuch  as  these  covenants  would  be  in- 

against  Variably  nullities  as  far  as  they  respected  the  person  to 
whom  the  estate  m^ht  afterwards  go.  It  is  said  that 
the  covenants  would  be  covenants  in  gross,  and  so 
might  be  enforced,  by  the  representatives  of  the  tenant 
for  life;  but  that  would  be  throwing  a  great  difiBculty 
in  the  way  of  the  remainder-man.  We  ought  not  to 
come  to  a  conclusion  which  leads  to  such  a  oonse^ 
quence^  unless  compelled  to  do  it  There  would  be 
many  cases  in  which  a  court  of  equity  must  be  resorted 
to.  Suppose,  for  instance^  the  tenant  for  life  dies  in- 
testate, and  no  one  cbooses  to  take  out  administration ; 
there  would  be  no  one  through  whom  the  succeeding 
remainder-man  could  enforce  the  covenants,  without 
the  interference  of  a  court  of  equity.  Again,  suppose 
the  tenant  for  life  makes  the  lessee  his  executor,  is  dio 
r«mamder-man  to  be  driven  into  a  court  of  equity 
in  order  to  have  an  issue  of  quantum  damnificttus? 
Therefore  I  feel  no  dif&culty  in  agreeing  vith  my 
brethren  that  these  covenants  run  with  the  estate  out 
of  which  the  lease  issues,  and  consequently  will  pass  to 
every  person  in  succession  to  whom  the  estate  is  given 
by  the  person  creating  the  power. 

Rule  discharged,  {a} 
(.  (f )  P^i^  J*  w^  absent  from  Seijcaou*  Inn. 
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Dos,  on  the  Demise  of  Thompson,  against  Mtmd^, 

Pitcher  and  Others*  (a)  ^*''*^ 

EJECTMENT  for  a  meeting-house,  burial-ground,  A  grant  hy 

and  farm  called  the  Meeting-house  Farm,  jn  the  md  ioroUed 

parish  of  Jtichnofissvartk.     At  the  trial  before  Thorn-  fuSLrt! 

fon  C.  B.  at  the  Hertfordshire  assizes,  there  was  a  ver-  f*'"  **/  **"*** 

*^  '  to  trtiitccs  and 

diet  for  the  plaintiff  for  the  meeting-house  and  burial-  their  hei™,  to 

the  UK  of  oQt 

ground,  and  for  the  defendants  for  the  farm ;  and  upon  of  them,  hU 

a  rule  nid  for  entering  the  verdict  generally  for  the  ugnt,upon  con« 

plaintiff,  or  for  a  new  trial,  the  Court,  upon  the  shew-  hl'JhciJ^lnS*'' 

ing  causey  directed  a  case  to  be  stated  for  their  opinion,  f  *"*°ti  *^^"*^* 

the  substance  of  which  is  this :  tini>«.  repair  a 

Jane  Wilson  being  seised  in   fee  of  the   premises  itaodingupon 

claimed  In  the  declaratioi^,  by  lease  and  release,  (dated  u![da^aod^f 

(he  4th  and  5th  Decentber  1 789,)  reciting  that  the  meet-  J)^^^j*f^^i 

ing-house  and  burial-ground,  parcel,  §cc.  had  before  w«''»*|fwr4 

and  then  were  held  by  a  society  of  Quakers  under  ^  vault  forth 

tromtoT  Md  Mf 

yearly  rent  of  2/.  105.,  and  that  the  burial-vault  ^nd  of  htr  family^ 

tomb  over  it  standing  on  the  burial-ground,  had  be-  ^tbernf.Kaivvtr 

fore  then  been  used  as  a  burial-vault  for  the  family  of  ^J%^^JI^^^ 

the  relessor,  8^c  she  conveyed  all  that  messu?ge  o^  ?'if ***•  ^**u. 

&rm  called  the  Meeting-hous^  Tarm^  with  the  seve^d  within  the 

fields  thereto  belonging,  and  also  the  meeting-house  statote.whicl^ 

^d  burial-ground,  and  burial-vault  and  tomb  standing  JrontiiVo/ 

^pon  the  said  fields,  or  one  pf  them,   to  Mccvor  2xA  ihiiubko!^ 

^mth,  imd  their  heirs,  to  the  uses  and  upon  the  trusts  ?"'*'? /Jjf  ^^^^ 

following^  viz.  as  to  the  meeting-house  and   burial-  fMdiihn  or  re- 

V^   .,       ,  ,  t  1  *  servatioufortbe 

ground,  with  the  appurtenants,  (except  the  vault  and  benefit  eftke 

tomb,  &c.)  to  the  use  of  the  trustees,  their  heirs  and  f^Mt^ 

(f)  Csoss  wu  ibcwn  at  Serjeants*  Ian  before  this  tern. 

]p)  s  ^  assign^ 
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i8ij^.        as8ign8(a),  so  long  as  the  same  should  be  used  by  the 
socie^  of  QfiokerSf  and  they  should  pay  to  ihe  trustees 

i^ahut  the  yearly  rent  of  2L  105.,  and  keep  the  same  in  repair, 
and  fix>m  and  after  the  determination  of  (hat  estate  as- 
to  the  meetmg-house  and  burial-ground,  and  fiom  and 
immediately  after  the  execution  of  the  said  conveyance 
as  to  all  other  the  premises,  and  also  as  to  the  rent  of 
tJ.  105.,'  duripg  the  continuance  of  tlie  imitation  afore^ 
said,  to  the  use  of  and  in  trust  for  Mccvoty  his  heirs,  and 
assigns,  typon  condition  that  he,  his  heirs,  and  assigns^ 
should,  from  time  to  time,  and  at  all  times  ikereefier,  r^ 
^ir,  and  keep  in  repair,  the  vatdt,  and  tomb,  atid  brick-- 
"work,  and  fences  thereto  belonging,  and  if  need  be  rebuild 
Ift^  vault  and  tomb,  and  permit  the  same  to  be  used  as  a 
famify'VauUfor  ihe  said  Jane  and  any  of  her  family  nto 
might  desire  to  be  interred  therein,  and  in  default  thereof 
his  estate  to  determine,  and  from  and  after  the  deter- 
mination of  that  estate  to  Smith,  his  heirs,  and  assigns 
for  ever.  And  there  was  a  power  to  Smiih  to  enter 
from  time  to  time  and  see  the  condition  performed ;  and 
to  the  Qiiakers  to  build  a  new  meeting-house  upon  a 
different  site,  and  declaring  that  then  the  new  site 
should  be  subject  to  the  same  uses  and  conditions  as 
the  old,  and  the  old  site  subject  to  the  same  uses  and 
conditions  as  the  farm,  &c.  The  indenture  was  exe- 
cuted and  inrolled  in  the  form  and  within  the  time  pre* 
scribed  by  the  statute  9  G.  2.  c.  36.  The  lessor  of  the 
plaintiff  claims  under  the  will  of  Jane  Wilson,  who  in 
1809,  by  her  will,  devised  to  him  in  fee  all  her  freehold 
and  leasehold  property  in  Sickmanseoorth  or  ebewhere, 
and  died  in  1 8 1  o,  having  to  the  time  of  her  death  reed  ved 
the  several  rents  of  the  Meeting-house  Farnh  and  the 

(«)  There  leems  to  be  an  oratsshm  here  of  **  ia  trait  for  tfat  society 

meeting 


PlTCHCK* 
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BMeti)[ig4idi]0e^  and  borial-ground.  The  defendants'  i9i5» 
are  the  asiitfneet  cf  Mavor^  who  since  her  death  has  — — 
become  bankrnpt*-  ^^otMst 

The  question  for  the  opinion  of  the  Conrt  is,  whether 
the  condition  as  to  the  vault  and  tomb  is  within  the 
^  Gfd.  1. 1. 36.,  and  the  said  grant  of  the  Meeting-house 
Firrm  is  therefore  Toid.  If*the  Court  should  be  of  opinion 
that  the  said  grant  of  the  fiurm  is  void,  a  verdict  is  toba^ 
entered  for  the  plaintiff  for  all  the  premises  mentioned  in 
die  iodetitare:  but  if  not,  then  the  verdict  to  stand* 

B(fwen  for 'the  plaintiff  contended,  that  the  condition 
was  for  a  charitable  use  within  the  statute,  and  that 
being  reserved  for  die  benefit  of  J.  W.  and  her  &mily, 
die  grant  was  therefore  void.    As  to  its  being  a  chari* 
table  Qs^  Lord  Coke  in  3  Inst.  202.  says,  that  die 
biMiding  of  tombs,  &c.  is  die  last  work  of  charity  that 
can  be  done  for  die  deceased*    And  Durour  v.  Mot* 
iewt  (a)  diews  that  a  devise  of  money  to  be  laid  out  in 
land  to  such  a  puipose  as  the  present  is  within  the  sta- 
tute^ notwithstanding  some  part  of  the  devise  may  be 
such  as,  but  for  the  particular  purpose  for  which  it  was 
given,  woold  not  be  a  charitable  use*    Also  the  oondi* 
tion  being  reserved  for  the  benefit  of  J.  W.  and  her  &• 
mily,  die  grant  is  void,  because  the  statute  requires 
that  it  shall  be  withoat  any  reservation,  trust,  oondi- 
tioa»  or  limitation  for  the  benefit  of  the  donor,  or  per- 
sons daiming  under  him;   otherwise  the  statute  de- 
clares it  to  be  absolutely  void.     It  is  also  bad  on  diis 
aooonnt,  because  there  is  a  limitation  to  Smith  in  case 
#fp<yii-perforniance  of  the  condition,  and  Smith  k  a 
person  claiming  under  the  donor.    And  in  Adams  and 
Lamberfs  case  (&),  it  was  resolved  that  a  partial  limit- 

(«)  I  Trf.  311.  (I)  4  Ref.  io6.  h, 

ation 


/ 
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1815.  .    ation  of  an  estate  to  supentiUous  tnes  was  within  i1m» 
*~~'~      purview  of  the  statute  against  superstitious  uset(a)« 

Dob 

0gtan%t  Also  this  grant  is  void,  because  it  did  not  take  efibct  in 
possession,  for  it  appear^  that  J.  ^  up  to  the  time  of 
her  death  continued  to  repeive  the  rents  and  profits^ 
but  the  statute  requires  that  it  should  be  made  to  take 
effect  in  possession  for  the  charitable  use  intended,  inn 
mediately  from  the  making  of  it^ 

Lord  Ellenborough  C.  X  The  quesdon  reaervei 
is  upon  the  statute  of  mortmain,  whether  this  grant  of 
the  Meeting-Aouse  Farm  is  void,  which  is  granted  as 
ancillary  to  a  trust  for  keeping  up  a  tomb*  \t  doet 
appear,  I  think,  to  be  1^  charitable  use  in  part,  and  isK 
part  not.  As  &r  as  concerns  the  grantor's  own  inter- 
ment it  is  not,  but  inasmuch  as  it  is  for  her  fiupily,  it 
may  be  so  considered ;  but  then  the  statute  has  been  com- 
plied with*  It  is  said,  however,  that  here  is  a  reserva^ 
tibn  of  some  collateral  benefit  to  the  donor  or  penon 
claiming  under  the  donor ;  but  I  cani\ot  find  that ;  all 
that  is  reserved  is  in  fiu*t)ierance  and  execution  of  the 
'  trust.  The  object  of  the  statute  was  to  prevent  a  ze-^ 
servation,  under  colour  of  a  charitable  use,  of  som^ 
substantial  benefit  to  the  donor  himsel£  The  whole 
object  of  this  ^8e  was  keeping  vp  a  tomb  for  hersdf  and 
fionily.  Aa  to  the  objectioii  that  this  deed  did  not  take 
effect  in  possession,  the.  statute  only  requires  thai  it 
should  be  made  to  take  efiect  in  possession,  and  it  is  so 
made.  If  there  were  any  secret  reservation  or  tnistf 
which  was  to  be  evidenced  •  by  her  remaining  in  the 
possession  of  the  rents  for  about  19  years,  shcBihH  ^Qk 

(fi)  I  iUl  6.  (.  <^ 
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that  have  been  more  properly  made  a  question  before        18 15. 
thejmy?    We  can  only  look  at  the  instrument  itself,  .. 

aud  cannot  draw  any  such  inference.  against 

Judgment  for  the  Pcfiendants.  (a) 

Roberts  was  to  have  argued  for  the  defendants. 

(4)  2>«»/ffr  J.  yr»i  abscqt  ffom  Serjeants*  Inn. 


AcKERLET  against  Parkinson  and  Another,  (a)   MoKday, 

Jon,  230. 

CASE  against  Parkinson,   as  vicar-general  of  the  An  action  upon 

Bishop  of  Chester,  and  Mawaesley,  as  surrogate  of  held  not  to  lie 

ParUnson,  for  excommunicating  the  plaintiff  with  the  ^^.^oenl 

greater  excommunication.     The  plaintiff  declares  that  foVci*c^l*^7ni, 

a  suit  was  commenced  in  the  consistorial  and  ^iscopal  cajing  plaintiff 

court  of  the  said  bis^op,^  before  Parkinson,  as  vicar-  greater  rxcom- 

111.  1      •  !•  ^>  »     municalion,  for 

general,  and  his  surrogate,  at  the  instance  of  one  Old"  contumacy  in 

Jum  and  one  Wilbraham,  who  pretending  to  have  in-  wmadminllJ^^ 

tercst  in  the  goods,  chattels,  and  credits  of  one  D.  Ac  {||J".fe^J)J^^^ 

kerlev,  deceased,  prayed  that  the  plaintiff  miirht  be  cited  '»*»o«  plaintiff 
•^'  T     ./  Mr  ■  o  ^        wainextofkm, 

to  impear  in  the  said  court,  there  to  take  upon  him  and  had  inters 
■  -,  ,_         ,  ,         -.         ^,       meddled  with 

administration  of  the  goods,  chattels,  and  ciredits  of  the  the  goods,  ftc. 

said  D-  Ackerley,  and  also  to  exhibit  a  true  and  perf^  dtatSoS  by  * 

inventory  of  the  same,  which  had  come  to  the  hands,  J^ff'^'j^fritS 

possession,  or  knowledge  of  the  plaintiff,  and  also  to  ^•^  ^***^'  ^, 

render  a  true  and  just  account  of  bis  administration  rcqoiredhim  to 

.  1      1         1  •     •/«•  1    •Ppe«>' and  take 

thereof;  whereas  m  truth  the  plamtiff  was  not  bound   adminittration, 

by  law  to  do  any  or  either  of  those  acts,  nor  had  the  le^bg  i^aR 

said  court  any  power  by  law  to  compel  him  so  to  do,   ^^^^^^^^^ 

nor  anv  iurisdiction  whatever  over  such  pretended  suit;  the  proceedings 

^  •'  thcrenpon  had 

been  set  atide 
upon  appeal ;  for  the  ▼icar-general  had  jarifdiction  orer  ^e  tnbject-matter,  yiz.  the  grautt 
ing  adminiftration,  and  there  was  no  malice. 

(«]  This  case  H^  argued  at  Serjeants*  Inn  before  thia  term. 

yet 
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1815.        yet  the  defexidatitiS)  well  knowing  the  premises,  &o 
"  did  knowingly,  maliciottsly,  and  unlawfiilly  claim  an^ 

i^aimst  exerciso  pretended  jurisdiction  over  the  said  suit,  ancF 
wttnottl  any  law^il  or  probable  cause  did  pronounce 
the  plaintiff  contumacious,  by  reason  of  his  alleged  ma- 
nifest contempt  of  the  law  and  ecclesiastical  jurisdiction^ 
for  not  taking  upon  him  the  administrati6n  of  the 
goods,  chattels^  and  credits  of  the  said  D.  Ackedey^  and. 
in  pain  of  such  his  alleged  contumacy  did  decree  the 
plaintiff  to  be  excommunicated  with  the  greater  exoon^ 
munication,  and  therefore  did  excommunicate  and  ex- 
clude him  from  the  communion  of  the  diurch,  and 
afterwards  did  publish  the  said  excommunication';  by 
means  whereof  the  plaintiff  was  brought  to  great  dis- 
grace, and  put  to  great  expences  in  and  about  pro- 
curing the  sentence  of  excommunication  to  be  re- 
versed, which  had  been  reversed  accordingly,  and  was 
otherwise  greatly  injured.  There  were  other  more 
general  counts.  Plea  not  guilty.  At  the  trial  before 
Lord  EUenboraugh  C.  J.,  at  the  Lcmdom  sittings  after 
Hilary  term  18 14,  there  was  a  verdict  for  the  plaintifl^ 
damages  264k  135.  x  id.,  subject  to  the  opinion  of  the 
Court  upon  a  case  reserved,  the  material  bets  of  which 
are  these: 

The  case  set  forth  tiie  proceedings  in  the  consistorial 
and  episcopal  court  of  Ckesterr  before  ParUnson  as 
vicar-general,  and  Maisdedey  aa  surrogate^  in  a  suit 
promoted  by  OUham  and  Wilbrahamy  having  interest 
in  the  goods  and  chattels  of  2>.  AcktrUyj  of  the  dtj 
and  diocese  of  Chester,  deceased,  against  the  plainti^ 
the  only  child  and  next  of  km  of  the  said  D.  Ackerkjj^ 
first,  the  proxy  of  the  said  OUJum  and  Wilbrakam 
appeared  before  Porfo'nsofi,  vicar-geueral,  &c.  and- al- 
leged 
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%fged  Umi  B^  Adserieg  4ied  inteftate»  leamg  Fran€C^        18x5^ 
hiA  widow^  and  the  plaiiid£P  hb  only  child,  and  that      Ac^^^j^r 
J^ivMces  died  without  taking  administration,  and  that        «<f  <i('>'^ 
Ute  plaintiff  had  intermeddled  in  and  poflseaaed  himadf 
^the  goods,  &C.  of  the  said  D.  Ackerley^  and  that  the 
jMntiff  resided  within  the  dipcese  otJBath  and  Wetb^ 
4Uid  therefore  he  prayed,  and  the  Ticar-general  decreed, 
a  requisition  to  the  Bishop  of  Bath  and  fVetts^  his  vicar- 
general,  &c  to  cite  the  plaintiff  to  appear  before  him,: 
JParkinsonf  his  surrogate,  &c.  in  the  consistory  court  of 
Chester y  on  a  day  given,  then  and  there  to  take  on  him 
letters  t^  administration  to  D.  Adkerley,  and  also  to  ex" 
Mbit  an  inventory  ^  aU  the  goods^  4^.  of  the  deceased^ 
which  had  come  to  his  hands^  and  also  to  render  a  true 
MCcoipUj  4'c  at  the  instance  of  Oldham  and  Wilbraham^ 
whom  the  proxy  alleged  to^have  an  interest  in  the  eoods» 
Jec  of  tlie  deceased.    And  thereupon  citation  is  xnada 
to  the  plaintiff  to  do  in  manner  and  form  above  prayed^ 
under  )>ain  of  the  law,  &c.  by  the  Bish€^  of  Bath  and 
WdU^  in  piHTSuance  of  letters  of  request  made  td  him 
by  Parkinson  as  vicar-general;  and  at  the  day  and 
place  above  assigned,  before  Mawdede^y  as  surrogate^ 
•&C.  the  same  citation  and  service  thereof  upon  the 
plaintifl^  are  certified  I7  the  said  bishop,  and  the  plain* 
tiff  not  appearing^  the  citation  is  continued  to  the  next 
.court ;  at  which  court,  before  the  surrogate,  the  plain** 
tiff  being  called,  his  proxy  appears  and  prays  time  to 
iiiew  cause  to  the  second  court,  which  was  allowed* 
The  case  Aen  set  forth  several  subspqu^t  courts  at 
vrfakh  the  plaintiff's  proxy  prayed  and  obtained  ferther 
time^  and  a  requisition  to  be  made  to  the  Bishop.of 
.  Bath  and  Welk  to  take  his  declaration,  which  waa  not 
MtauTiedt  and  finally  that  at  a  court  hdd  before  the 

surrogate^ 


PaK  Kill  SON. 


414  t;As£s  ZK  Hilary  tERM 

1815*  tmtogat^  the  plaintiff  was  charged  with  contunia^  ill 
*        not  taking  upon  him  the  administration,  nor  diewiag 

agmna  cause  to  the  contrary,  and  was  decreed  contumadoas, 
and  ia  pain  of  his  contempt  to  be  excommunicated  i 
and  it  was  also  decreed  tiiat  a  requisition  should  go  to 
die  Bishop  oiBaih  and  Welis  to  cause  him  to  be  de« 
nounced  excommunicate.  And  thereupon,  by  a  sche- 
dule of  excommunication,  reciting  that  MawdesUy^  as 
surrogate^  &c  had  pronounced  the  plaintiff  to  be  con-, 
tumacious  by  reason  of  his  manifi»t  contempt  of  the 
law  and  the  ecclesiastical  jurisdiction,  for  not  taking 
upon  him  the  administration,  he  having,  as  allied,  in* 
termeddled,  &c.  and  in  pain  thereof  to  be  excommu- 
nicated  with  the  greater  excommunication,  therefore 
MawdesUy^  as  surrc^ate,  &c.  excommunicated  and  ex- 
cluded the  plaintiff  from  the  communion  of  the  church ; 
which  schedule  was  transmitted  to  the  Bishop  of  JBoA 
and  JVellSj  in  order  to  be  read  in  the  parish  church 
where  the  plaintiff  resided,  but  was  not  read.  Against 
this  decree  and  sqitence  the  plaintiff  appealed  to  the 
prerogative  court  of  Yorky  who  decreed  the  plaintiff  to 
be  absolved  from  the  said  sentence  of  excom^iunica* 
tion,  and  afterwards  decreed  the  cause  to  be  ill  ap- 
pealed, and  to  be  remitted  back  to  the  Judge  from 
whom  it  was  a{qpealed,  and  condemned  the  plaintiff  in 
costs.  Against  which  decree  and  sentence  the  plaintiff 
appealed  to  the  court  of  Delc^tes,  who^  by  interlocu* 
tory  decree^  pronounced  for  the  appeal,  and  interposed 
in  the  said  cause,  that  the  Judge  Srom  whom  the  cause 
was  i^pealed,  had  proceeded  wrongfully  and  unjusdyt 
and  did  retain  the  principal  causey  and  therein  did  dis* 
miss  the  plaintiff  frt>m  the  original  citation,  and  from 
all  farther  observance  of  justice  in  the  said  cause.    Hie 
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th^  stated  that  the  plaintiff,  predously  to  the        1815. 


commencement  of  the  above  proceedings,  received  cer-  ■ 

tain  arrears  of  rait  due  in  the  lifetime  of  D.  AckerUy^        agdna 
of  certain  estates  of  which  D.  Ackerley  was  trustee,  to 
the  amount  of  72/.  105.,  and  negatived  that  the  de- 
fendants or  either  of  them  acted  with  any  malice. 

Tlie  question  for  the  opinion  of  the  Court  is,  whe^ 
ther  the  plaintiff  is  entitled  to  recover,  against  both  or 
either  of  the  def^idants;  if  he  is,  the  verdict  to  stand 
against  both  or  one  of  them,  as  the  Court  shall  direct ; 
if  not,  a  nonsuit  to  be  entered. 

Two  questions  were  made  for  the  defendants;  ist, 
%hedier  an  action  upon  the  case  would  lie  against  the 
'Ecclesiastical  Judge  under  the  circumstances  stated,  it 
being  contended  by  the  defendants  that  the  Judge  had 
jurisdiction,  although  the  proceedings  were  erroneous. 
2dly,'  wliether  the  action  would  lie  without  malice. 

Richardson,  for  the  plaintifl^  argued,  upon  the  ist 
point,  that  the  action  would  lie,  and  he  denied  that  the 
.Judge  bad  jurisdiction,  or  if  he  had,  still  the  action  lies. 
It  a  bud  down  in  2  Insi.  623.,  **  If  a  man  be  excom- 
manicated,  and  ofier  to  obey  and  perform  the  sentence^ 
mad  the  bishop  refuse  to  accept  it,  and  to  assoUe  him^ 
he  shall  have  a  writ  to  the  bishop  requiring  him,  upon 
perfonnance  of  the  sentence,  to  assoile  him;  and  the 
reason  is,  that  by  the  excommunication  the  party  ia 
disabled  to  sue  any  action  or  to  have  any  remedy  for 
any  wrong  dcme  to  him,  so  long  as  he  remains  excom- 
municate. And  also  the  party  grieved  may  have  his 
«cti<m  on  the  case  against  the  bishop,  in  like  manner 
M  he  may  when  the  bishop  doth  excommunicate  him 
£>r  a  matter  which  beiongeth  not  to  ecclesiastical  cog- 
nizance/* 
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1815.       nteaee.'*    The  same  law  is  adopted  3  fit  Gm.  icf^y 
mAuhDoct.^Stud.DiaL%.e.'i2.  «« That  aotioa  Uetk 
against  an  Eedesiastkal  Judge  as  wcU  for  refnsing  \m 
PARkiNtoii.    3g3Qi|0  n  party  exoommunicate^  where  he  ought  by  hpw 
to.  be  assoUedy  ee  for  excommunicadng  him  in  a  matter 
where  the  C!ourt  has  no  jurisdiction;  and  though  • 
pr«oninire  liethf  yet  the  party  may  have  an  action  on 
the  case."     Soy  12  Rep.  Tj.Prokibitumf  *'If  he  show 
his  cause  to  the  bishop^  and  request  him  to  assoile  hinw 
for  this,  that  he  was  excommunicaled  after  the  oflfenoe 
was  pardoned,  or  this,  that  the  cause  doth  not  appear 
to  be  of  ecclesiastical  o^pusance^   and  he  refuse  to 
afumle  him,  so  that  he  is  now  disabled  to  sue  any  wiit 
of  the  king  so  long  as  he  remaias  eKoommnnicaladt  he 
may  have  an  action  siur  k  case  against  the  ordinaiy^ 
who  hath  done  him  this  wrong  to  disdde  him  in  diis 
case."    As  to  what  is  above  said  of  a  request  to  be 
made  to  the  bishop  to  assoile  him,  that  is  meant  of 
cases  where,  the  Judge  haviqg  jurisdiclicm  to  teoom- 
municate^  the  party  prays  to  be  assoiled  upon  matter 
sub$equent,  ddier  as  having  conformed,  or  as  being 
pardoned,.  &c.  and  where  action  against  the  oidiaaiy 
would    be    for   a  nonfeasanoe   only;   but  a  raquesl 
cannot  be  necessary  where  the  Judge  acts  without 
jurisdiction^   and  where   the  qLcommunication   iftBdf 
being  the  gravamen  the  action  lies  for  the  misfeasance^ 
It  appears,  therefoore,  that  where  t^e  Jhidge  has  n6 
jurisdictbn,  or  where  having  jurisdiction  he  has  refused 
to  assoile^  an  action  will  lie.    Now  here  the  defend^ 
ants  had  no  jurisdiction;  for  the  suit,  aa  it  appears  fiwH 
ibe  prayer  of  the  promovents,  the  citation  and  aoboe^ 
quent  proceedings,  was  to  compel  the  plaintiff  to  take 
on  him  letters  of  administration  and  to  account,  &c; 

but 
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b«t  tlie  ordinary  has  no  jurudiction  to  compel  a  man        tSi;* 
lo  take  letters  of  administration  and  to  account,  neither       -^-— 
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vill  the  party's  intermeddling  j^ve  him  jurisdiction)     ^  tf^tftm/ 
though  it  will  make  him  who  intermeddles  executor  de 
aon  tort    If  the  defendants  had  jurisdiction  to  grant 
lett^ii  ct  administration  to  the  intestate,  does  it  fol« 
low  fromthence  that  they  had  jurisdiction  to  compel 
the  plaintiff  to  take  them  ?    Or,  if  thqr  might  have 
^ted  him 'to  take  administration  or  renounce  it,  in  the 
alternative,  can  it  be  said,  when  thef  have  cited  him  to 
take  administration  absolutdy,  and  have  excommtini* 
cated  him  for  not  dmng  so,  that  this  is  merely  error  in 
the  proceeding  ?   Is  it  not  rather  an  nnkwfiil  assump- 
tion to  exercise  a  compulsory  power,  when  in  truth 
they  have  but  a  power  to  be  exercised  at  the  optical  of 
the  party  ?  As  the  defendants  would  have  it,  because 
they  may  grant  administration  if  administration  be  re^ 
quired  of  them,  therefore  they  may  compel  the  taking 
of  administration,  if  it  be  not  required.     And  therefore 
this  case  does  not  come  within  the  distinction  taken  in 
the  Mankalsea  case  (a),  when  a  Court  has  jurisdiction 
of  a  caus^  but  proceeds  inverso  ordine  or  erroneously; 
for  here^  for  the  above  reasons,  the  G>urt  had  not  juris* 
diction  of  the  cause,  and  the  whole  proceeding  is  coram 
tion  judioe.    And  in  Beaurain  v.  ScoU  (&),  which  is  in 
pari  materift,  damages  were  given  against  the  ecde- 
yiMrfiAAl  Jadge^  on  the  ground  either  that  he  had  no 
lorisdiction,  which  seems  to  have  been  the  opinion  of 
liord  Eidon  (c),  or  that  he  had  exceeded  it.    By  the 
common  low,  administration  of  die  goods  of  an  intestate 
bakmged  to  the  ordinary,  but  since  tiie  statute  (<!}  the 

U)  10  Rep.  76w  «<  {I)  3  Camf.  N,  P.  C.  38! 

(c)  B0rmae*$  cue,  16  Fes.  34S.  (i)  31  M  3»  c.iu 
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1815.        ordinary  shall  depute  the  next  .firiend  to  adwioiMtf 
^'  and  therefore  he  oucfat  to  cite  the  next  of  kin  to  ib0 

agriinst  deceased  before  he  grants  administration  Co  another. 
But  the  citation  ought  not,  as  in  the  case  at  bar,  to  be 
by  way  of  compulsion  under  pain  of  law,  but  only  by 
way  of  notice,  in  like  manner  as  upon  piooeedings  in 
the  admiralty-court  for  mariners'  wages,  a  dtatkm 
goes  to  the  owners  of  the  ship.  If  the  next  oi  kin  doei 
n(yt  come  in  upon  citation,  or  comes  in  and  renouncesy 
administration  shaH  be  given  to  another,  but  neither  his 
neglect  to  appear,  nor  his  refusal  to  take  letters  of  admi- 
nistration is  any  contempt,  nor  can  his  appearance  giT« 
the  ordinary  any  jurisdiction  which  he  had  not  befove. 
Here  then,  admitting  that  inasmuch  as  it  was  in  d  mat- 
ter of  granting  administration  the  defendants  had  joris- 
diction,  and  might  cite  the  plaintiff  as  next  of  kin, 
where  is  the  authority  to  shew  that  they  shall  not  be 
liable  to  an  action  if,  liaving  a  limited  jurisdiction,  they 
do  an  act  injurious  to  the  plaintiff,  and  which  is  clearly 
beyond  their  jurisdiction,  though  the  occasion  of  it 
may  arise  out  of  a  matter  (Nriginally  within  their  juris- 
diction ?  From  the  point  where  the  excess  begins  tbe  ju- 
risdiction ends  and  they  are  acting  without  jurisdiction ; 
and  that  seems  jto  be  the  principle  which  governed 
Teny  v.  Huniinglon  (a).  And  Groenvdt,  v.  BuraoeU  (b) 
is  not  an  authority  in  favour  of  the  defendants,  because 
it  was  there  held  that  the  persons  against  whom  the 
action  was  brought  had  jurisdiction  to  decide  on  the 
matter,  and  to  convict  and  fine,  and  their  judgment 
upon  a  matter  of  fact  within  their  jurisdiction  was  not 
traversable.  2dly,  That  the  action  will  lie'  without 
malice.     Com.  Dig.  (c)  says,  <<  An  action  upon  tbe 


(«)  Hmt^,.  48»       Q)  SaJk.  ^96.       {e)  Action  ti^Mi  tke  cifc,  A. 
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it  &  action  fiHinded  upon  a  wrong  f  it  does  not  say  a        i9t^m 

•malicious  wrong*    Again,  "  In  all  cases  where  'a  inan       — — 

has  a  ^aiporal  loss  or  damage  by  the  wrong  of  another,'        ^J^^la 

•he  may  have  an  action  upon  the  case  to  be  repaired  in    PA<wMi«fif* 

damages."    Now,  though  it  be  no  wrong  if  a  Judge 

in  a  matter  within  bis  jurisdiction  fofm  an  erroneous 

opinion,  becaude  a  duty  is  citst  upon  him,  and  he  is 

(HTotected  as  to  errors  in  judgment,  yet  it  is  other^irise 

if)  having  only  a  limited  jurisdiction,  he^  outsteps  thd 

bounds  of  it.  Or  aetb  where  he  has  none,  by  which  a 

damage  accrues  to  another.     That  excommunication 

is  a  damage  need  hardly  be  stated,  for  by  it  the  party 

is  deprived  <<  de  fidelium  communione  &  ab  omni  actu 

legitimo/'     Also  ^\  cum  excommunicato  hec  orare,  nee 

loqui  palam  aut  abscondite,  nee  vesci  licet"  {a).    And 

what  does  it  matter  to  the  party  grieved  what  the  mo-' 

lives  were  for  the  act  from  which  his  damage  arises?* 

Therefore  if  a  man  stop  up  a  Way,  whereby  A.  cannot 

pass  to  his  colliery  (i),  or  if  he  disturb  A.  in  his  common" 

or  the  like^  an  action  upon  the  case  lies,  and  it  is  na 

answer  that  it  was  done  in  bona  fide  assertion  of  a  right 

and  without  malice. 

PMIUppSi  contra,  contended  that  the  action  trotilct 
tiot  Ills.  '  And  he  took  this  distinction,  that  if  the  ecde^ 
Aiartical  Judge  proceeds  to  etcommunicito  where  he 
has  no  jurisdiction,  an  action  lies  i^nst  him,  but  if  he 
has  jurisdiction,  there,  although  he  wrongfully  i^ro^ 
eeed  to  excommunicate,  no  action  li^.  And  her  said- 
tiie  same  distinction  was  taken  m  thb  Marshid9e(t 
^ase(c),  and  by  HoU  C.  J.  in  GroenveU  v.  BurweU(d)f 

(m)  Co.Lit.izz.h.  If)  $ulk/tS' 

M  fO  JRifl  76.  %  Rcfolntlbn:         (i/)  f  Lord  JS^nr.  4^ 
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i8i5«        by  Pencil  B.  in  Omtme  ▼.  PooU  {a)j  mdhy  De  Grijf 

C,  J.  in  Miller  ▼•  Seare{b).     Then  it  is  pkin  that 

i^mAii  bere  the  defendants  had  jurisdiction  over  the  penoa 
PAKKiMsoir.  ^  ^^  plaintiff,  and  also  over  the  subgect-matter, 
Tiz.  the  administration  of  the  intestate's  effects^  and 
were  empowered  by  the  statute  to  make  an  adminis- 
trator, and  might  have  cited  the  plaintiii^  as  next  of  kin 
to  the  intestate,  either  to  take  administration  or  to  re* 
nounoe  it  (c).  And  if  the  plaintiff  had  refused  to  ap- 
pear upon  such  citation  he  would  have  been  punishaUd 
lor  a  contempt  {d).  ^The  plaintiff  however,  appeared 
by  proxy,  and  migbt  have  shewed  causey  and  it  is  plain 
that  he  so  understood  it,  notwithstanding  the  fiirm  of 
the  citation,  for  he  did  not  object  to  the  citation,  but 
prayed  and  obtained  time ;  so  that,  as  fiur  as  in  him  lay^ 
he  has  given  the  Court  jurisdiction.  Formerly  it  seems 
that  the  ordinary  might  compel  a  person  named  exe- 
cutor to  prove  the  wiU,  if  he  had  meddled  with  the 
goods  as  executor  (^},  and  likewise,  where  there  was 
no  will,  if  a  person  intermeddled,  the  ordinary  might 
compel  him  to  beocHne  administrator.  Accordii^ly  is 
Ought,  ordo  judiciorum  (/),  <<  Temeraria  Admink- 
tratio"  is  mentioned  as  one  cause  of  suit  before  the 
•odesiastical  Judge.  Hiat  {M^ctice  is  now  no  kx^ger 
in  nse^  nor  is  it  material  to  the  defendants  that  it  should 
be^  becoose  it  is  enoogb  to  protect  them  if  th^  bad 
jttnsdiction  to  call  iqpon  the  plaintiff  to  take  adminia- 
tnition,  without  she?ring  that  th^  could  have  cobh 
peUed  him.  And  therefoew  fldmitting  that  their  dta- 
tioDy  which  left  the  plaintiff  no  option  but  that  of 

(«)  %  Istw,  1560L  (h)  %  BL  Rep,  1145. 

\c)  4  Bum's  E,  L,  a8a  7th  cd.  (i)  RH,  948. 

(r)  tkiL  S40.  (/)  De  caaus  tcitftmentanit,  TCU.  »ao.  x. 

taking 
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faking  admmistratibn,  was  void,  still  it  was  no  more  181 5, 
than  an  erroneous  proceeding  in  a  cause  over  which  ■'  ■  ■ 
the  Court  bad  jurisdiction,  for  which  the  Judge  diall  not  ^«^'^ 
be  answerable.  So,  in  Birch  v.  Lake  {a)  it  was  held  P^******' 
that  a  citation  ex  o£Scio^  wliich  wa»  in  use  while  the 
oath  ex  officio  continued,  was  not  allowed  after  the 
atat.  iTliliz,  had  ousted  the  oath  (b) ;  and  therefore  a 
prohibition  was  granted  to  the  vicar-general  who  had 
issued  it;  yet  the  Court  said,  <<  the  party  grieved  could 
have  no  action  against  the  vicar-general,  being  a  judges 
and  having  jurisdiction  of  the  cause,  though  he  mistake 
his  power."  And  that  cause  must  have  been  either 
testamentary  or  matrimonial,  because  in  no  other,  as 
it  seems,  was  the  oath  ex  officio  ever  administered  (c). 
2dly,  Malice  being  negatived,  it  must  be  taken  that  the 
defendants  acted  under  error  of  judgment  only,  for  if 
they  knew  what  they  did  to  be  beyond  their  jurisdic- 
tion, that  would  be  malicious.  Then,  upon  the  autho- 
rities, it  appears  from  Cam.  Dig.  {d)  that  if  the  matter 
be  out  of  the  jurisdiction  the  party  may  have  his  re- 
medy by  a  prohibition  to  stay  the  suit,  even  after  sen- 
tence (^),  and  if  his  person  or  goods  be  taken,  in  which 
case  a  prohibition  would  not  afford  a  remedy,  he  may 
have  trespass.  Also,  where  a  damage  accrues  to  an«* 
other  by  the  negligence  or  misfeasance  of  a  person  in  a 
ministerial  office,  an  action  on  the  case  will  lie  (J^ :  as 
if  the  commissioners  of  the  lottery  do  not  adjudge  a 
prize  to  the  person  entitled  to  receive  it  {g)^  or  com« 
missioners  of  bankrupt  improperly  commit  (A),  or  a^ 

(«}  iMod,  185. 

ih)  Sec  Stats.  16  Car.  i,  r.  xi.  1.4.,  13  Car,  1.  r  la.  5. 4- 

(f)  a  JnsL  657.  (<0  Courts.  P.  15. 

(r)  LemtM  v.  Goulty,  3  T.  R,  3.  (/)  SulLN.  P.  7h 

{^)  Scbinotti  ▼.  Bumsted,  6  T.  i?.  646. 

(i)  MilUrf'  SiOTf,  %  BLPep.  X14X. 
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1815-  justice  of  peace  refuse  an  exaiyiination  upon  the  stftt^ 
27  Eliz,  (a).    But  this  is  an  action  without  a  precedent, 

^againii  in  which  a  judge  acting  in  a  matter  within  his  jurisdic- 
tion is  to  be  made  liable  for  having  mistaken  his  power* 
It  is  plain  that  in  the  passage  cited  from  2  Ifisi.  623. 
something  more  than  an  error  in  judgment  was  meant^ 
because  it  adds,  <<  Also  the  bishop  in  those  cases  may 
be  indicted."  And  in  a  case  analogous  to  the  present, 
LaxDrence  J.  said,  "  there  was  no  instance  of  an  action 
of  this  sort  maintained  for  an  act  arising  merely  from 
error  of  judgment,"  and  because  it  was  not  proved  that 
die  defendants  acted  maliciously,  the  action  was  held  not 
to  lie  (i).  There  are  other  cases  which  go  to  shew  that 
even  if  the  defendants  had  proceeded  entirely  without  j  a- 
risdiction,  the  action  ought  to  have  been  laid  fidso  et  ma- 
Jitiose,  and  so  proved,  as  in  Carlton  v.  MiU  (c),  it  was  so 
laid  and  sustained  upon  that  ground,  and  yet  the  citing 
the  plaintiff  ex  officio,  which  wias  the  cause  of  action  there^ 
was  wholly  without  jurisdiction.  Windhain  v.  Clere  (rf) 
recognized  in  Barnardiston  v,  Soame  {e\  and  Hocking 
y.  Matt/iem  (/),  are  to  the  same  point;  and  in  Hodson 
V.  Cooke  [g)  exception  was  taken  in  arrest  of  judgment 
that  it  was  not  alleged  that  the  defendant  kncvj  that  the 
place  where  the  action  arose  was  out  of  the  jurisdiction; 
but  it  wa$  held  by  three  judges  against  one  to  be  aide4 
by  verdict.  Upon  which  Pottv?/  B.  remarks  that  he 
thought  it  strange  that  the  git  of  the  action  should  be 
aided  by  verdict  (A).  And  in  Goslin  v.  fVikock(i) 
Irord  Camden  laid  down  the  rule^  **  that  if  you  hold  ^ 

{n)  Green  y.  Hundred  of  Bttcchekitrehf  1  i<c«.  313. 

{ky  Harnuin  v.  Tappeaden,  i  £asf,  SSS'  (^ >  Cro.  Car,  29 r. 

(i)  Cro.  Bliz.  130/  (o  PcUixf  47^-  if)  i  ^efH.  2d. 

{f)  Jhid.  369.  (*)  4  Zif/w.  157*.  (f)  »  »^,7x.  307. 
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nan  td  bail  in  an  inferior  court  when  you  know  it  hath 
not  jurisdiction,  and  mth  malice^  an  action  upon  the 
case  lies."  ogMna 

Parkinson. 

Richai'dsorij  in  reply,  said  that  it  did  not  follow  from 
Bw-n^s  E.  L.  that  the  plaintiff  was  liable  to  be  excom- 
municated, because  he  was  punishable  for  a  contempt ; 
neither  did  Ought,  prove  that  the  ordinary  could  com- 
pel  a  person  to  take  administration.     And  the  decree 
of  the  Delegates  in  the  case  at  bar  shewed  that  he 
could  not,  and  therefore  they  dismissed  the  plaintiff 
from  the  citation  ab  origine,  because  it  had  for  its  ob- 
ject tlic  compelling  him  to  become  administrator  undier 
pain  of  excommunication.      What  the  Court  said  in 
Birch  V.  Lake^  l^ide  that  it  was  extrajudicial,   is  very 
doubtful,  for  afler  an  act  of  parliament  has  ousted  the 
judge  of  jurisdiction,  it  seems  strange  to  say  that,  if  he  will 
nevertheless  proceed,  the  party  grieved  shall  not  have  an 
action.     It  is  contrary  to  Lord  Coke  and  the  authorities 
before  cited.   The  other  cases  mentioned  for  the  defend- 
ants for  the  most  part  turn  upon  the  distinction  appli- 
cable to  actions  for  malicious  prosecutions,  where  malice 
must  be  proved ;   and  as  to  the  answer  given  to  2  Inst* 
623.  it  by  no  means  follows,  because  it  is  said  the  bishop 
'  might  be  indicted,  that  therefore  malice  must  have  been 
intended  in  those  cases;  for  in  many  cases  where  there 
is  no  malice,  as  fbr  doing  acts,  or  refusing  to  do  them, 
where  the  public  is  concerned,  or  a  public  duty  is  cast 
Dpon  a  man,  an  indictment  lies« 

Lord  Ellenborough  C.  J.     If  it  were  necessary  I 

should  like  to  look  at  several  of  the  authorities  which 

'  ^ave  been  cited*     But  the  impression  of  my  mind  at 

y  f  4  present 
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1 8 15.        present  is,  that  this  action  is  not  maintainable  if  the  eo» 
■  clesiastical  court  had  a  general  jurisdiction  over  the 

Igtmt  subject-matter;  and  that  it  had  general  jurisdiction 
PAmKiNsov.  ^^gjj.  ^^  subject-matter,  and  in  regard  to  some  of  the 
particulars  mentioned  in  the  citation,  there  can  be  no 
'  doubt,  I  accede,  however,  to  the  decision  of  the 
Court  of  Delegates  that  this  citation,  must  be  considered 
as  a  nullity.  It  has  left  no  election  to  the  party  cited^ 
but  obedience. to  its  requisitions;  whereas  it  should 
have  given  him  an  election  to  shew  cause  why  he  should 
not  obey  them.  As  fitr  as  citing  him,  the  ecclesiastical 
Judge  certainly  had  authority  to  cite  him,  as  next  of 
kin,  to  appear,  in  order  to  take  cm  him  letters  of  admi* 
nistradon,  or  to  shew  cause  why  he  should  notr  I  do 
not  touch  upon  the  efifect  of  his  having  partially  admi- 
nistered by  intermeddling  with  the  goods  of  the  d^ 
ceased :  but  certainly  the  ecclesiastical  court  has  antho* 
rity  to  cite  the  next  of  kin  to  take  up<Hi  him  admini** 
.(ration,  or  shew  causey  and  if  he  does  administer,  to 
call  upon  him  to  give  an  account  of  the  goods  and  cre- 
dits of  the  deceased.  The  party  is  bound,  if  he  wiH 
take  administration,  to  give  an  account  of  it,  though  it 
may  be  that  the  ordinary  could  not  call  on  him  at  that 
moment  to  do  so,  and  to  give  an  account  of  e£fects  ok 
which  he  had  possessed  himself  by  an  irregular  intermed* 
41ing.  But  of  this  I  am  certain,  that  the  ordinary  had 
jurisdiction  to  call  upon  him  to  shew  cause  why  he 
should  not  take  administration  or  renounce  it;  and 
this  citation  had  so  done,  I  do  not  see  that  there  would 
have  been  any  material  objection  to  it.  But  can  any 
one  say  that  the  ordinary  had  no  jurisdiction  to  caU  on 
him  ?  It  is  true  that  the  defendants  should  have  given 
him  an  opportunity  of  bemg  heard  to  exphun  his  re^ 
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80D8,  and  to  moke  his  election;  and  that  not  having  so        1815. 
done  by  their  citation,  the  citation  is  bad;  and  there-  ■ 

fore  the  Court  of  Delegates  have  decided  rightly.  But  ajamt 
at  the  same  time  I  cannot  see  that  the  defendants  were  ^'**«^*'*»°"» 
wholly  without  jurisdiction,  and  I  think  they  would 
have  had  it  to  the  full  extent,  if  they  had  but  given 
him  an  election*  And  that  the  plaintiff  himself  un-« 
derstood  that  they  had  some  jurisdiction  appeal's 
from  hid  having  prayed  for  further  time,  llie  diffi-. 
cnlty  here  is  to  pronounce  that  they  had  no  jurisdic^ 
tion,  except  so  far  as  they  have  not  cited  him  to 
shew  cause.  This  mcxle  of  considering  the  question 
does  away  the  bearing  of  several  of  the  authoritiies 
dted  in  argument;  for  the  authority  of  Lord  Coke^ 
and  the  other  coses,  supposes  that  the  Judge  has 
no  jurisdiction  over  the  subject-matter,  in  order  to  maka 
the  action  maintainable  against  him :  but  here  I  think 
it  is  clear  that  he  had  jurisdiction  over  the  subject-* 
matter.  And  no  authority  has  been  cited  to  shew  that 
the  Jadge  would  be  liable  to  an  action  where  he  has 
jurisdiption,  but  has  proceeded  crrcmeously,  or  as  it  is 
termed  inverso  ordine.  Malice  forms  no  ingredient  in 
the  present  case;  therefore  it  stands  on  the  irr^ularity, 
and  error  in  the  proceedings  only,  and  where  tliat  is 
so,  and  the  Judge  hgs  jurisdiction  o\ej  the  subject-mat^ 
ter,  the  cases  diew  that  no  action  lies.  On  these 
grounds  it  strikes  me  at  present  that  here  no  action  is 
maintainable:  ifit  were  necessary  it  might  perhaps  be  fit 
to  look  at  the  authorities  to  see  how  far  the  defendants 
had  jurisdiction  to  compel  the  plaintiff  to  take  administra^ 
tion.  It  seems  to  me  that  this  citation  was  defective  only 
in  some  formal  particulars,  or  perhaps  it  may  be  called 
a  defect  in  substance;  but  still  there  was  no  want  of 

original 
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1815.        original  jurisdiction,  and  if  so,  it  appears  from  all  tli* 
■        authorities  that  the  defendants  are  not  liable. 


XciceRLsr 

agmntt 

IPAKKINSON. 


Le  Blanc  J.  I  am  of  opinion  diat  the  present  de- 
fendants are  not  liable  in  this  action.  We  ronst  take  it 
for  granted  upon  this  statement  that  they  were  wrong 
in  issuing  the  excommunication,  and  likewise  wrong  in 
the  citation.  That  I  think  is  to  be  assumed  from  the 
ultimate  decision  of  the  Court  of  Delegates,  which  is  a 
court  of  competent  jurisdiction,  and  whose  sentence  is 
to  be  considered  as  compulsory  on  us.  But  when  I  say 
that  what  the  defendants  did  in  these  respects  was  wrong, 
I  cannot  say  that  what  they  did  was  wholly  illegal,  inas- 
much as  the  subjectrmatter  was  within  their  jurisdiction. 
And  there  is  a  material  distinction  between  a  case 
where  a  party  comes  to  an  erroneous  conclusion  in  a 
matter  over  which  he  has  jurisdiction,  and  a  case  where 
he  acts  wholly  without  jurisdiction.  In  this  case  the 
subject-matter  was  peculiarly  within  the  jurisdictioii  of 
the  ecclesiastical  Judge,  and  within  his  jarisdictioa 
only,  being  a  matter  of  granting  letters  of  administra- 
tion to  a  person  who  died  intestate  within  the  diooese» 
It  appears  by  the  proceedings  that  they  were  instkated 
against  the  plaintiff  in  the  ecclesiastical  court,  as  next 
of  kin  to  the  deceased,  and  that  it  was  suggested  that 
the  plaintiff  had  intermeddled  with  the  goods  oS  the 
deceased;  and  thereupon  a  citation  was  prayed  and 
issued.  Therefore  it  appears  that  the  subject-matter 
was  peculiarly  within  the  jurisdiction  of  the  ecclesiasti- 
'  cal  Judge,  and  that  the  first  step  that  was  taken  beiore 
him  was  also  strictly  within  his  jurisdiction.  But  it  ap- 
pears also,  that  in  tlie  course  of  the  proceedings  in  the 
^ri^al  cause  the  defendants  have  acted  erroneously 
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jn  the  form  of  their  citation ;  for  we  must  take  the  cita*         1 8 15* 
iion  to.be  wrong  in  calling  on  the  plaintiff  absolutely  to        ' 
Xake  letter^  of  administration  instead  of  calling  upon         against 
)nm  to  take  letters  of  administration,  or  to  shew  cause 
jvhy  he  should  not,  or  renounce  the  taking  them  upon 
iiim ;  but  that  is  no  more  than  an  error  in  proceeding 
in  a  matter  over  which  they  had  jurisdiction*      Tlie  ** 

whole  fidlacy  of  the  argument  lies  in  considermg  every 
.atep  taken  in  the  cause  as  an  excess  of  jurisdiction,  be* 
cause  some  steps  have  been  erroneously  taken ;  wher^w 
the  distinction  is,    tliat  where  the  subject-matter  ia 
j^ithin  the  jurisdiction,  and  the  conclusion  is  erropeoufl^ 
although  the  pa|ty  shall,  by  reason  pf  the  error,  be  en- 
titled to  set  it  aside,  and  to  be  restored  to  his  fornix 
rights,  yet  he  shall  not  be  ^titled  afterwards  by  action 
to  daim  a  compensation  in  damages  for  the  injury  done 
l>y  such  erroneous  conclusion,  asi^  because  of  the  error, 
the  Court  had  proceeded  without  any  jurisdiction.    It 
seems  to  me  that  this  is  not  the  case  of  a  court  having 
proceeded  altoge{)ier  without  jurisdiction,   or  haying 
^ceede^  its  jurisdlptipn,  \}iit  of  a  court  having  juri^ 
diction,  and  havings  in  the  course  of  the  exercise  of  if; 
come  to  an  erroneous  conplusipn,  which  has- been  t)v9 
pause  of  the  damage. 

Bayley  J.  I  agree  with  the  Court  that  this  action 
pmnotbe  sustained.  The  only  authorities  cited  for 
the  plaintiff  are  those  where  the  ecclesiastical  Judg^ 
has  either  refused  to  assoile  the  party  when  he  was  en- 
titled to  be  assoiled,  or  where  be  has  acted  wholly 
yrithout  jurisdiction.  And  the  great  press  of  the 
p-gument  has  been  to  shew  that  here  the  cccIesiastioE^l 
jifudge  had  no  jurisdiction  over  the  subject-matter.  T^e 
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i8ic.  fallacy  of  that  argumeiit  lies  in  not  properly  adTertiii^ 

■  fx>  what  is  the  subject-matter  of  the  suit.    The  subject- 

a/J^'^  matter  is  the  granting  administration  of  die  intestate's 

PAiKJNsoif.  ^^^  3jjj^  yfi^  j^  yi^^  iQ  lljgt  3IJ  ^^  proceedings  are 

instituted.  What  the  proceedings  are  to  be  in  order 
to  obtain  administration,  dep«M]s  entirely  on  the  mode 
and  practice  of  proceeding  of  the  ecclesiastical  Court. 
Whether  that  Court  will  grant  administration  or  not  to 
any  person  before  citation  goes,  or  certain  previous  steps 
be  taken,  is  a  matter  which  they  must  know  as  con- 
nected with  their  practice;  but  how  are  we,  as  Judges 
of  the  common  law,  to  know  whether  their  pro- 
ceedings have  been  such  as  the  civil  •  or  canon  law 
requires?  Our  knowledge  of  what  is  conformable  or 
not  to  that  law  is  chiefly  derived  from  our  practice  of 
exercising  jurisdiction  over  those  courts  in  the  matter 
of  granting  prohibitions.  If  it  appears  that  the  ecde- 
Biastical  Judge  has  either  no  jurisdiction,  or  has  ex- 
ceeded his  jurisdiction,  this  Court  is  in  the  habit  of  in«- 
terposiog  by  granting  a  prohibition.  But  if  the  9p»> 
ritual  Court  has  jurisdiction,  I  am  not  aware  of  any 
instance  in  which  this  Court  has  granted  a  prohibitioi^ 
except  in  cases  where  it  proceeds  to  the  trial  of  a  mat- 
ter triable  only  by  the  common  law,  or  allows  a  thing 
not  allowed  by  the  common  law,  or  where  the  cm- 
struction  of  a  statute^  which  is  peculiarly  confined  to 
the  common  law,  comes  in  question.  If  then  the 
ecclesiastical  Judge  had  jurisdiction  in  this  case,  on, 
what  foundation  does  this  action  stand?  There  is  no 
other  foundation  than  this,  that  the  ecclesiastical  Judge^ 
who  hadjjurisdiction,  has  not  framed  his  citation  ia 
the  form  in  which  it  ought  to  be,  or  that  he  has  pro« 
nounced  excommunication  sooner  than  he  ought,  or 

that 


in  THE  FifTT-nWH  Yeae  OF  GEORGE  III. 


4i> 


diat  he  bas  adopted  a  proceeding  which  the  course 
and  practice  of  the  ecclesiastical  Court  do  not  warrant 
But  that  is  nothing  more  than  error  in  the  exercise  of 
the  judicial  functions  with  which  he  is  invested.  There- 
fere  I  do  not  think  that  this  action  is  maintainable 
upon  any  legal  principle.  It  is  said  that  this  citatioa 
ought  not  to  have  issued,  and  that  excommunication 
ought  not  to  have  been  pronounced ;  but  I  do  not  know 
that,  except  as  I  find  it  has  been  so  determined  by 
other  courts,  within  whose  cognizance  it  peculiarly 
lies  to  determine  it,  and  I  accede  to  it;  but  I  have  no 
knowledge  erf"  it  as  a  judge  at  common  law. 

Judgment  of  nonsuit  (a) 

(«)  PgfHpitrJ.  wu  absent  from  SeijctDU*  Inn. 
See  fUt.  53  G,  3.  c.  I17« 


1815. 


AcKXEitr 
PAauNtov. 


Barber  qui  tarn  against  Tilson.  (a) 

T^EBT  on  Stat  52  Geo.  3.  c.  39.  s.  34.,  brought  with 
the  consent  and  by  the  direction  of  the  corporation 
0f  TVinitg  Housey  Depf/brd  Strondj  to  recover  two  pe* 
nollies  of  $6L  each  from  the  defendant,  for  continuing 
in  the  charge  of  two  vessels  without  being  duly  licenced 
to  act  within  the  limits  in  which  such  vessels  were,  aftei 
a  pilot  duly  licenced  to  act  had  offered  to  take  charge 
cf  them.  And  the  venue  was  laid  in  London.  Ple% 
lul  dd)et  At  the  trial  before  Lord  JBllenboroi^  C.  X 
Mtthpl/mdan  sittings  ulher  Mchadmas  term  1813,  it 
i^ypeared  that  the  acts  done  by  the  defendant,  upon 

whkb  the  action  was  grounded,  were  done  on  the  river 

r 
(«]  Canie  was  shewn  at  Scijeants'  Inn  before  this  tcim. 

Thantes, 


In  debt  npon 
sut  51  G.  s- 
r.  39.  (pilot  act) 
for  penalties  for 
continuing  in* 
the  charge  of 
vesiek  without 
being  Iicensed« 
the  venue  must 
be  bid  in  the 
county  where 
the  oflcnce  it 
conmittad* 
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1 8 1 5«  TkameSy  and  in  a  part  of  it  which  is  eidier  in  the  county 
'  of  Middlesex^  or  in  the  countv  of  Swry^  aiid  not  ia 

Mgmnu  Londoiu  Exception  was  taken  that  being  an  action  gs& 
a  penal  statute  it  was  local,  and  the  venue  ought  to  have 
been  laid  in  the  county  where  the  offence  was  ccHn- 
nritted,  and  thereupon  the  plaintiff  was  nonsuited.  In 
die  following  term  a  rule  nisi  was  obtained  for  a  new 
triid,  and  upon  the  rule  afterwards  coming  on,  tbo 
Court  directed  the  facts  to  be  fitated  in  a  case  for  their 
opinion  upon  the  question,  whether  the  venue  was  prcM 
perly  laid  in  London.  If  the  Court  should  be  of  opinion 
it  was,  the  nonsuit  to  be  set  aside^  odierwise  to  standi.' 

JP.  Pollock  for  the  plaintiff  argued  that  the  venue  wai 
well  laid  in  Loncl(M.  And  he  said  that  (he  s&t  31  EUz. 
£••5.  s.  2.,  which  forbids  "the  offence  against  any 
penal  statute  being  laid  in  any  other  county  than 
where  it  was  committed,"  applies  only  to  statutes  th«n 
cnsting^  atid  not  to  subsequent  statutes.  And  so 
in  the  construction  of  the  statute  21  Jac.  i.  c.  4.  which 
is  in  pari  materia,  it  has  frequently  been  determine^ 
that  it  does  not  extend  to  any  offence  created  since 
that  statute;  yet  that  statute  (5.2.)  uses  the  wordir 
^<  any  penal  statute,"  as  well  as  the  statute  of  JBfe. 
Tie  decisions  upon  the  statute  21  JI 1/  are  Rex  V. 
Gaul(a)\  Hick^s  case  (J);  Attomey^Generalv.  Brawse{c)\ 
and  note  to  A.  G.  v.  Moyer  (d) ;  Harris  v.  Bayney  {e) ; 
French  v.  Coxon  (f) ;  more  fully  reported  in  a  note  to 
Selw.  KP.  579.  3d  ed.(^);  and  Aitomey-General  v. 
Ferris  {h).     It  is  true  that  the  statute  of  Eliz.s.4.  ex- 

{i^tSMlk.S7%    3  5«/hi99.    %Lin/s  Ahr.it.         (i)iSiA:37l^ 
{c)  Bunk  236.  {i)  Dfid,  ft6i.  (0  Cited  %  Str.  1081. 

if)  Ibid.  ii)  Sec  abo  dnirrmi.  %$.  (3)  ^  ir«m  H^. 

ceptr 
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4epts  some  cases  of  ofTenccs  against  future  statutes,  such  ]  8 1 5.- 
as  for  engrossing,  &c.  from  the  necessity  of  laying  the  ve-  — — 
nue  in  the  proper  county ;  whence  it  may  seem  as  if  the  against 
l^iskture  meant  to  leave,  all  other  cases  of  offences 
against  future  statutes,  not  excepted,  to  the  operation  of 
the  statute ;  but  that  would  be  drawing  a  general  infer- 
ence from  a  special  exception,  which  was  only  introduced 
BX  majori  cautela,  and  for  a  particular  purpose.  And 
the  legislature  have  not  left  it  to  inference,  where  they 
intended  to  include  future  statutes;  for  in  the  very 
next  section^  {S4  5.)  which  limits  the  time  for  bringing 
actions,  &c.  upon  penal  statutes*  the  words  are,  ^'  upon 
any  statute  penal  made  or  to  be  made.**  Again,  be- 
tween the  31  Elie  and  21  Jac,  not  less  tlian  33  statutes 
were  passed,  creating  upwards  of  70  penalties,  and 
yet  there  does  not  appear  to  be  any  instance  in  the 
bodes  where  it  was  ever  held  that  the  statute  of  Eliz. 
applied  to  them.  On  the  contrary,  Lord  Coke^  3  Insf. 
I  pa.,  in  his  reading  upon  the.stat.  21  Jac.,  declares  one 
of  the  mischiefs  intended  to  be  remedied  by  that  statute 
was,  <^  that  in  informations,  &c.  the  offence  supposed 
to  be  against  the  penal  law,  and  to  be  committed  in  one 
county,  was  at  the  pleasure  of  the  informer,  &c.  alleged 
in  any  dounty  where  he  would."  This  shews  what  the 
practice  wtu  in  the  interval  between  the  two  statutes; 
and  indeed  it  is  not  easy  to  account  for  the  provision 
in  the  stat.  21  Jac.  as  to  the  venue  upon  any  other 
groiHut  than  because  the  statute  oiEliz.  was  considered 
as  inoperative  in  that  respect.  Also  there  woi^lil  have 
been  no  necessity  for  express  provisions  to  confine  the 
venue  in  many  subsequent  statutes,  viz.  ai  Jclc,  c.  17^ 
«•  3*  against  usury,  2\Jac.  i.  c«  i^.  s,  12.  respecting  the 
making  of  woollen  cloths,  12  Gar.  2.  c.  13.  s.  3..  against 
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usury,  12  Car,  2.  c.  32.  5.  5.  against  exporting  wocJ,  if 
the  statute  of  Eliz,  was  an  existing  operative  enactment 
i^ahut  afiecting  all  subsequent  penal  statutes.  Com.  Dig.  {a) 
^^*^^'  does  indeed  consider  it  as  a  subsisting  statute,  but  cites 
no  case  by  which  it  appears  ever  to  have  been  treated 
as  such  since  21  Jac,  j.;  whence  it  may  fairly  be  con- 
eluded  that  the  statute  ofjac*  enacted  all  that  the  sta- 
tute o£Eliz,  did  before,  and  superseded  it  And  as 
the  confining  of  the  venue  operates  in  abridgment  of 
the  general  right  of  the  party  to  sue^  therefore  it  ought 
not  to  be  extended,  particularly  as  it  has  been  said  in 
some  of  the  cases  that  the  statute  applies  onfy  to  com<« 
mon  informers,  and  here  the  plaintiff  does  not  sue  in 
the  diaracter  of  a  common  informer,  for  he  sues  by 
licence  from  the  Trimty-Aouse  under  52  6. 3.  ^39.  s.  72* 
If  in  cases  like  the  present  the  offence  must  be  cnnfm^i 
to  the  county,  the  difSculty  of  ascertaining  the  precke 
limits  upon  the  river,  is  such,  that  it  will  oust  the 
Trini^house  of  almost  all  the  means  of  repressing 
oflfenoes  against  the  pilot-act 

Guma/j  contra,  denied  that  the  stat  21  Joe.  was  in 
P^ri  materifi,  or  could  afford  any  rule  for  the  constmo- 
tion  of  the  statute  31  JS/tx.,  for  the  statute  zi  Jacm  does 
not  ocmtroul  any  of  those  statutes  upon  which  psnal 
actions  are  to  be  brought  in  the  superior  cooits* 
And  such  was  the  result  of  Lord  Kemfmf%  f^pinioo  in 
Leigh  y.KefU{b),  ofter  be.  had  looked  into  the  old  cases 
on  this  subject ;  and  BuUer  J.  agreed  thereto.  And*  the 
same  appears  also  from  3  Inst.  192.,  which  stales  as  the 
pecood  misdiief  intoided  to  be  reaiedied  by  the  slatntc 
of  JJK.  the  intolerable  charge  of  the  sulyect  in  bein^ 

(«)  ru.  Jctm,  N.  i(x  tf)  3  r.  ^.  364. 

I  drawn 
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drawn  to  the  king's  courts  at  Westminster  upon  inform-         1815. 
adons  for  offences  against  any  penal  law.     Then  upon         ^^^^ 
the  statute  of  Eliz.  it  is  plain  that  where  the.  intention         agMmt 
was  to  confine  it  to  by-gone  statutes  it  is  so  expressed^ 
as  in  «.  I.  the  language  is^  ^<  any  penal  statute^  thai  hefbre 
4hat  timeTuUh  been  /[  but  Jn  s.  2.  the  words  are  general^ 
**  any  penal  statute.**     And  the  exception'  in  s.  4.  is 
decisive  to  shew  that  by  the  words  **  any  penal  statute" 
the  legislature  meant  to  include  future  statutes,  for 
otherwise   why  except  any  future  statute   from'  the 
operation  of  the  ad  section  ?    And  as  to  the  conclu- 
sion drawn  from  the  5th  section  having  expressly  men- 
tioned *^  statutes  made  or  to  be  made,"  viz.  that  the 
general  words  in  the  ad  section  are  to  be  restrained  to 
statutes  then  made,  the  contrary  seems  to  be  tlie  better 
conclusion,  unless  it  can  be  shewn  that  the  limitations 
as  to  the  venue  and  as  to  the  time  of  bringing  the 
action  were  not  meant  to  be  co-extensive.     In  Butter^ 
JleUL  V.  WindU  (a),  and  in  Bobinson  v.  Gartkwaite  \b\ 
both  of  which  were  actions  for  penalties  on  recent  sta- 
tutes, it  was  never  doubted  but  that  the  offence  must  be 
hud  in  the  proper  county.     And  in  BtdL  Ni  P.  194, 
the  statute  diEliz.  is  particularly  set  forth  as  a  subsist- 
ing statute.     With  regard  to  the  supposed  difficulty  of 
ascertaini:)g  the  limits  of  the  county,  it  may  be  answered 
that  it  is  no  greater  in  this  case  than  in  every  other 
where  the  crown  Is  concerned  to  prosecute  for  any 

offence  conunitted. 

< 

"  F.  Pollock,  in  reply,  observed  that  Bull.  N.  P.  195. 
mentions  the  stat.  3 1  Eliz.  solely  for  the  limitation  of 
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1 8 1 5.        the  time  of  action^  but  refers  to  the  %  i  Jac.  for  the  vennti^ 
-  which  shews  that  as  to  the  venue  the  latter  waa  ooov 
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^^nst  jidereQ  as  the  only  subusliog  statute.  And  as  to  the 
words  of  die  ist  section  of  stat.  jiEliz.  <<  that  befoce 
that  time  hath  baen^"  they  do  not  vefew  to  statutes,  but 
lo^#90»M^that  before  that  time  had  been  ordered  nol 
to  proaectita  UpoR  penal  statutes.  Therefore  the  argi»« 
tnent  daiived  from  ibe  supposed  wording  of  that  section 
fiiis.  Also  BuUd^leUL  V.  Windle  does  not  i^pear  to 
hme  paised  upon  0ie  ground  that  all  penal  actiaiia 
mtte  locali  but  that  tUe  particular  offence  in  thai  caae 
mm  a  local  omisrion  of  a  load  du^,  and  therefore 
futtly  to  be  confined  U»  the  place  where  done. 

'    Lord ^El&enbooovoh  C.J.    I  think  upon  the  eon* 
irtnietieii  6f  the  statute  dfEliz,  there  eannot  pottiUj 
bea-fidr  dMbt  in  ihifc  case.    The  only  doubt  raised  ia 
i^Mm  liie  statute  cfjames^  whether  that  be  an  entire 
and  ^wehite  repeal  of  the  statute  ^Eliz^  or  only  a  re* 
peal  to  a  certain  extent  and  for  certain  purpoaesy  and 
BEierdy.to  obviate  some  inconreoienoes  which'  were  wk 
proYided  for  by  the  statute  oSEUz.  namely,  to  prevent 
the  vexation  arising  to  the  subject  from  being  diswm 
to  B  distance  from  his  residence  in  ovder  to  attend  00 
the  administration  of  criminal  justice  in  the  courts 
above,  and  to  confine  the  prosecution  of  penal  actionr 
to  the  courts  below.    Hiat  the  statute  of  Eliz.  is  af 
universal  operation  and  extent,  is  dear  fix>m  s$.  i,  a> 
3,  4,  and  5.     As  to  the  words  in  the  first  section^ 
^  that  before  that  time  hath  been,^  I  agree  with  the 
learned  counsel  for  the  plaiatifi*  that  they  do  not  6een& 
to  relate  to  previous  atatute^  but  to  the  parsons  that 
befosstiiiltiBie  had  been  ordered:  not  to  Mowaxiy 
j-  5.  suit 
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unit  upon  any  penal  action.  The  clauM  is  somewhat  1815. 
perplexed  in  its  pfaraae,  and  I  do  nbt  wonder  that  the  *— 
learned  counsel  on  the  other  sitdd  thought  it  susceptible  tigainst 
of  a  diffident  interpretation.  The  w<»'d8  are,  <<  that 
DO  pexaon  other  than  the  party  grieved  shall  be  re^ 
ceived  to  inform  or  sue  upon  any  penal  sta^te^  that 
before  that  time  hath  been  for  any  nuisdemeanour/'  -«>^ 
if  it  had  stopped  there  it  must  have  meant  statutes^  but 
it  goes  on, — <<  by  order  of  any  of  the  Queen*^  courts, 
ordered  not  to  follow  or  pursue  any  suit  upon  any  penal 
statute ;"  -^  that  is»  no  person  tliat  hatk  been  ordered, 
&c.  If  the  words,  <*  that  before  that  tioke/^  to  the  eod 
of  the  clause^  instead  of  being  placed  where,  they  are^ 
had  followed  immediately  after  <<  that  no  person  other 
than  the  party  grieved/'  so  as  to  precede  the  words 
^  shall  be  received,"  &c.  then  this  oonstruotioa  would 
have  fi^lowed  in  continuity  of  text  according  to  the  na* 
tural  and  sensible  order  of  the  words.  Then  we  ooiM 
to  the  second  section,  which  enact$,  <<  that  in  any  do* 
duration  or  information  to  be  exhibited,  the  offence 
against  any  penal  statute  shall  not  be  laid  to  be  done  ia 
any  other  county  but  where  the  c<»itract  or  other  mattef 
rileged  to  be  the  ofience  was  in  truth  done;  and  that 
every  defendant  in  ^uch  action  or  informution  shall  and 
hiwfiilly  may  allege  that  the  ofience  supposed  to  b« 
committed  was  not  committed  in  the  county  where  al« 
kged."  Here  we  find  the  words  are  ^^  against  any 
penal  statutei"  la  there  any  way  in  wfaicdi  .it  could  have 
beea  couched  ia* more  general  wordsP  Om.  are  cont 
cttve  any  thing  jftiore  compcdiensive  ?  If  the  language 
had  been,  **  no  action  upon  any  penal  statnta  sbali  be 
htou^t,"  would  diat  have  .been  more  compreheosivt^ 
of  all  statutes  entitled  tothedescriptioff:of  paaaLsta^ 
e.  .  G  g  2       .  tutes? 
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i8x|«        tates?  Tliis  cannot  but  relate  to  statutes  both  in  time  past. 
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and  in  future.  Then  the  third  section  provides,  ^^  that 
ttitiiMU  the  act  shall  not  extend  to  any  sucU  officers  of  record  as 
have  ih  respect  of  thei^  offices  heretofore  lawfully  used 
to  exhibit  informations  or  sue  upon  penal  laws ;  but  that 
they  may  inform  and  pursue  in  that  behalf  as  thcj. 
might  have  done  before  the  making' of  the  act***  This 
is  a'  saving  of  the  rights  of  officers  of  record  to  sne  wi&- 
out  being  subject  to  the  restrictions  imposed  by  the  act. 
Then  comes  a  provision  in  the  4th  section-  whidi  says, 
**  that  the  act  shall  not  extend  to  the  laying  or  allying 
of  any  offence  in  any  declaration  or  information  for  or 
concerning  certain  offences  therein  named,  or  any  cf^ 
fence  committed  against  certain  acts  therein  also  named, 
or  for  any  offence  comprized  in  any  statute  made^  or  $0 
he  madey  against  ingrossing,  &c,  where  the  penalty  is 
twenty  pounds  or  above/'  Therefore  this  exempts  from 
the  operation  of  the  statute  certain  descriptions  of  of- 
fences committed  against  particular  statutes;  but  htfw 
could  it  be  necessary  to  e^^mpt  bflfences  Against  statute 
to  be  made^  in  any  one  instance,  if  in  no  one  instand^ 
the  provisions  of  this  statute  were  meant  to  relate  to 
future  statutes.  The  argument  arising  from  this  exemp* 
tion  seems  to  me  to  be  irresistiblew  To  make  a  specif 
es^emptlon  where  there  was  an  entire  exdunon  existing 
before  is  perfectly  incongruous.  Then  we  come  \b  tlte 
5th  section,  which  enacts,  that  ■<  all  aotions,  ftdL  lbr> 
any  forfeiture  upon  any  statute  penal  made  *dr  talte 
fittde,  whereby  the  forfeiture  is  or  shall  be  limildd^'lo 
the  crown,  shall  be  brought  within  two  years  after  As 
offenc^"  &c.  This  regidates  the  time  for.  bringing  the 
action,  and  it  imposes  a  limi  tation  of  time  in  respect  ^ 
pSL  mictions  opon  penal  statutes  inade^  or  t0  ie  moAi 
I  therefori 
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therefore  a  strong  and  most    irresistible  conclunon        l8i^< 
lirises  on  the  face  of  the  statute,  that  its  operation  was 
meant  to  be  general  and  universal,  comprehending  all 
statutes,  both  before  and  behind,  antecedent  and  subse- 
quent.    Then  follows  the  statute  otjamesy  which  was 
passed  in  ease  of  the  subject,  and  to  prevent  the  vexa- 
tion arising  by  reason  of  the  conmiencement  of  prose- 
cutions for  offinces  against  divers  penal  statutes  in  the 
courts  above.    I  had  conceived  that  the  object  of  this 
statute  was  to  redress  that  grievance  only;  for  that  as  to 
the  provisions  relating  to  the  venue,  they  were  only  in 
conformity  with  the  statute  of  EUz.    The  statute  re- 
cites, **  that  prosecutions  may  \better  be  commenc^ 
prosecuted,  and  tried  in  the  counties  where  the  offence 
•hall  be  committed;"  that  is,  from  the  institution  of  the 
prosecution  to  its  dose'all  proceedings  should  be  in  the 
county  where  the  oflPenoe  was  committed.     The  pre- 
amble goes  on  to  recite,  ^<  that  the  poor  commons  of 
the  realm  are  grievously  vexed  by  being  prosecuted  and 
4brced  to  appear  in  the  courts  at  Westminster/*  there- 
:fore  the  grievance  aimed  at  was  the  drawing  them  up 
front  their  homes  to  the  courts  at  Westminster.    For  re- 
>medy  of  this  grievance  the  statute  enacts,  ^^  that  all 
.pfisnces  against  any  penal  statute  shall  be  commenced^ 
fiiAe4» .  pros^uted,  tried,  recovered,  and  determined  by 
j«i9tipn>  &c.  before  the  justices  of  assize,  of  nisi  prius,  of 
<i;rfeip  and  tenmner,  and  justices  of  gaol  delivery,  or  before 
4)i?]U9tice6.  of  peace  of  every  county,  &c.  wherein  such 
n9fl&9l6oi  sli^l  ba  committed,  in  tlie  courts,  places  of  ju* 
j^^Kca^le,  <^.  liberties  respectively,  and  not  elsewhere." 
rlim  confines  the  suit  to  ^  provinctri  commencement 
iUid.$rovipcial  termination  of  it.     The  informers  are  to 
jSi^ihm  billt  before  any  of  these  descriptions  of  jus- 
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i$i5.        tioMy  when  they  come  into  their  oounties.    And  th# 
■  ciMise  farther  enacts,  <^  that  all  informations,  actionst 

dgaittst  &C.  either  by  the  A;ttomey-Oeneral  or  by  any  cfficer 
or  other  person  in  any  of  the  courts  at  Westmin$i€r^  for 
aiqr  ofibnoes  aforesaid,  shall  be  void/*  This  cats,  down 
the  power  of  the  AttomeyrOeneral  to  oomnenoe  cir 
prosecute  any  information  or  suit  for  cfifenees  against 
any  penal  statutes  before  then  made;  bat  it  lea;vc6  his 
power  entire  in  respect  of  any  subsequent  stalules.  It  goes 
on  in  the  2d  section  to  enact  <^  that  in  all  informationa 
^d  actions  for  any  offimce  committed  cht  to  be  com- 
jnitted  against  any  penal  statute^  the  offence  shall  be 
laid  in  the  connty  where  it  was  committed,  and  not  else* 
.where,  and  upon  de&ult  of  proving  that  the  ^bioe  was 
Imd  and  committed  in  tl&e  same  connt?^,  thea  iht  de- 
fendant shall  be  found  not  guilty/*  60  that  it  inforeea 
the  commencing  these  informations  or  actioBS  in  the 
courts  below  in  their  proper  eounties.  It  ako  aocooK 
l^nies  this  restraint  with  a-  special  pronsion  as  to  the 
necessity  of  observing  locality  in  laying  the  ctEence 
kk  such  informations  and  actions*-  Then  in  the  3d 
section  it  .further  requires  an  ilffidavit  to  be  made 
that  the  ofl^^  was  committed  in  tbe  connty  where 
the  suit  was  commenceii  Upon  this  statute  alcme  it 
has  beai  contended,  that  the  restraint  imposed  by  the 
statute  of  Elh:.  is  fakai  away.  But  that  iAytct  is  ex? 
pressly  disavowed;  for  so  &r  from  tdcing  away  the  re* 
atraint,  the  statute  of  James  inforees  the  neoessity  imposed 
by  the  stat  of  £{».,  by  enactmg  that  •the  sirit  shall  be 
prosecuted  and  laid  in  the  proper  county,  and  it  acoom-^ 
panics  the  enactment  by  reefuiring  an  affidavit  to  shew 
'that  it  is  in  the  proper  county.  The  statute  of  Jama 
therefore  4s  fordier  auxiliary  to  it.  Bnt  that  statute  has 
h&m  construed  to  extend  only  to  antecedent  statutes, 

and 
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ftnd  eveiy  instanee  wbere  an  actimi  iiasbeea  brought        i8i;* 
w  any  of  tbe  eouvts^it  fVestmualer  upon  any  ftiibaeqaent 
penal  statute^  is  an  .authority  giren  bdtb  by  tha  courts        as^fiKH 
foid  the  parties  themsdvet^  that  it  most  relate  to  atite« 
cedent  pe^al  atatutes  only,  and  not  to  sabsequent  ones,  • 
Kecurring  then  to  the  stat.  oi  Eiiz.  which  ia  so  clear, 
ne  may  fiiiriy  call  in  aid  of  it  the  coBStant  practice  that' 
has  obtained  in  all  penal  actioB%  of  laying  the  offenco^ 
in  the  proper  county.     There  do  not  appear  to  be  any 
cases  upon  the  subject  except  those  in  the  Exchequer,- 
which  being  upon  the  inforauiliQD  of  the  Attorney-* 
G^ieral  are  cases  excepted  out  of  the  statute^  or  those 
which  tamed  upon  the  want  of  an  affidavitas  peqvilred' 
by  the  statute  of  Jame$*    I  camiot  therefore  form  i^ 
doubt  in  my  owa  nund  but  that  the  statute  oSMhu  is  ia^ 
fuU  fprce  as  wdll  as  to  reniie  as  to  limitation. of  4ime.< 
The  point  was  not  disputed  in  the  two  instances  cite4* 
of  Butterfidd  v.  IVindle^  and  Bobim^n  v«  Gartbumte.    It 
was  not  made  a  question  upoq  the  argument  in  thoso 
coses,  that  the  stat«  oiEUz.  was  not  in  Ibrce,  or  that 
penal  actions  were  not  to  be  confined  to  their  propen 
qpulities.    And  it  seems  to  have  been  the  universal  per-t 
suasion  that  the  statute  of  JEUz.  has  full  operation  and 
f^rce^  and  has  the  effect  of  restraining  the  vanpa  in  all 
penal  actions  except  in  the  cases  in  the  Exchequer^ 
which  are  at  the  suit  of  the  Attorney-Ganeital ;  «n4 
which  practice  may  be  sustained  on  the  exception  con* 
tained  in  die  statute.    If  any  hardship  or  inconvenience 
j$  likely  to  press  on  the  respectable  and  important  body 
whose  interests  are  now  in  question,  in  consequence  of 
any  difficulty  of  ascertaining  precisely  when  offences  are 
committed  within  the.limits  o£ London  or  Middlesex^  the 
better  way  will  be  to  make  iq>plicatuxi  to  the  logislar> 
.^     -.*   *  G  g  4  ture 
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18x5.        tute  ia  order  to  have  that  difiicultf  obviated^  by  exempt  * 
-,  iog  them  from  the  restraint  imposed  by  this  statute. 

axainst  But  that  cannot  be  an  argument  to  affect  our  amstnic- 
tion;  .It  is  sufficient  for  them  to  have  brought  the  case 
before  tlie  Court,  and  to  have  had  the  point  settled  by 
our  construction  of  the  statute.  The  rule  will  be  con- 
sidered as  having  now  been  settled,  that  the  statute  of 
Eliz*  is  in  full  force,  and  has  a  binding  eflfect. 

Le  Blanc  J.  There  are  two  questions  in  this  case : 
firsts  whether  the  statute  of  E/fsr.,  which  requires  the 
ye^ue  to  be  laid  in  the  county  where  the  ofience  is  com- 
mitted, is  in  force  at  this  day ;  and  next,  whedier  it  ap-* 
plies  to  penal  statutes  which  have  been  passed  since  that 
statute.  The  question  originates  in  an  action  of  ddbt 
for  a  penalty  givm  by  the  stat.  52  Geo.  3.  c.  39.  That 
is  a  recent  act  of  parliament  which  gives  a  remedy  by 
abtion  in  the  courts  of  record  at  Westminster  for  a  pe- 
nalty imposed  on  the  particular  offence  here  alleged. 
Kow  the  statute  o^Mix.  begins  by  prohibiting  certain 
persons  from  being  received  to  inform  or  sue  upon'any 
penal  statute;  that  is  the  general  language  of  the  first 
clause;  and  the  ad  section,  which  regulates  the  laying 
of  the  venue,  and  upon  which  this  objection  is  raised,, 
uses  language  as  general,  that  the  ofience  agmnst  any 
penal  statute  shall  not  be  laid  in  any  other  county  but 
where  it  was  in  truth  done.  There  is  also  another 
clause  (5.  $w)  in  its  object  highly  remedial  to  the  subject, 
which  limits  tlie  time  for  brmging  actions  upon  penal 
statutes.  And  both  that  clause^  and  the  clause  which 
immediately  precedes  and  follows  ife^  wpesk  in  language 
which  cannot  be  mistaken  of  penal  statutes  made  or  to 
be  made.    The  first  of  those  clauses  excepts  from  the. 

necessity 
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necamtyof  laying  the  venue  in  the  proper  county,  in        1815. 
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actions  or  infomaatiixis  for  certain  specified  ofiences,  and 
amongst  others,  fi>r  any  o£Pence  comprised  in  any  statute  ;  agaiuii 
made  gs  to  be  made  against  engrossing,  &c  This 
atrongly  fortifies  the  more  enlarged  interpretaticm  of  the 
words  <^  any  penal  statute"  in  the  second  section ;  for 
unless  those  words  were  meant  to  comprehend  future  as 
.well  as  present  statutes,  where  co^ld  be  the  necessity  of 
excepting  any  cases  upon  statutes  to  be  made?  The  next 
^lause  is  that  which  limits  the  time  of  brii^mg  the 
action  in  cases  where  the  forfeiture  is  limited  to  the 
prown  only,  to  two  years ;  and  in  other  cases  where  it  is 
limited  to  the  crown  and  the  prosecutor,  to  one  year 
after  the  ofience  committed.  Ther^  we  find  also  that 
the  clause  speaks  of  any  statute  penal  made^  or  to  be 
made.  Hierefore  if  the  construction  to  be  put  upon 
the  words  any  penal  statute  in  the  2d  clause  shaU  not 
hold  that  they  extend  to  subsequent  statutes,  the  conse- 
quence will  be,  that  the  statute  must  in  one  branch  of  i(^ 
relating  to  the  time  of  commencing  the  action,  be  sup- 
posed to  have  imposed  a  limitation  extending  both  to 
present  and  future  statutes,  but  in  another  branch,  rer 
lating  to  the  venue^  to  have  imposed  a  limitation  ex* 
tending  only  to  statutes  then  existing.  That,  I  think» 
would  be  a  construction  so  incongruous. that  the  Court 
Will,  not  be  inclined  to  adopt  it.  And  therefore  for 
avoiding  any  such  incongruity  we  must  construe  the 
general  words,  ^^  any  penal  statute,"  iu  the  second  sec- 
tion, to  have  the  same  impprt  as  the  words  in  the  fifth  ' 
section,  <'  any  statute  made  or  to  be  made."  In  the  ^ 
sixth  section  the  language  isMvnewhatdifibcent;  it  pro^  . 
vides,,  that  where  any  actipn,  &c.,ia  or  shall  6e.iUmitedy 
\yy  any  statute  penal,^  to  jl^econ^^aped  within  |i  shpirt^r      .  ^ 

' '   time 
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1815.       time  than  ia  limited  by  that  statate,  it  sh^U  be  bvoiight 
-  within  such  shorter  time.    This  proviso  by  it&langiMge 

0gdmi  dearly  carries  forward  the  limitation  as  to  time  with  aview 
to  it3  being  applied  to  future  statutes  wherein  no  shorter 
limitation  is  expressed^  providii^  that  where  a  shorter 
time  shall  be  limited  by  any  penal  statute,  the  limitation 
in  the  statute  shall  not  interfere  with  it  I  should 
thei'efore  think  that,  taking  tlie  questicm  upon  the 
statute  itselif  assuming  it  to  be  in  force,  we  must  con- 
clude that  it  was  meant  to  apply  as  well  to  subsequent 
as  to  former  statutes*  But  it  is  said  that  the  statute  of 
Jama  either  repeals  the  statute  ofEliz^f  or  that  the  con« 
jtruction  which  has  been  put  upon  the  statute  of  Jama  * 
is  an  authority  for  a  like  construction  of  the  statute  of 
Eliz.  But  I  think  that  the  statute  of  Jcmes  is  not  a 
repeal  of  that  statute ;  it  contains  no  words  of  repeal, 
«ud  was  passed  diverso  intuitu.  Before  the  statute  of 
James  informations  and  actions  upon  penal  statutes  might 
have  been  brought  in  the  superior  courts  at  Westminster ^ 
and  the  whole  object  of  that  statute  was  to  do  away 
such  informations  and  actions  in  the  courts  at  Westmin* 
Ster^  and  to  confine  the  bringing  of  them  to  the  inferior 
courts,  in  the  counties  where  the  offences  were  conn 
mitted.  lliat  is  its  whole  object,  and  all  its  r^uhi-* 
tlons  will  be  found  applicable  to  such  informations  and 
actions.  The  statute  does  not  profess  to  limit  actions 
brought  upon  penal  statutes  in  the  superior  courts  at 
ff^estminster ;  on  the  contrary  it  enacts  that  no  action 
shall  be  brought  in  the  superior  courts  there.  The 
statute,  therefore,  only  restrained  the  laying  the  venue 
in  sudi  actions  as  should  be  commenced  under  it;  audit 
required  an  affidavit  to  be  made  that  the  v^iue  was 
properly  laid  in  such  actions.     Subsequent  decisions 

which 
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Miibh  have  been  alluded  to  in  argument,  have  dfeter-        1815. 
nuned  that  this  statute  does  not  extend  to  subsequent        "  ' 
penal  laws,  but  has  reference  only  to  statutes  of  a  prior         ^'^Jatf 
date.     The  Judges  probably  thought  that  the  statute, 
on  account  cK  its  iiaD'owing  the  jurisdiction  of'the 
conrtB  above,  and  of  the  Attorney-General,  ought  not 
to  receive  a  more. extended  construction  than  the  lan- 
guage cfit  required;  or  ptobably  for  the  reason  which 
is  adopted  in  BuUefs  Nisi  Prius^  that  where  ^  subse- 
quent statute  gives  an  action  of  debt,  or  other  remedy 
for  the  recovery  of  a  penalty,  in  any  court  of  record 
generally,  it  so  far  impliedly  repeals  the  21st  of  Jac. 
It  seems  to  me  then  that  the  statute  of  James  does  not  r^ 
peal  die  statute  of  £/>>.,  and  that  the  same  reasoning  and 
argument  which  probably  led  the  courts  to  determine 
Hpon  the  construction  of  the  statute  of  Jac.  that  it  did 
not  extend  to  subsequent  penal  statutes,  do  not  apply 
to  the  statute  of  EUz^j  and  therefore  that  the  latter 
statute  is  in  full  force  with  respect  to  the  limitation  of 
time  and  venue  in  all  penal  actions.     As  far  as  the  sta- 
tute of  James  was  in  force,  it  had  in  fact  pro  tanto  rc^ 
pealed  the  statute  of  Elix.f  because  having  confined 
informations  and  actions  to  the  inferior  courts,  it  fol- 
lowed that  those  informations  and  actions  must  depend 
on  the  regulations  of  that  statute.     But  actions  which 
lie  in  the  superior  courts  all  fall  under  the  statute  ot 
EUz.  and  must  on  that  account  be  brought  in  the 
proper  county  where  the  offence  was  committed,  and^ 
within  the  limited  time,  except  whefe  it  is  limited,  aa 
i>y  the  pilot-act,  to  some  other  time  (a).    It  seems  to 
ipe,  therefore,  that  the  nonsuit  was  right 

BiOTLEt 
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X815.  Bayuc9  X     I  entirely  agree  that  the  statute  of 

'  'JSltz.  is  a  subsisftinir  statute*  and  to  be  extended  to  eok- 

Ba»b»  ^ 

agami        sequent  penal  statutes,  and  consequently  that  the  Teniie 
in  this  case  is  improperly  laid.     That  statute  has  been 
fully  commented  on  by  my  Lord  and  my  BrDCher 
Le  Blancy  imd  it  is  sufficient  for  me  to  say  that  I  concur 
vith  their  comments  upon  it.    The  second  section 
directs  that  the  offence  against  any  penal  statute  ilnill 
not  be  laid  in  any  other  coun^  but  where  it  was  done. 
This  provision  is  general  in  its  terms,  and  is  capable  of 
being  restrained  to  by-gone  statutes  only,  or  of  being 
extended  to  by-gone  and  also  to  future  statutes.     But 
when  I  find  in  a  subsequent  clause,  viz.  the  fourth,  that 
an  exception  is  made  of  ofiences  comprised  in  aiij 
statute  to  be  made  against  engrossing,  &c   I  thmk  I 
must  conclude  that  it  was  the  intention  of  the  legis- 
lature to  extend  the  second  section  to  subsequent  sta- 
tutes; for  otherwise  those  words  of  exception  would  be 
perfectly  unnecessary.     If  then  the  statute  of  Eliz.  1^ 
plies  to  subsequent  statutes,  how  is  it  afiected  by  die 
statute  of  Jac.  ?    That  statute  does  not  contain  any  ex« 
press  words  repealing  the  statute  of  Eliz. ;  and  if  so»  it 
can  only  be  a  repeal  so  far  as  it  contains  provisicms  in- 
consistent with  tliat  statute.    Granting  that  the  statute 
otJac.  is  not  to  be  confined  to  proceedings  in  the  in* 
ferior  courts,  that  will  not  make  good  the  argument 
that  it  repeals  the  statute  of  Eliz.    For  the  second 
Section  of  the  statute  of  Joe.  provides  that  in  all  inibr- 
mations  and  actions  the  offence  shall  be  laid  in  the 
proper  county.    If  that  is  to  be  confined  to  informations 
aiid  actions  in  inferior  courts,  cadit  qua^tio  as  to  its  re- 
pealing  the  statute  of  Eliz.     If  it  is  not,  but  Is  to  be 
extended  to  informations  and  actions  in  the  superior 

coom^ 
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iMn^rt%'  it  will  then  hftve  a  general  relation. lo  allin-^        xS^S- 

Sotmatiom  and  actions  aa  well  upon  future  statutes  as       ""^ 

«ipon  statutes  then  pass^.  We  cannot  say  that  it  jff^'*^' 
x^aeals  the.  statute ^f  Eliz.^  without  at  the  .same  time 
sajing  that  the .  second  section  extends  to  subsequent 
statutes.  If  it  doea  not,  it  leaves  the  statute  of  iSbz.  as 
to  its  operation  upon  subsequent  statutes  untouched^ 
The  trueconstruotion,  as  J  appreh^id^  of  the  statute  o£ 
Jac^'  is  .that  it  applies  to  such  actions  only  as  are  brought 
be&re  the  several  courts  mentioned  in  the  statute,  in 
the  counties  where  the  offence  was  committed,  and  nol 
to  actions  in  the  superior  courts  at  Westminster.  The 
first  section  confines  the  prosecutbn  of  all  ofiEences 
against  penal  statutes  to  such  local  courts,  and  the 
scwod  section  enacts  that  the  offence  shall  be  laid  and 
proved  in  the  county.  Considering  the  statute  of  Jac. 
as  thus  restrained,  it  renders  all  the  decisions  upon, 
subsequent  statutes,  that  have  been  cited,  consistent 
with  the  statute  f^Eliz.^  because  all  those  decisions  will 
be  found  to  come  within  the  exception  in  the  statute  of 
EUz.y  but  there  is  no  exception  in  the  statute  of  Jac. 
The  statute  of  Eliz.  contains  an  exception,  that  it  shall 
pot  extend  to  officers  of  record;  this  of  course  extends 
to  informations  by  the  Attorney-Gmeral;  and  almo^ 
all  the  cases  cited  have  arisen  upon  informations  by  the 
Attorney-General.  I  recollect  when  this  case  was 
moved,  it  was  said,  that  by  the  statute  of  ^nn.  againpt 
usury,  the  offence  was  confined  to  the  county  by  aJ^ 
fssqnress  provision,  and  thence  an  inference  was  drawn 
^at  the  statute  of  Jac.  did  not  ex;tend  to  subsequent 
penal  statutes;  but  it  now  appears  that  that  provision 
was  necessary  to  meet  the  exception  in  the  fourtfi  secr 
lion  of  the  statute  oiEliz.  as  to  usury.  Both  the  sta- 
tute 
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1815*  tale  cSJke.  and  that  of  jinif.,  as  it  seems  to  me^  mte 
conistent  with  the  notion  that  the  statute  of  Elhu  is  atf 
eodstiDg  ati^ata»  And  certai|ily  it  would  have  beeo 
Temarkable,  if  so  inveterate  a  practice  as  that  oP  re- 
quiring the  Y^ue  to  be  laid  in  the  particular  county  in 
all  peiul  actions,  should  have  proved  to  have  been 
funded  upon  a  mistake  parading  not  only  our  own 
times,  but  all  preceding  times.  It  was  ccmsidercd  to  be 
necessary  in  Sibly  v.  Cuming  {a)  where  it  was  made  a 
question  whether  the  statute  of  Jac.  eictended  to  sulv 
sequent  statutes;  and  Mx.Mamfidd  in  the  course  of 
his  argument  said,  **  it  was  an  invariable  role  that  the 
action  must  be  brought  in  the  particular  county."  He 
^gave  a  wrong  reason  indeed,  though  it  served  his  argu« 
mont,  when  he  said  *^  that  that  rule  could  be  founded 
on  no  other  law  than  the  statute  of  JaeJ*  And  Bur*^ 
land  Serjtl,  who  was  a  p^son  of  considerable  expe* 
ilcince,  did  not  deny  the  rule^  but  he  said  ^<  the  reason 
of  laying  the  action  in  the  county  where  the  matter 
arises  is,  because  they  are  local  actions,  and  the  venue 
must  come  from  the  hundred.'*  In  that  perhaps  he  did 
not  satisfactorily  answer  Mr.  MaiiKfieUC%  argument; 
but  what  passed  tliere  shews  on  all  hands  that  it  was 
the  inveterate  opinion  that  the  action  must  be  brought 
in  the  proper  county.  I  must  repeat  that  it  would 
have  been  remarkable  if  the  profession  had  been  going 
6n  so  long  under  an  error;  but  on  sifting  the  subject 
it  turns  but  not  to  be  an  error ;  but  that  what  was  done 
tethe  two  cases  cited  (&),  and  what  has  been  con^dered 

as  thd  practice  in  such  a  variety  of  other  cases,   is 

I    .    ' 

.    (iiV4Aff^S467* 

i})  Sutttrptld  T.  H^indlt.    Xebittm  ?.  Gmibwaite, 

£)unded 
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feonded  on  the  statute  of  JSi».r  which  is  still  in  ibll  iSi$* 
fiifce. 

Jmlgment  of  nonant  (a).  «|«*vir 


^*»MMI. 


(4)  Damfier  J.  was  aUcnt  ftom  SerjeanU*  Ion* 


Masters  against  Scboggs.  (a)  ^^i 

TRESPASS  for  entering  the  plaintiflTs  house  aiid  T''*  Commis. 

taking  his  goods.     Plea,  jostifving  under  the  com-  eannot  aucst « 
•    .  n  n       t     T     •         rf»   .-T  n  o        i-       perion  in  re- 

missioners  of  sewers  for  the  hmits.  of  Holoom^  &c.  for  ipect  of  drains 

the  non-payment  of  iL  I6s.  assessed  by  the  commis*  nicatewlth 

sioners  upon  theplaintiff.  At  the  trial  before  Lord  Ellen-  th^rfdMnto 

borough  C.  J.  at  the  Middlesex  sittings  after  last  Easter  l^l^^^Zf'*^ 

term,  there  was  a  verdict  for  the  plaintiff  with  nominal  *»«  drains  is  so 
1  .   .  #.    ,      A^  •  ,       much  aboTC  the 

damages,  subject  to  the  opmion  of  the  Court  upon  the  sewer,  that  the 

^  ,,       .  stopping  of  the 

following  case :  ^^cr  cSuld  not 

The  plaintiff's   house  is  situate  in  the  parish  of  KSJ'jlJe  wa^w 

Hampsteady  above  two  miles  from  the  boundaries  of  the  *?■* '°  \"J"'« 
•^  ^     ^  ^  his  premises. 

city  of  Londofij  but  within  the  division  of  Holborn.  and  if  he  be 
The  basement  story  stands  307  feet  above  the  level  not'appear  that 
of  the  crown  of  the  arch  of  the  great  northern  sewer  be,  benefited  by 
at  Battle  Bridge,  the  stopping  of  which  sewer  could  ^^^^^.^ 
not  possibly  throw  back  the  water  so  as  to  injure  his 
premises.      The  drains  from  his  house  and  premises 
go  into  other  drains  in  the  parish  of  iXzmp^/^a^  which 
communicate  with  and  fall  into  the  river  Fleet^  and  'all 
togetlier  fall  into  the  great  northern  sewer  at  ^^tle^ 
Bridge^  and  by  that  sewer  are  ultimately  conveyed  into 
the  Thames  at  Black  Friars  Bridge.    The  Biiiei^ISeet 

(f)  This  case  was  argued  at  Serjeants*  Inn. 

whicli 
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BnU  per  Cwiam^  It  ought  to  appear  that  the  partyr 
ineceive%  or  &  likely  to  receive  a  benefit.    That  is  ne- 
tiaitrt        gatived  in  one  respect,  and  is  not  shewn  in  any  other. 

Per  Curiam^  {a)  Judgment  for  the  Fhiintifr 

M  Ihtm^ler  j;  wts  absent  fram  SeqcanU*  loiu 


*^J^        Hestaee  and  Another  quf  tam^  &c.  agamst 

Hertz. 

DefeoJint  'T'HE  defendiant  was  served  with  a  copy  of  an  aliar 
copfof  alatiut  latitat  in  the  name  of  Moses  Isaac  HertZy  irv  air 
tlonby  awTOog  aetiOn  of  debt  for  penalties  upon  the  statute  of  usury, 
dandmi  fikd  *°^  ^  declaration  was  filed  conditionally  against  him  by 
m^tionally  ^1,^^  nam^  with  notice  to  plead  in  eight  days,  and  no- 
Mme,  to  which  tice  of  declaration  was  also  in  that  name.    The  defend* 

Mendatit  ap- 
peared anil        ant  entered  an  appearance  with  the  clerk  of  me  common' 

nomer.   Held  hwls,  and  filed,  in  person,  a  plea  of  misnomer  in  abate- 

OTdcAi°S*cnd  iftent,  that  his  name  was  iKmnV/Joco&jy^r^^    Where- 

Sfritiin  b^  ^*-  upon  a  summons  was  obtained  by  the  plaintiflfe  for  leave 

substituting  the  to  amesd  the  biH  and  declaration,  by  substituting  Ae' 

tiue  name  was  r-«  -  •.    •  •    ^        w 

good,  and  that  true  name.  The  summons  was  attended  before  Dam^ 
amendmeiit  pier  3.  by  counsel  on  both  sides,,  when  an  order  was 
kr^piUrU^^     made  to  amend  the  bill  and  declaration  as  pfayed,  upoir 

payment  of  costs;  and  the  amendment  was  made  ac-^ 

cbrdingly; 

Hciroyd  in  the  last  term  obttJned  a  rute  nisi  for  set* 
tmg  aside  the  proceedings  for  irregularity,  or  for  dis- 
charging the  Judge's  order.  And  he  cited  Doo  t; 
Bixtoher  (a),  and  Corhett  v.  Batzs  (d),  to  shew  that  thar 

(«)  3  7.  R,  6x1.   8cf  aiM  Stkms  r,  Qmm^  xo  &islt  yA. 

plaintina 
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piaintifK  could  not  have  filed  this  declaration  b^r  tde        t8i5« 
fight  name  because  the  defendant  had  not  appeared ;  so 
lieither  shall  they  be  at  liberty  to  amend  it. 


.   TAe  Attametf'General  and  Marryat  shewed  cause  and 
contended  that,  it  was  a  familiar  practice  after  a  plea  of 
misnomer  to  allow  the  party  to  amend  his  declaration  ^ 
only  this  being  a  practice  ^nsually  conducted  at  cbambers^ 
instances  of  it  were  not.  finequent  in  the  books.    And 
they  relied  on  Omens^  v.  Dubois  (a),  and  Foot  v.  Prom  (&)« 
Also  in  Bex  y«  EUames{c)$  and  Bex  v*  Seaward  {d)^  an 
amendment  was  allowed  in  a  crlMihal  suit.    So  in  Mad*  * 
dock  V.  Hamrnet  {e)  an  amendment  was  made  in  a  penal 
action  after  the  time  limited  for  bringing  a  new  action 
had  expired.    And  per  HoU  C.  J.  in  Qkc  v.  Wilbra'^' 
ham  {/)j  if  the  defendant  had  pleaded  a  plea  in  abater' 
ment,  it  might  be  reasonable  to  allow  an  amendments 
The  cases  of  Doo  V4  ButcKer  and  Corbett  v.  Bates  only 
determined  that  it  was  an  irregularity  in  tite  party  by* 
his  own  act  to  rectify  his  original  mistake  in  the,  subse* 
quent  proceedings ;  but  it  seems  that  even  that  is  allowed 
by  the  practice  of  the  Common  Pleas  {g).    And  as  to 
the  irregularity,  there  is  none^  if  the  Judge^s  order  be 
gqod. 

Park  and  Itolnyd  contra,  urged  the  want  of  any  suffi- 
cient precedent  for  this  araendmenty  and  that  if  it  should 
be  allowed,  all  pleas  of  misnomer  will  be  set  aside.  It 
is  true  the  plaintiffs  might  have  declared  by  the  right 
name  after  the  def^dant  appeared  (A),  but  as  they  have 

M  7  r.  A  698. 

ih)  Cited  in  Rex  v.  Ellamts,  Cas*  temp,  Hariw*  44.        fr)  Ibii,  4t« 
(i)  %  Sir.  739.  U)  7  •T.  R  SS'  (/)  Saik.  S^ 

j)  Sjmmers  t.  H^ason^  1  Bos,  &  Pull,  X05,  ^ 

Dm  V.  Bmher^  3  T.  R.  611. 

H  h  a        ^  not, 


MssTAsm 

mint 
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iioti  the  defi^dant'^  appearaiu^e  shall  npt,prgj^dicehii%| 
because  he  was  bound,  to  appear  ii^  order  to  plead  the, 
^aiiia'^.  misnomer  (a),  otherwise  judgment  would  have  passe^ 
against  him  (6).  And  now  tl^t  he  has  taken  advantage 
of  the  misnomer  hy  plea,  the  plamtlffi  shall  not  by  after- 
wards amending  save  the  error,  and  place  the  defend- 
ant in  a  worse  condition.  And  here  the  amendment 
i^  in  effect  to  give  the  plaintiff  a  new  action  after  the 
tine  limited  for  bringing,  an  action  is  expired  (c).  hi 
JJfparm  v.  Germain  (if),  which  was  a  bill  against  one  as 
Jia^U9  to  which  he  pleadedxhat  he  was  Knt  and  Bari4 
tb^  Court  refiiaed  leave  to  amend,  because  nothing  to 
itfnend  bjr,  and  the  defendant  had  tak^  advantage  of  the 
bijlu  And  so  here  there  was  nothing  to  amend  by  when 
lik§  declaration  was  filed,  and  the  defendant  has  takea 
il4vantag«^  &c.  So  in  Bucisam  y,  Hpskins  (^)9.per  HoU 
G  J,,  we  cannot  put  a  .deceit  op  the  dofendaot,  and* 
make  bi&  plea  fijse  wbc^  it  was  trqe,  JnQaf^r  v.  Aih 
derson  (/)  the  Court  recognized  the  a^thq^ty  of  X<penf 
v«  Germairiy  and  upon  a  difference  taken,  tbfit  th^e  wpi*. 
something  to  amend  by,  made  the  amendn^ent.  So  m 
Owens  V.  Dubois  the  defendant  had  appeared  by  hi$  r^ht 
name  before  declaration,  therefore  there  was  ^omethii^. 
to  amend  by ;  and  probably  that  might  be  the  case  in 
Foot  V.  Prons ;  Bnd  Stammers  y»  Wason  has  been  consi* 
dered  otherwise  in  Delanoy  v«  Cannon  {g).  Then  if  th^ 
Judge's  order  be  good,  stiQ  there  is  an  irregularity,  be»* 
vause'tfae  order  is  only  for  amendmg  the  declaration . 

.  (4  JHwficld  w.  Maxwell,  islEust,  159. 
ih)  OMeyw,  Giles,  3  East,  167. 
(c)  It  teemed  Co  b«  agreed  on  both  udct  that  the  plahittfli  were  ontof 

timc-lo  bring  a  ftcsh  actioiii  thoogh  it  did  not  appear  in  the  affidsTits. 
(W)  iSal^.5fh  .  ^,  (f)  Salk.s^'  If)  Sir.  tu 

and 
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inA  hcft  die  ^9iih;'mi  the  p^mittiiig  the  plaintiK  16  1815. 

amende  only  plabes  them  in  the  same  situation  as  if  they  " 

had  declared  origihalfy  by  the  right  name;  but  that  'Mrainst, 


wDoId  have  been  irrq^ar,  and  the  ddendant  mi{ 
liave  «et  aside  die  procee^ttgd  at  atay  time.    IMii^g 
%(.  UHckenson.  {a) 

Lord  Ellek^orottgh  C  J.  In  every  case  6i  attiend^ 
Inent  m  advantage  is  taken  fhoni  one  party  whieh  h« 
before  possessed;  therefore  if  that  were  a  sufficient 
ground  fiir  r^fnang  this  amendment,  the  Court  conid 
tkoi  in  any  instance  allow  ai(y  amendment.  The  ad- 
▼imtage  to  bb  obtained  is  more  or  less  according  td 
diflferent  cabes;  and  in  th^  pii$sent»  it  certainly  goes  td 
a  very  imfportant  extent;  because  a  rdusal  to  amend 
will  prevent  any  action  at  all  froni  being  btou^t  III 
what  sitoaliim  do  these  plaintifis  stand?  They  have 
described  the  defendant  by  a  wrong  name,  having  per** 
haps  heard  him  called  by  that  name  once  or  twioew  But 
that  woiild  not  be  suffidoit  to  maintain  an  issue  upon 
the  misnomer;  because  whether  his  name  be  so  or  not» 
depends  not  upcm  one  or  two  occasions,  but  on  a  plu^ 
xmlity  of  times  that  he  may  have  been  so  called.  Per* 
haps  they  might  have  doubts  upon  a  matter  not  lying 
within  their  own  cognizance,  but  th^  venture  to  call 
him  into  court  by  a  particular  name*  The  defendant 
appears,  and  being  in  court  pleads  a  misnomer;  and 
then  the  plaintiffi,  having  something  given  them  t^ 
amend  by,  i^ply  for  leave  to  amend,  instead  of  encoun- 
tering the  peril  of  an  issue  which  probably  would  have 
tivned  out  against  them,  and  would  have  beea  condti- 

(«)  XI  MoiSt  %%s* 

H  h  3  «ive» 
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1815*        ^ive(a).    Is  this  application  warranted  by  preoedent-? 
r  I  find  by  Bex  ▼.  EUames  Lord  Hardxmcke  not  at  all 

^si4umt  doubting  but  that  amendments  might  be  made  in  civil 
*^^''  causes,  whatever  might  be  the  case  in  criminal. suits* 
And  Js  qot  t|ds  a  ciyil  caus^  ?  J  understand  by  criminal 
suit  to  be  meant  an  indictment  or  information..  This  is 
Bot  the  less  a  civil  suit  because  instituted  for  the  king  as 
wdl  as  thesubject  Hierefo;^  we  find  this  warranted 
li^  ihe  prolatum  of  law  as  .fiu:  back  as  the  time  of 
Lord  Hgrimdce.:  and  the  doctrine  of  amendments  has 
been,  of  ^late  ^more  liberal*'  and  practised  with  greater 
latitude  than  formeriy*.  In  Dofver.  v^Maiaer  (b)  we  find 
that  the>pariy«was.allowed  to  amend^'and  was  thus  let 
in  to  try  the  merits  for  which  lie  would  have  been  others 
wise'too  late.  That  was  a  penal  aotion,  and  be  would 
have-been-sbut  out  of  all  available  cause  of  aotion  if  the 
amendment  had  not  been  allowed,  'And  the  present 
case  seems  to  come  ^^  within  the  line  which  LcewrenceSm 
there  took  as  the  line  which  had  been  drawn  in  former 
ca^es,  namely,  <'  that  where  tiiere  has  not  been  any  nn* 
necessaiy  delay  (and  here  it  does  not^  appear  that  th«ie 
has  been  any)  on  the  part  of  the  plaintifIS  in  the  pros^ 
Ctttion  of  a  penal  action,  the  Court  will  allow  an  amend- 
ment as  in  other  cases,  the  cause  of  action  being  the 
tome/*  '  Now  here  the  cause  of  action  is  precisely  Ae' 
same,  whether  the  name  of  the  defendant  be  Moses  Isaac 
or  Maurice  Jacob.  Tlie  Court,  in  allowing  the  plaintiA 
to  amend,  make  compensation  to  the  defendant  by  giv- 
ing'him  the  costs  of  his  plea,  and  to  the  plaintifls  they' 
afford  an  opportiinity  of  not  being  totaDy  excluded  ftoai 
lfllem^ts.'Qonsidering^e  extent  to  which  amend- 
ments  of  this  sort  have  been  allowed,  the  present  1 


(«)  See  TiddTt  Pract.  648. 5th  ed,  (^)  4  Ba$t^  435, 
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to  me  to  come  within  the  practice  and  the  prlnc^le        i8i5« 
laid  down  by  Lord  Hardwickei  ^, 

Le  Blakc  J.    This  is  an  amendment  songht  to  be       iu&ti. 
made  in  a  civil  action.    And  I  think  the  Ijne'has  'beeft 
properly  lud  down  in  Dooer  ▼•  Mestaer^  that  where  ho 
time  has  been  lost,  so  as  not  tokeep  a  penal  action  im- 
properly hangoig  over  the  head  of  the  defimdant,  the 
Court  will  give  leave  to  amend  in  this  as  in  odier  dvil 
actions.     Here  the  jMlrQr  has  not  been  harassed  by  waf 
improper  dday  of  the  plaintifft.    Th^  have  8ued.him| 
SB  it  appears, 'by  a  wrong  name :  that  wbs4i  fact,  which 
was  not  in  their  knowledge,  but  peculiarly  in  that  of  the 
defendant.    Upon  the  defendant's  iqppearance  by  his" 
true  name^  implication  is  made  to  amend.    I  do  not  see 
any  diflbrence  between  an  i^lication  to  amend  the 
nameandtoameadanyotherpartofthededaratioii.  A^ 
plications  of  this  sort  have  .been  made  and  allowed,  both 
at  chambers  and  in  court,  where  the  amendment  weitf 
to  much  more  material  fibcts,  such  as  dates  or  sums  for 
which  the  action  was  brought.     The  next  point  is,  if 
after  this  amendment  there  will  not  still  be  an  irrqgo^ 
larity.    It  is  said  the  amendment  will  not  cure  it;  be- 
.cause  it  will  stand  the  same  as  if  the  j>laintiffi  themselves 
had  made  the  alteration.    But  that  is  not  so;  because 
the  bill  and  declaration  will  be  righ^  and  there  wiU  be 
an  appearance  entered  on  the  record  by  the  right  name* 
It  seems  to  m^  diat  this  amendment  is  warranted  by 
the  anthorities;  and  that  it  will  not  be  subject  to  the 
same  oljection  as  if  the  plaintifi.had  sued  out  the  writ 
by  a  wrong  name^  and  afterwards  of  themselves  declared 
against  him  by  the  right  ,* 

Per  Curiamj{a)  /     Ride  discharged* 

^    U)  JOampier  J.  was  absent  from  indiiponUoD,  si^  «90Uaiwd  abicilt 
4ariDg  Uif  whole  tcrob 

Hh4 
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ru<sia;f,  RiDSDALE  and  Others  against  Newnham. 

A  policy  of  u-     A  8SUMPSIT  upon  a  policy  of  assurance,  dated 

uirtnce  on  jLJL         .    _  ^  ^    '.  ,  '  W  «, 

freighted  <^  5th  June  iBio,  upon  freight  and  goods,  per 
SImed,^t  and  shIp  Essoffi  at  and  from  ^Portneuf  to  London^  to  return 
^rm^^''^^^m  i  P^^  ^^^^  premium  for  convoy,  vaarranted  to  sail  on 
tfi^tL^b  of  ^  ^^^^  ^^  ^*^*  ^  Octoter.  At  tbe  trial  before  Lord 
^cto^'»»j"<*ou  XHiinbdrough  C,  J.  at  the  last  Lonchn  sittuigs,  the  case 

ihip  dropped        waS  thii :  * 

F^rtnaf  with  *  The  ship  was  loaded  at  Portneufj  which  lies  about  30 
mw  for'fhe  *  ihilcs  aboVe  Qtiebec,  upon  flie  riyer  St  Lawrence.  There 
SnSth^^  is  no  custom-house  at  "i^or^nett/J  nor  can  ships  clear  out 
^li^**^*  h  ^  "^y  plac*  higher  up  the  river  than  QttebA:.  Oii  the 
nearest  place  ^th  ofOctoBerthe  ship,  under  the  command  of  the 
obuin  a  clear-  mate,  and  with  about  30  men  on  board,  some  of  whom 
ttompleted  her^  ^^  '''^^  engaged  in  loading  her,  and  the  rest  were 
theMth^ob^  [fart  of  her' crew,  ^the  whole  "being  a  suflBcient  crew  for 
***"*****  a' HiTd  ^^^'  navigation,  though  not  for  the  Voyage,  dropped 
the  nest  day.  ^wn  ftonl  'Pinineufto  QuebeCy  which  place  she  reached^ 
Heldthatthe      .       ^     :        ..  ^      /^       77     l   ^  ^  .      •   , 

dropping  down  lA  the  evening  of  the  28tJi*  In  the  mean  tune  the  cap- 
to  ^u^ec  on  t&in  had  gone '  thither  to  get  his  papers  from  the  cus- 
not  II  comply     tbm-house  and  other  offices  there,   and  received  his 

ance  with  the  JiSXmtt  instructions  from  the  commodore  there  on  tte 
winiDty*  ^ 

i7th«  At  Qjiebec  the  ship  discharged  the  extra  men, 
and  took  in  dthers  to  complete  her  crew  for  the  voyage* 
iVhlch  then  consisted  of  i0  men,  and  on  the  29th  the 
captaiti  bbtalned  his  cfearance.  On  the  next  day  the 
Aip,  not  being  abfe  to  get  a  pilot  before^  followed  the 
Amvoy  down  the  river,  which  had  left  Qfubec  on  the 
oSthf  and  came  up  with  it  tn  the  course  of  that 
isy  aboat  30  leagues  bdow  Qftebtc^  which  is  very  iar 
15  witfaiD 
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within  the  port  of  Quebec^  the  limits  of  the  port  extend-  1 8 15* 

ing  many  leagues  below  Quebec.    The  ship  was  after-  — 

wards  captured  off  the  Isle^  WtgnU  tgdnu 

His  Lordship  was  of  opinion  that  the  ship  h|id  pot 
sailed  in  compliance  with  the  warrai^tj,  and  the  plaintiffi 
were  nonsuited  {a) 

The  Attorney-General  pioved  for  a  new  trial,  upon 
the  ground  that  this  bein^  a  policy  at  andjrom  Pprtneuf, 
it  was  enough  to  satisfy  the  warranty  that  th^  ship 
broke  ground  from  Portneuf  on  or  before  the  particular 
day.  It  was  not  a  warranty  to  .sail  from  Quebec  on  or 
before  the  day ;  and  therefore  if  theye  wajp  a  beginniuji^ 
to  sail  from  Portneuf^  in  the  usual  way  of  sailing  from 
that  place,  on  or  before  the  day,  the  warranty  would  be 
satisfied,  althoujgh  the  sliip/s  clearances  were  m)t  9b- 
tained  until  a  day  a|ler^  because  it  app^ar^  she  ((Oul^ 
not  obtain  them  before  her  arrival  at  Quebe^  And  faa 
put  the  case  of  a  policy  at  and  from  a  particular  place 
with  a  wi^rr^ty  to  sail  on  a  particuliu:  day  in  qpmpapy 
with  a  first-rate  man  o|[  war;  would  it  npt  be  ^  com-, 
pliance  with  such  wm^ty,  if  the  ship  sailed  on  t^f^^ 
day  and  joined  company  with  a  first-rate  mail  of  ^(^ 
at  the  first  place  that  a  man  of  war  of  that  description 
could  ride,  although  that  might  be  after  the  day?  If  it 
would,  that  shews  that  a  compliance  with  the  warranty, 
according  to  the  natural  /md  usual  means  that  the  as- 
sured has  of  complying  with  it,  is  sufiicient;  and 
therefore,  In  this  case,  the  sailing  from  Por^n^f^before 
the  particular  day,  and  procuring  the  clearances  at  the 

(0}  See  4  ^«»!^*  N'  P'  C,  III. 

first 
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itiSm       first  place  the  ship  was  aUe  to. procure  thesis  thoq^ 
"        after  the  dav,  is  well  enough* 

Rid SD  A  LI  "^  '" 

.    ,ggMittSi 

ItowM  HAM.  j^^  EiXENBORouGH  C-  J.  I  thought  the  warranty 
contemplated  a  sailmg  upon  the  voyage,  and  that  the 
ship's  dropping  down  fiom  Parfneu^  to  Qyubee  withoat 
iier  complement  of  men,  shewed  that  that  was  only 
preparatory  to  the  voyage.  The  poOcy  being,  at  and 
£rom,  there  is  no  doubt  it  attached  at  Portneufy  but 
according  to  the  reason  of  the  thing  the  pohcj  must  be 
taken  distributive^  and  *<  warranted  to  sail  on  such  s 
day''  must  mean  to  sail  on  lier  voyage^  that  is,  when 
the  ship  could  get  her  clearances  and  sail  equipt  for  the 
voyage. 

.  Le  Blamc  J.  Does  not  the  warranty  amount  to 
this,  that  the  ^p  shall  sail  on  or  before  the  day  upon 
her  voyage  ?  ' 

BatleyJ.  Altihougb  fhe  policy  attached  at  and 
from  Portneufi  yet  when  the  28th  expired  without  her 
aafling  in  compliance  with  the  warranty,  there  was  an 
end  of  the  policy  quoad  the  voyage. 

Rule  refused. 
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1815. 

The  King  against  the  Justices  of  Hebtfoed-   Tueidtf, 

SHIRE.  "^ 

j»  '  * 

nnWO  justices,  at  a  special  sessions  <hi  tiie  20th  bf  if  twojutticet 
June  m^e  an  order,   fey  which  they  ordered  a  fo*  at Artiu?' 
public  footway  to  be  diverted  and  turned;  and  upon  "'^S™^. 
the  4th  ofjtdy  foUowins  made  another  order,  by  which  ^•y»  •»<*  "ftt'^ 

,,•,,,£.  1  1  *     ♦    wirdf  ID  order 

they  ordered  the  old  footway  to  be  stopped  up.    Ap-  for  Mopping  up 
peal  against  these  orders  was  made  at  the  next  Mkhaelr  way,  the°partr 
nuu  quarter  sessions,  and  not  at  the  Midswnmer  quarter  f  |^^|  ^*^^ 
aessions,  which  were  holden  on  the  i  ith  oijidy^  on  which  qw^«'  T'ulU 
account  the  justices  dismissed  the  appeal.    And  now.   order,  though 

•*  .  y  '    hebetoolitet* 

upon  a  rule  nisi  for  a  mandamus  to  the  justices  to  enter  appeal  agtinsi 
continuances  to  their  next  quarter  sessions,  ftc,   th^ 
question  was  if  the  appeal  was  made  In  time» 

IVoUqpe^  who  shewed  causey  contended  that  that 
question  depended  upon  whether  the  time  for  appealing 
was  to  be  reckoned  from  the  date  of  the  first  or  the 
second  ord«-.  If  from  the  first,  the  party  ought  to 
have  appealed  to  the  Midsummer  sessions  \  if  from  the 
second,  he  admitted  there  was  not  sufiicient  time  to  give 
Ihe  ten  days  notice  required  by  the  statute  (a).  And 
he  argued  that  the  time  ought  to  be  reckoned  fit>m 
the  first  order,  because  the  first  order  comprehended 
everything  which  was  contained  in  the  sedbnd,  and 
therefore  the  second  was  perfectly  unnecessary,  and  the 
justices,  after  making  the  first,'  were  functi  officio. 
j^nd  that,  he  said,  would  appear  by  a  rrferenoe  to  the 

(j)  130.3.  c;  78.1.  I9» 

t9(k 
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j8i?*        xpth  section  of  stat  i3G.3.c.78.,  wWe  the  order 
"  _  for  divertiii^  turnings  and  stopping  \rp^pubUefootwtaf 

ggainst  is  treated  as.  all  one^  aud  an  appeal  is  g^ven  to  die  par^ 
HitTFORx^.  giieved  against  such  order.  And  yet  the  form  of  sadi 
order,  as  given  in  the  schedule  No.  2 1  •  is  only  *<  that  it 
be  diverted  and  turned^''  as  in  this  case.  And  it  tttr* 
ther  appears  that  in  the  case  of  a  highrngf^  where  the 
legislature  intended  that  the  order  fiv  diverting  and 
iayning  should  be  distinct  from  that  fer  stopping  upi 
separate  enactments  are  made  in  the  16  and  i7tfa  sections 
for  eaeh  of  those  several  purposes)  and  tkere  are  also 
distinct  forms  in  the  schedule,  Nos.  16  and  18.,  appH- 
cable  to  eaoh«  From  which  it  is  plain  that  if  the  stop- 
ping Qp  a  footway  were  not  meant  to  be  virtually  in- 
eluded  in  the  order  for  diverting  and  turnings  there 
Would  also  have  been  a  separate  enactment  and  form 
applicable  to  that .  Wherefore  he  concluded  that  the 
time  for  appealing  should  be  from  the  first  order. 

Htdlock  and  Bourchier^  coBtra»  denied  that  the  order 
6a  diverting  and  turning  indudedthe  stopping  vp,  fi>r  so 
long  as  there  is  only  an  order  for  diverting  and  tufnin^ 
the  public  have  aright  to  go  along  the  old'footway ;  and 
here  the  justices  have  made  a  separate  order  for  the 
Mopping  xxpf  and  the  19th  section  expressly  gives  an 
i^peal^  where  any  footway  shall  be  ordered  to  btf 
stoy^ped  up;  so  that  if  theappeal  be  oat  of  time  for  the 
first osder,  it  iagood  for  the  second. 

.  Amig  B^  Guriati^  Thegra^amea  ar  to  the  pubBc iaf 

the^t<3|^l^iipi  hofclboi^pealiBHsth^^^oBfinedte'lha 

latter  order. 

Rule  absolute  asio  the  appeal  against 
the  order  for  stopping  up. 
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Mom  against  the  RbTAL  Bxchakoe  Assurance^  mdnesdc^^    . 
Company.  ^"'''''^ 

iSKEn'.imQaii.policT  of  asnmopc^  ckfted  lOtkiSbto*'  Policrofassarw 
tember  1 8i  i»  on.  tbe.sfaip  Uepiuney  Msl  or  nM^del^ *  and  from  jif/. 
nt.aadfioQiajIfa&inif;  to  thesUpbport  of 'diBoIiaif;e  m''^rtofd?sl  '^* 
BugfagM^  free  €»f  capture  and  ^mmte  a»i  the  con«e**^A{"|  v°r^^i 
quowcs  of  any^attempt  thereof  iw  the  port  and  roada^ '  hJZVpZtL' 
loadtiuE,  wmranied  Iq  depaH  on  ot  before  the  iKihop-'^  ^-    "«W 

^  *^  J       ^     that  this  wtr- 

Sqptember  then  instant,  N.  S.'**   Xpcto  by  perils  -of  *the^  ranty  required 
seas.     At  the  trial  before  Lord  Ellenborougfi  C.  J.  at  the   the  ship  should 
IaBt2.MdM^6i|;lings,  the  case,  aa  it  appeared  upon  ad-   "VtiSut*** 
miaaioiis,  was  this :  *  }^*^  she  should 

^  be  out  of  the 

The  «lm>  httving  coimleted  her  loading-  at  Mimek    ^^^  ®'>  ^^  ^^- 

•_     .       1     ;  1     '  1  1       ^    «  ,         fore  the  days 

obtained   her  ^  clearances    on^  the   pth   of  September  and  therefore 
i8ti,  at  the  custom-house  there,  and  sailed,  on  her   tail  on  the  Toy- 
voyage;  but  before  she  got  out  of  the  harbour  of  itf«firf  ^y.^^'atw!.' 
the  wind  changed,  and  contbumg  adverses    she  neas* ^Ij*'^*^'"*^**^ 
obliged  to  come  to  an  anchor,  and  was  detained  until  a^^f  ne  winds 
afiier  the  15th  of  September  within  the  harbour's  mouth,  day.  this  was 
She  afterwards  sailed  and  titis  lost.     And  the  question   ance  whh^bc 
was^  whether  the  warranty  to  depart  on  or  before  the  '  ^*''^*°^^* 
15th  of  September  had  been  complied  with  t  in  support 
of  which,  Bond  v.  Nutt  (a),  Thelusson  v.  Person  (i),  and 
Wright  V,  Skiffher  (c)  were  cited.      But  his  Lordship 
took  a  distinction  between  a  warranty  to  sail^  and  a  war*' 
ranty  to  depart^  viz.  that  the  latter  meant  that  the  ship 
should  be  out  of  the  port ;  and  thereupon  he  directed  a  * 
Aonsuit.  (d) 

(«)  Omrf,  60T.  (3)  i)0»/.  346. 

-  (0. 1 1  BoiU  5^5'    *  Camph.  JVT.  P.  C.  »47. 
id)  Sh 4 Camlh.  MP.  C  S4. 

Tqpfing 
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• 

Topping  moved  to  set  aside  the  nonsuity  and  colf« 
tended  that  the  word  depart  differed  in  no  respect  fiont 
the  word  sail;  and  if  so^  when  the  ship  imoe  broker 
ground  upon  her  Voyage,  there  was  a  beginning  to  de« 
part;  and  the  interruption  would  not  alter  the  case^ 
bectfttse  the  warrant  had  already  been  complied  with.- 
And  he  said,  if  the  woids^  had  been  depattjrom^  that 
would  have  made  it  more  susceptible  of  the  construe-' ' 
tion  adopted  at  the  trial,  than  it  now  is,  because  that 
might  have  implied  that  the  ship  should  quit  the  port# 
But  a  ship  may  fairly  be  said  to  depart  the  moment  she 
sets  sail  upon  her  voyage. 

Lord  EiXENBORouaH  CL  J.  I  was  of  opinion  at  the 
trial  that  there  was  enough  to  bring  tlie  case  within  the 
authorities  cited^  if  this  had  been  a  warranty  to  saiL 
There  was  a  sailing  abundantly  proved.  But  to  depart 
raises  a  question  of  grammatical  construction**  A  war^* 
ranty  to  depart  on  or  before  a  particular  day^  is  I  think 
a  warranty  to  be  out  of  the  port  on  or  before  that  dajr 
The  object  seems  to  be,  that  the  voyage  should  be  com-^ 
menced  out  of  the  port  by  that  time.  The  language  <A 
the  underwriter  amounts  to  this :  <^  I  will  be  answerable 
for  all  perils  upon  the  high  seas,  but  let  the  vessel  be 
well  out  of  Memd  by  the  15th  oi  September  J* 

<  If  Blanc  J*  The  argument  is,  that  to  depart  is 
no  more  than  to  break  ground  upon  the  voyage; 
but  I  do  not  know  how  to  construe  a  warranty  to  de- 
part otherwise  ijfvaxi  as  a  warranty  to  depart  ftioai  the 
port. 


Bjtzxt 
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Batley  J.    By  substituting  the  word  depart  for  aaiV        1815. 
it  seems  to  have  been  intended  to  vary  the  risk.  ,^ 
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GiSsoN  against  DicKtE.  ?^'^' 

A  SSUMPSIT  for  the  arrears  of  an  annuity.    The  An  amemene 

plaintiff  declares  in  the  first  count,  that  at  the  ^Lw  plaintlffT  ' 
time  of  making  the  promise,   &c  she  lived  and  co-  ^habltSdrin'** 
habited  and  for  a  lonir  space  of  time  had  liv/ed  and  ewe  they  khoul* 

^     '  separate,  an  an* 

cohabited  with  the  defendant,    and  that  before  the   nnityforber 

life,  provided 

making  the  promise  the  defendant  had  received  of  her  she  should  coik* 
io82.  bank  stock,  and  looL  sterluig,  and  that  certain  mshddaraliJ 
differences  had  arisen  between  them;  whereupon  the'  ■»:*««"«**- 
defendant  agreed,  in  case  the  plaintiff  and  defendant 
should  separate,  that  he^   the  defendant,  would  pay  to 
one  J.  S.  for  the  plaintiff's  use  the  value  of  the  108/I' 
badk  stock  and  Ioo2.  sterling,  deducting  the  value  of 
looZ.  3  per  cent  omsolid.  bank  annuities,  and  would 
idiom  the  plcuntiff  30/.  per  arm.  duri?ig  her  life^  by 
quarterly  payments^  provided  the  plaintiffljrom  and  after 
sttch^separationf  should  continue  single^  and  did  not  co- 
habit with  one  D.  6.  or  any  one  else.    And  the  plaintiff 
avers   that  she  and  the  defendant  did  separate  &c« 
and  that  from  the  time  of  such  separation  she  hath 
continued  single,  and  hath  not  cohabited  with  the  said 
D.  6.  or  any  one  else^   and  that  6^L  los^  for  two 
years  and  a  quarter's  arrears  of  the  said  annuity,  be» 
came  due^  which  the  defendant  refused  to  pay,  &c. 
Flpa  non  assumpsit    A  verdict  having  been  found  for 

the 


m^'piblnttfl^  it  was  moved  Ky  Heathy  in  arrest  otyfig* 
mcnt,  thftt'  th^'  agreehient  set  fbrlli  In  the  i3eclan£on 
^%sVoid;  first,  because  the  allowance  of  the  annui^ 
in  case  of  sqiaration  was  by  way  of  inducem&t  to  the 
plaintiff  to  continue  the  iHicii  cohabitation;  adly,  he* 
cause  the  annuity  was  only  to.  continue  provided  the 
plaintiff  should  remain  single,  &c.  whi^h  was  there- 
fore in  restraint  of  marriage.  And  he  compared  it  to 
the  case  of  Lowe  y*.Peers  {a\  where  an  agreeiiirati  by 
the  defendant  not  to  marry  any  other  person  than'  thfr 
.  plajnti£^  or  to  forfeit  loooiL,  was  adjudged  ilL 

But,  per  Curiam^  the  agreement  is  well  enon^;  fi^r 
this^  was  no  more  than  a  gift  to  the  plaintiff  i^n  con^ 
dition  that  she  should  live  sole  and  chaste, '  which  ia 
a  condition  in  daily  use  in  provisions  made  for  a  wife, 
during   her  widowhood.      It  was  not  like  the  cfta^, 
cited  of  a  forfeiture  to*  be'  incurred  by  the  party  ilk 
case  he  married,*  but  was  an  x>riginal  gift  with  sk'caof* 
dition  annoced ;  and  oujus  est  da^  e}usr  est  <Kqp9n^e{* 
jt  was  a  voluntary  compensfition  by  Mray  of  miimtenaDoe; 
Qiade  to  the  plaintiff  ^r  thii  injury  <done  her.  by  their, 
p^  illicit  connection,  but  it  is  qualified  with  a  condi*. 
tion  that  if  she  should  marry,  and  thereby  acquire  £ae 
herself  a  miuntenance,    ir  should  cease.    And  b»  to- 
the  first  objection,  they  said,  that  sq  fa^r  firem*  ita  being;, 
an  inducement  to  her  to  continue  the   cobabitatioiy. 
i(  was  rather  an  inducement  to  separate.  ^ 

Rule  iDefiMedv 
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The  King,  on  the  Prosecution  of  KiMBERLBt   ^^i 

'  Jam  a6cli. 

and  five  others,  against  The  Inhabitants  of 
Taunton  St.  Mary* 

INDICTMENT  for  not  repatrih^  a  highway  lyii^  &?▼€»!  ^noni 

within  the«  parish  of  Taunton  SU  Mary,  which  was   titled  to  costs 
found  at  the  quarter  sessions,  and  removed  by  certiorari  sHr.&M. 
into  this  court  at  the  mstance  of  the  defendants^  upon  CTtoM  0?!?** 
the  usual  affidavit  (a),  and  tried  at  the  summer  assizes  ["^^ITdV* 
tov  Somersetshire^  181^,  when  the  defendants  were  con*^  certiorari,  for 

'  "^  not  repairing 

victed,  by  consent^  upon  the  counts  for  a  horse  and  a  highway,  ori« 

A  ,  .       ^  ^  /.  .  as  constable  of 

feot-way,  and  acquitted  upon  those  for  a  camage^way*.  the  manor 

Upon  a  rule  nisi  for  paying  over  156/.  2s.  ^d.y  being  the  the  highway 

taxed  costs,  to  the  prosecutors,  the  question  was,  whether  J^^partlcs  gril'* 

they  were  entitled  under  stat.  5  W.4rM.  c.i  i.  s.  3.,  cd.  they  having 

^  ^  ^  ^^    used  the  way 

which  ffives  "  reasonable  costs  to  the  prosecutor  if  he  be  ^^^  many  yean 

.  1  .       •  *•  1  A  *"  passing  and 

me  party  grieved^  or  be  a  justice  of  the  peace,  &&,  con^  repassing  from 

staMc^  8cc.  or  any  other  civil  officer,  who  shall  prosecute  to  the  next 

upon  the  account  of  any  fact  committed  or  done,  that  ^'a^i^Vng'^"* 

concerned  him  as  officer  to  prosecute  or  present "    Ktm-^  m^'{\ 

berley  claimed  as  constable,  and  the  others  as  parties  ^^nt  of  repairi 

,  to  take  a  more 

grieved.    As  to  Kimberley,  it  appeared  that  he^  together  circuitous 
with  the  other  prosecutors,  presented  the  bill  against  the      Upon  Indict* 
road  in  question  to  the  grand  jury  at  the  sessions.     At'  ^rUh'for  not* 
that  time  Kimberley  was  constable  for  the  manor  of  jjj'*^^"^  *|,^ 
Taunton  Dean,   which  manor  comprizes  as  well  the  right  to  repair 

may  come  in 

parish  dl  Taunton  St.  Mary  as  iz  other  parishes,  and  question,  so  at 
has  two  constables,  who  are  appointed  annually  for  the  parish  to  re- 
manor^  one  at  a  court  leet  in  Aprils  and  l9ie  other  at  a  tdonVthlu^ 

the  parish  plead 
W  Sec  5  ;f^. d-  JI/» «;  iz.  f.  6.    <3  C. 3.  t.  78, «.  Hi  "®'  ^"^  ®"'T« 
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court  leet  in  October*  Jhe  usage  has  been  for  the  cob- 
stable  chosen  at  the  April  leet  to  act  only  vithm  a  cer- 
tain district  of  the  manor  which  comprizes  seven  of  the 
parishes,  one  of  those  parishes  being  Taunton  St.  Mary^ 
and  for  the  constable  chosen  at  the  October  leet  to  act 
within  the  remaining  district;  but  both  are  chosen  and 
•worn  for  the  whole  manor  generaUy,  without  aoy  spe» 
cification  of  districts.  Kiwberley  was  appointed  con- 
stable at  the  October  leet  181 1,  but,  as  it  was  sworn  by 
the  deputy  steward,  was  authorized  and  compellable  to 
act,  if  required,  over  tlie  whole  manor,  notwithstanding 
the  above  division  of  duties,  and  was  directed  by  the 
said  ^deputy  steward  to  view  the  road  in  question,  and 
present  the  same  if  out  of  repair ;  and  he  did  accordingly 
view  and  present  the  same  as  above  stated.  As  to  the 
other  prosecutors,  they  appeared  to  be  perscms  living  in 
the  neighbourhood  and  in  the  constant  habit  of  uang 
the  way  for  many  years  before  it  became  fpundrous,  in 
pasung  to  and  from  Taunton  tl^eir  nearest  market  town, 
and  that  since^  they  had  been  compelled  to  take  a  less 
commodious  and  more  circuitous  route  thither  by  half 
^,  mile  and  upwards* 


Pell  Seijt.,  Moore^  and  Horner^  who  shewed  cava^ 
submitted  that  the  prosecutors  were  not  entitled  to 
costs;  and  they  grounded  their  argument  upon  the 
•pinion  o(  fuller  J.  in  Rexy,  Sharpne$s  {a)j  that  the  slar 
tute  ^W.^M.  had  always  been  construed  as  strictly  as 
possible.  And  upon  that  they  argued  that  the  3d  se^ 
tion  did  not  i^^ly  to  this  case^  beo^use  it  i^)eaks  only  of 
prosecutions  on  account  of  any  fact  committed  or  done, 


(«).ar.A49. 
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whereas  this  prosecution  is  for  a  fact  omitted,  not 
eoQHnitted,  for  it  cannot  with  any  grammatical  accu- 
racy be  said,  that  a  parish  has  committed  the  fact  of 
omitting  to  repair.  Also  the  3d  section,  by  the  words 
*^  such  writ  of  certiorari/'  seems  to  b^  confined  to 
such  presentments  and  indictments  as  are  mentioned  in 
the  preceding  sections,  which  do  not  comprize  indict- 
ments or  presentments  for  not  repairing  highways,  but 
diey  are  provided  for  in  the  6th  section,  which  is  silent 
as  to  costs.  And  it  appears  by  stat.  13  G.  3.  c.  78. 
h  64.  that  the  awarding  of  costs  upon  indictments  or 
presentments  for  not  repairing  highways  is  given  to  th« 
Court  before  whom  the  same  are  tried,  wherever  th« 
nme  shall  appear  frivolous,  which  would  have  been  nuga* 
tory  in  all  cases  of  certiorari,  if  the  5  fV.4rM.c.ii.  s.  3. 
already  gave  costs  to  the  party  grieved.  At  all  events, 
Kimberley  is  not  entitled,  because  this  was  not'a  fact  which 
concerned  him  as  officer  to  prosecute,  for  it  does  not 
eonoera  a  constable  to  present  highways;  as  appears 
from  Stat.  13  G.  3.  c.  78.  s.  24.  which  empowers  justices, 
erf*  the  peace  to  make  presentments,  and  the  sessions  ii^ 
relief  of  the  justice  to  order  the  prosecution  to  be  car« 
tied  on  at  the  public  expence,  but  makes  no  mention  of 
eonstables ;  whence  it  is  plain,  that  the  statute  did  4[iot 
intend  that  a  constable  should  present,  otherwise  it 
would  have  named  and  extended  tlie  same  relief  to 
him.  And  granting.  Uiat  a  constable  may  present^ 
yet  KimberUy  is  not  the  proper  constable  in  this 
instance,  because  the  highway  does  not  lie'withhn 
his  district,  but  within  the  district  of  his  fellow* 
constable ;  and  by  the  usage  each  constable  acts  witliia 
his  own  district  only,  though  he  is  appointed  for  the 
manor ;  and  usage  in  the  case  of  a  manor-constable,  who 
is  not  appointed  by  the  common  law,  but  by  custom,  is 
I  i  2  tl^t 
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the  best  interpreter  of  what  his  jurisdiction  is.  Thctff 
as  to  his  being  the  prosecutor  of  the  indictment  befiNW 
the  grand  jury,  Res  y*  KeMewrth  {a)  shews  that  be 
must  be  an  officer  whpm  it  oonoemed  to  prosecute  as 
well  as  prosecutoi^  before  he  is  entitled  to  costs  under  the 
Stat  HC  4*  M  With  respect  to  the  other  prosecutor^ 
it  does  not  appear  that  theirs  is  any  thing  more  thaa  the 
common  grievance^  vis.  that  diey  must  either  pass  ore^ 
H  foundrous  way  or  go  another.  But  that  was  dearly 
laid,  down  by  Lord  EUenborough  C*  J.  in  Be»  t*  Lide* 
dan  {b)  to  be  intufficient  to  constitute  any  one  a  pait/ 
grieved.  In  Bex  v.  Williamson  (c)  there  was  soraething 
more^  for  there  the  prosecutor  had  used  the  way  far 
some  years  before  the  stqiping  up.  Anodier  objectiaB 
19,  that  a  certiorari  was  not  grantable  in  this  cas^  be* 
cause  by  8tat  22  Car.  2.  c.  12.  s.  4.  the  removal  of  in* 
dictmaits  for  not  repairing  highways  is  prohibited  be* 
fore  traverse  and  judgment  given  thereon^  and  the  staL 
5  W.SpM.  c.  II.  <.6.  relaxes  that  prohibitiom  in  sacb 
cases  only  where  the  rigfait  or  title  to  rqiair  may  came 
ip  question.  But  that  could  not  come  in  question  in 
this  casCi  because  by  pleading  not  guilty  only  the  parish 
have  admitted  their  liid>ility ;  if  they  had  meant  to  deny 
it,  they  should  have  pleaded  qiecially  that  others  were 
bound  to  repair. 


Lem  Seijt.  and  C  F.  WiOiamSf  contra,  contended 
that  the  construction  put  upon  the  word  <<  commiUed^ 
in  the  statute  of  W*  4^  M.  was  too  critical,  and  that 
it  was  more  reasonable  to  construe  it  to  mean  any 
offence  (which  word  occurs  in  the  same  section)  com- 
siitted  as  well  by  a  negative  as  positive  breach   vf 
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doty,  which  is  wHhin  the  Mime  mischidl    And  as  id       -1815. 
the  Stat    13  G.3.  cr.  78.  5.64.   they  said  it  was  passed      .T.rT* 
diverso  intuitu,  viz*  to  empower  the  Court  before  whom         Mgabui 
the  indictment  is  tried  to  give  costs,  where  either  thd        tmnts  of 
prosecution  or  defence  shall  appear  to  be  frivolous;      s^.^MAa", 
whidi  maj  well  Stand  with  this  provision  in  the  statute 
otW.S^M.  for  costs  to  be  paid  by  the  defendant  upon 
a  certiorari.     Then  as  to  Kimberleyj  supposing  he  had 
not  a  general  authority  as  constable  to  present,  still  it 
i^pears  that  in  this  instance  he  was  specially  appointed 
to  do  so,  for  bmng  chosen  and  sworn  and  compellable 
to  act  for  the  whole  manor,  he  was  directed  to  view 
and  present  the  road,  and  he  did  so ;  therdPore  he  was 
atricdy  in  the  execution  of  his  duty.    And  so  this  cass 
18  not  within  the  authority  of  Rex  v.  Sharpness^  be* 
cause  that  turned  upon  the  distinction,  that  it  was  not 
the  duty  of  the  prosecutor  as  a  justice  to  prosecute,  but 
that  he  prosecuted  like  any  other  individual.      And 
what  Btdkr  J.  said  as  to  the  construction  of  the  stat 
fF*  4r  M.  must  be  taken  with  reference  to  that  distino- 
ti<Hi,  namely,  that  the  statute  shall  not  be  construed 
to  make  acts  done  by  the  justice  in  his  natural  capa- 
city, as  if  done  by  him  in  his  judicial  capacity ;  but  he^ 
cited  a  case  from  Basingstdke  where  the  clerk  of  the 
p^ace,  who  carried  on  the  prosecution,  had  been  al- 
lowed costs,  because  it  was  his  duty  to  draw  up  present- 
ments of  constables.     Thus  it  appears  that  he  did  not 
mean  that  the  statute  should  in  all  cases  be  construed 
ttrictly,  and  Lord  Ker^aiij  in  Rex  v.  Kettleworthj  has 
laid  down  ^  different  rule,  which  is  the  more  reason- 
able.   As  to  the  other  prosecutors,  it  will  be  found 
that  every  circumstance  of  peculiar  grievance  belongs 
.  to  tliem  which  belonged  to  the  pros^utor  in  Rex  ^. 
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WiUianwmj  and  those  circumsUnces  were  hdd  sufficient 
to  constitute  him  a  party  grieved.  And  die  answer  to 
the  last  objection  is,  that  the  rig^  or  title  to  repair  might 
come  in  question  in  this  case,  and  that  is  proved  by  the 
fiict,  for  the  defence  at  the  trial  was,  thai  non  user  waa 
a  destruction  of  the  right;  but  that  was  over-ruled* 


Lord  ElusnSorough  C-  J,  As  to  the  right  to  re- 
tDove  this  indictment  by  certiorari,  there  certainly  is^ 
under  the  statute  of  W.  <$•  3f.,  which  I  take  to  be  a  re- 
peal of  the  statute  of  CoTi  2.,  a  right  to  remove  by  cer- 
tiorari, where  the  title  to  repair  may  come  hi  question. 
And  as  far  as  these  defendants  could  do  it  they  have 
availed  themselves  of  that  right,  by  making  the  proper 
affidavit  upon  which  a  certiorari  in  these  cases  is  usually 
granted ;  but  if  there  could  be  no  case  where  a  certiorari 
would  lie  upon  an  indictment  against  a  parish  for  not  re* 
pairing,  I  do  not  say  that  such  an  affidavit  would  give  the 
Court  jurisdiction.  But  in  all  cases,  as  it  seems  ta  me^ 
though  the  indictment  be  against  a  parish,  and  they 
plead  not  guilty,  yet  the  right  to  repair  contes  incident^ 
ally  in  question,  inasmuch  as  the  obligation  to  repior 
arises  out  of  the  question  whether  it  be  a  public  highway* 
It  is  a  first  step  to  the  determining  whether  it  be  a  public 
highway,  and  whether  that  character  belongs  to  it  or  not| 
to  make  inquiry  as  to  the  right  to  repair  it.  It  appears 
to  me,  therefore,  that  in  point  of  law,  as  well  as  upon 
the  fiu:t  sworn  to  by  the  parties,  this  is  an  indictment 
upon  which  the  right  or  title  to  repair  may  come  in 
question.  If  this  be  so,  the  statute  o(  W.  Sp  M.  has  in 
this  respect  repealed  the  statute  of  Car.  2.  Then  the 
question  is,  whether  these  prosecutors  are  entitled  to 
cost%  some  of  them  as  being  clothed  vrith  tbe  character 
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of  parties  grieved,  and  the  other  as  an  officer  |)rosecut- 
ing  on  account  of  a  fact  that  concerned  him  to  proses- 
cute  and  pfeient.    As  to  the  latter  it  is  objected  that 
by  a  certain  partition  of  duty  between  the  two  con- 
stables of  this  manor,  which  has  eitisted  by  immemorial 
custom,  one  of  them  has  superintended  one  district,  the 
other  the  other,  and  that  this  highway  is  without  the 
district  ,of  the  presenting  constable.     But  the  answer  to 
that  is,  that  the  manor  comprehends  the  whole^  and  the 
duties  of  each  are  co-extensive  with  the  whole,  though 
for  purposes  of  convenience  they  may  be  in  the  habit  ot 
partitioning  their  duties.     If  there  was  any  neglect  of 
duty  in  any  part,  it  would  be  no  lawful  excuse  for  either 
to  say,  we  have  partitioned  otir  duty,  and  the  lieglect 
arises  in  my  colleague's  district,  and  not  in  mine;  the 
answer  would  be,  you  are  not  the  less  constable  over 
the  whole  manor,   because  you  have  a  co-constable 
associated  with  you.    It  appears  then  that  he  is  cer^ 
tainly  to  be  considered  as  an  officer  whom  it  m^g^ht 
concern  to  prosecute.    But  it  is  said  that  he  must  be 
an  officer  whom  it  concerns  to  prosecute  for  a  fact 
committed  or  done,  and  that  this  is  a  prosecution  for  a 
non-feazanoe  only,  not  a  mis-feaasance.     But  I  think  that 
is  an  argument  drawn  from  construing  the  words  of 
the  statute  too  nicely  and  critically. .  The  statute,  by 
the  words  <<  any  fact  committed  or  done,'*  means  any 
matter,  si  quid  acciderit,  not  any  affirmative  fact  ex* 
cludvely.    In  like  manner,  as  it  has  been  observed  by 
my  Brother  LenSf  the  word  offence  is  used  in  the  9ame 
section,  not  in  its  affirmative  and  original  sense  only, 
as  derived  from  offendo^  to  strike  against,  but  in  a 
■ense  which  comprehends  offences  of  non-feassance  also« 
Therefore  the  statute  indodes  i^  officer  prosecuting 
for  89  offence  of  non-feazance^  aach  as  it  concerns  him 
Ii4  t« 
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to  prosecute.    And  here  it  does  conbem  his  duty  to 
see  that  a  place  of  public  transit  is  open  to  the  public, 
and  kept  in  repair;  lest  the  public,  if  it  should  become 
fiMindroHS,  should  have  to  pass  along  a  more  circnitoos 
way.    Thai  we  come  to  the  question,  whether  the  rest 
of  these  prosecutors  be  parties  grieved.     Certaidy  a 
person  does  not  answer  to  the  character  of  a  par^ 
grieved,  who  is  only  in  common  with  the  rest  of  the 
subjects  inconvenienced  by  the  nuisance;  but  here  it 
uppean  that  these  perscMis  have^  by  reason  of  their 
local  situation,  a  peculiar  grievance  of  their  own*    For 
living  in  the  neighbourhood,  and  having  been  in  the 
constant  habit  of  passing  to  and  fro  on  this  highway^ 
they^ve  been  obliged  to  abandon  it,  and  take  a  more 
circuitous  route,  in  their  transit  to  and  from  the  nearest 
market  town  and  their  habitations,  which  is  a  peculiar 
personal  grievance  beyond  that  which  affects  the  public 
at  large.    So  that  here  it  appears  is  a  constable  who 
prosecuted  on  account  of  a  fact  committed,  which  it 
concerned  him  to  prosecute,    ai)d  there  arc  parties 
grieved  within  the  meaning  of  this  act  of  parliament. 
As  to  the  question  whether  the  act  is  to  be  construed 
strictly,  in  conformity  with  what  was  said  fay  Bailer  J« 
or  as  a  remedial  law,  according  to  the  opinion  of  Lord 
Kenyan  in  Bex  v.  Kettleaortkj  if  it  be  necessary  to  put 
those  authorities  in  competition  with  each  other,  I  can- 
not help  inclining  rather  to  the  reasoning  and  under^^ 
standing  of  the  statute  adopted  by  LonI  Keryan.    It  is 
extremely  beneficial  to  the  public  that  these  laws  should 
be  enforced,  and  that  die  subjects  should  be  enoooraged 
in  enforcing  them  whenever  they  fairly  brii^  themselves 
within  the  description  in  the  statute  of  a^  officer  or 
puty  grieved^  by  obtaimag  an  iademnity  from  the 
\  iBestft* 
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co»t9,  I  therefore  think  thiB  is  a  case  where  the  in- 
dictment might  be  removed,  and  where  the  parties  are 
intitled  to  costs. 


Le  Blanc  J.  This  was  an  indictment  found  at  the 
quarter  sessions  against  the  inhabitants  of  the  parish  of 
Taunton  Si,  Mary  for  not  repairing  a  highway,  which 
was  removed  by  certiorari  by  the  defendants^  upon  an 
affidavit  filed  by  tliem,  stating  that  on  tlie  trial  of  the 
indictment,  the  question  whether  the  parish  were  liable 
to  repair,  and  the  right  to  repair,  would  come  in  issue^ 
Upon  this  statement  simply  I  should  think  it  sufficient 
to  say  that  the  defendants  could  not  now  insist  that  this 
is  a  case  in  which  the  indictment  ought  not  to  have  been 
removed.  But  there  is  another  answer  to  any  such  ob- 
jection, namely,  that  in  every  case  of  an  indictment 
against  a  parish  for  not  repairing  a  highway',  although 
the  general  issue  only  be  pleaded,  the  inquiry  whether 
it  be  a  public  or  private  way  necessarily  brings  into  ques« 
tion  whether  the  parish  be  liable  or  not  to  repair,  because 
if  it  be  a  public  way,  the  parish  will  be  liable;  if  pri- 
vate, they  will  not  In  this  way  it  may  &irly  be  said 
upon  the  general  issue  to  be  a  question  in  which  the 
right  to  repair  may  come  in  question.  Hien  the  quesh 
tion  is,  whether  assuming  that  the  defendants  had  i^ 
right  to  remove  this  indictment  by  certiorari,  the  proses 
cntors  are  entitled  to  costs.  One  of  them  it  appears  is 
a  constable  of  the  manor  of  Taunton  Dean,  who  is  sworn 
in  for  the  whole  manor  generally,  though  for  conveni-i 
ence  sake  the  two  constables  are  in  the  habit  of  dividing 
their  duties,  and  acting  only  within  certain  districts. 
Fart  of  their  duty  is  to  look  to  the  repairs  of  the  high-* 
ways  within  the  manor>  and  this  prosecutori  it  appears^ 
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was  directed  by  the  steward  to  take  the  proper  tneBsnttH 
for  presenting  the  road,  if  upon  his  idew  it  should  be 
deemed  out  of  repair.  That  part  of  the  case  therefore 
falls  within  the  statute  offV.^r  M^  it  appearing  that  the 
constable  was  an  officer  within  whose  duty  it  was  -to 
prosecute^  and  that  he  prosecuted  on  account  of  a  &ct 
committed  or  done.  But  that  will  come  &rther  under 
consideration  presently.  The  other  prosecutors  are  par- 
ties living  in  the  neighbourhood,  and  their  road  lies  over 
this  highway  to  their  nearest  market-town,  and  all  state 
by  affidavit,  that  in  consequence  of  its  being  out  of  repair 
they  are  obliged  to  go  a  more  circuitous  way  by  half  a 
mile  in  order  to  reach  the  market-town.  And  the  ques- 
tion is,  whether  these  persoss  are  not  entitled  to  ootts 
as  parties  grieved ;  which  brings  it  to  a  question  upon 
the  3d  section  of  thestat^  5  W.^M.  That secticxi pro- 
vides <<  that  if  the  defendant  prosecuting  the  certiorari 
be  convicted  of  the  ofience,  the  Court  shall  give  reason- 
able costs  to  the  prosecutor,  if  he  be  the  party  grieirei}, 
or  be  a  justice  of  the  peace^  mayor,  bailiff,  constable^ 
&e.  or  any  other  civil  officer,  who  shall  prosecute  upon 
the  account  of  any  fiict  committed  or  done  that  con- 
cerned him  as  officer  to  prosecute.''  Now  as  to  this  not 
being  a  prosecution  on  account  of  a  fiict  done^  it  is 
observable  that  according  to  the  words  of  this  clause  the 
person  who  prosecutes,  as  a  justice  of  the  peac^  con- 
stably  or  other  officer,  as  well  as  those  who  prosecute 
as  parties  grieved,  are  all  phiced  under  the  head  of  per- 
sons who  prosecute  on  account  of  any  fact  committed  or 
d<xie.  Therefore^  as  fiur  as  respects  the  nature  of  the 
ofience  prosecuted,  every  authority  which  shews  that  a 
justice  of  the  peace  or  officer  is  entitled  to  costs,  is  likewise 
an  authority  to  shew  that  the  parties  grieved  will  be  so  en- 
titled. ifsA^ur^  J.  considered,  in  2Ze!«v.S%aypi^ss,  that  a 
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justice  of  the  peaoy  who  by  virtue  of  his  authority  pre* 
««Dt&  a  road  upon  view,  would  be  entitled  to  costs.  He 
saysy  "  if  a  justice  of  the  peace  were  to  present  a  road^ 
and  that  presentment  were  afterwards  turned  into  an  in* 
diotment,  the  justice  would  be  entitled  to  costs;"  He 
therefore  considered  that  a  justice  would  be  entitled  to 
QQstB,  if  he  were  to  present  a  road  out  of  repair.  But  the 
justice  could  only  be  so  entitled  as  a  person  who  prose* 
CHited  for  a  &ct  committed  or  done*  So  in  Rex  v.  Kettle^ 
\Dorth  It  was  held  that  a  justice  of  the  peace  who  indicted 
a  road  out  of  repair  was  entitled  to  costs  as  being  witliin 
the  statute ;  and  yet  in  no  respect  was  that  an  indictment, 
on  account  of  a  iact  committed  or  done^  any  mora 
tiian  in  this  case;  it  was  merely  for  a  non-repair.  And 
the  words  of  the  statute  being  just  the  same,  whether  it 
be  a  justice  of  the  peace  or  a  party  grieved  who  prose- 
cutes, it  follows  firom  this  that  a  party  grieved  would  be 
e^aUy  entitled  upon  such  an  indictment.  Then  do- 
these  persons  stand  in  the  situation  of  parties  grievedi 
or  only  as  part  of  the  public  If  they  are  to  be  deemed 
merely  a  part  of  the  public,  they  will  not  come  within 
the  description  of  parties  grieved ;  but  it  ^>pears  that 
tfa^  are  persons  whose  occasions  have  required  them  to, 
pass  continually  to  and  fro  upon  this  highway  for  a 
great  length  of  time^  and  that  they  have  been  obliged^ 
in  consequence  of  the  want  of  reparation,  to  go  half  a 
mile  fiirther  about.  They  are  therefore  peculiarly  in* 
convenienced,  and  the  Court  has  determined  in  odier 
cases,  that  where  a  road  is  stopped  up  by  which  persons 
who  were  in  the  habit  c^  using  it  are  prevented  from 
using  it,  and  obliged  to  go  round,  such  persons  are 
pasties  aggrieved.  What  difference  does  it  make^  whe- 
ther a  person  is  prevented  from  g<»ng  along  the  road  by 
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1815.       atreebangkadacroMit,  or  by  iu  being  ftifeted  tote 
*""""        out  of  repair  through  nqjligenoe  ?    It  is  to  him  equaUj 

Tht  KiKO  1        1  • 

If  AMI/        a  peculiar  grievance.     With  respect  to  the  clause  a 

^Mt?^^''     the  13  Gfo.  3.  which  empowers  the  Court  before  whom 

TADMToy      ^  indictment  is  tried  to  give  costs,  that  is  only  in  casm 

which  aretotalljoutof  the  purview  of  this  act.    Hiat 

dause  was  framed  with  a  view  of  enabling  the  Court 

before  which  the  indictment  was  tried  to  allow  costs^ 

whether  that  was  the  court  of  sessions  or  any  other 

court;  it  has  nodung  to  do  with  costs  upon  acertiorarL 

It  qipears  to  me  therefore  that  the  prosecutors  in  this 

case  are  well  entitled  to  thdr  costs;  aae  as  constable 

within  whose  provmce  it  was  to  prosecute,  die  otheit 

as  parties  grieved  who  proeecote  for  an  act  coauaiusd 

or  done;  inasmudi  as  thecasesrdalingtopiwecddQBS 

by  justices  of  the  peac^&Gi  oould  only  have  been  deter-* 

minied  as  they  have  been,  upon  this  constmetian,  that 

an  indictment  for  the  non-repair  of  a  road  was  wA  im^ 

dictment  on  account  of  a  foct  committed  or  dosww 


Batlet  J.  I  am  entirdy  of  the  same  opinion,  ft 
would  be  useless  and  a  waste  of  time  to  go  over  the 
same  ground,  wiiere  it  has  been  so  fully  gone  into  bjr 
my  Lord  and  my  Brother  Le  Blanc.  I  shall  therefoYO 
only  notice  one  pardcolar,  namely,  what  has  been  in- 
sisted upon  in  respect  of  the  words,  ^<  such  writ  of  certi- 
omiV*  in  the  3d  section  of  the  Stat  JK /j;  M.  Ithasbeen 
said  diat  they  apply  only  to  such  cases  of  certiorari  as  are 
mentioned  in  the  preceding  section;  and  that  in  the 
preceding  section  a  certiorari  to  remove  an  indictment 
for  not  repairing  a  highway  is  not  mentioned,  but  that 
]s  provided  for  afterwards*    But  it  must  be  observed  ia 

fnswet 
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loiswer  to  thifli  that  die  words  in  the  ad  section  are  ge«  1815* 
neral;  the  whole  act  is  one  entire  act  passed  at  one  — — « 
and  the  same  tune;  and  such  oertioran  may  mean  any        against 
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Baylis  against  Mary  and  Johi*  Dineley.       £«%.  . 

^  Jan,  a7lh. 

T)EBT  on  bond*    Upon  oyer  erf"  the  bond  and  con-  Dfbton  bond' 

dition,  which  was  a  joint  and  several  bond  by  the  pica  infaDcys  * 
two  defendants  in  the  penal  sum  of  ioo2.,  conditioned  [hat  after"thc 
for  the  payment  of  50/.,  with  interest,  &c.,  M.DineUy  ^^^^^f^^ 
pleads  non  est  factum.    «/•  Dineley  pleads  that  at  the  ^°**  commcnce- 
time  of  making  the  said  writimr  obt]fi:atory  he  was  an  suit  he  attained 

.*.;  ^  ^,.       .,         *^      hU  fall  age,  and 

infant  within  the  age  of  2r.     Replication,  thatj.  D.^  afterwards, and 
after  the  making  of  the  said  writing,  obligatory,  and  be^  auented  to  and 
fore  the  commencement  of  this  suit,  to  wit,  on,  &c.,  j^nfirmed  the 
attained  hb  age  of  21,  and  afterwards,  and  before  the  J®"^^i  ]^5J^"^ 
feommencement  of  this  suit,  to  wit,  on^  &c.  assented  to  rer.held  that 
and  ratified  and  confirmed  the  said  writing  obligatory*  was  uf.for  an 
])emurre*,  assigning  for  cause,  that  it  is  not  allied  in  gh^a  ^nd^^ 
the  replication  that  J.  2).,  after  he  attained  his  age  of  ^^'5^*  ^"*'*' 
ail  resealed  the  said  writing  obligatory,  or  re-delivered  »entof  in- 

o       -p        #»  terest ;  and  on- 

tfae  same  as  his  act  and  deed,  and  that  it  is  not  set  forth  lc»  he  be  estop* 

.      ,  1.       .         .         ,  ,  .  pedbyfomeact 

in  the  replication  m  what  manner  or  by  what  means  at  full  age  of  aa 
if.  D.  is  supposed  to  have  ratified  and  confirmed  the  aslhe'bond,  h« 
ttud  writing  obligatory,  and  also  that  the  plaintiflF  hath  •»^'""***^  ^*' 
not  made  profert  of  any  deed  or  writing  whereby  the 
said  writing  obligatory  is  i^upposed  to  have  bean  ratified 
tod  confirmedi  &c. 

CampbeUy  in  support  of  the  demurrer,  argued  that 
the  replication  was  prime  impresaiom's,  being  without 

a  pre* 
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i8t5«  a  precedent  in  any  book  of  entries  or  pleadings.  It 
*~^  was  also  ill  both  in  substance  and  form ;  in  substance^ 
against  because  this  bond,  being  void  ab  origine,  cannot  be 
ratified  in  any  way;  in  form,  because  if  it  could  be  ra- 
tified,  it  should  have  been  shewn  in  what  way  the 
defendant  ratified  it  That  the  bond  of  an  in&nt,  if  it 
be  with  a  penalty,  is  void,  appears  ffom  many  autho> 
ritiesi  viz.  Com.  Dig.  Enfant^  C.  2.  Bac.  Abr.  Infancy^ 
1. 1 .  Btdl.  N.  P.  1 8a.  Aj^iffv.  ArchdaU  (a),  and  De* 
level  V.  Clare  (i).  Then  if  this  bond  was  or^nally 
void,  it  follows  that  it  cannot  be  made  good  by  con- 
firmation, because  confirmation  implies  the  existence 
of  the  particular  thing  to  be  confirmed.  And  it  seams 
from  Edmunds  v.  Burton  {c\  that  a  promise  after  full 
age  to  pay  a  bond  given  during  nonage  was  held  good 
to  maintain  assianpsity  which  shews  that  the  bond  was 
not  ratified  by  the  pronuse;  and  though  it  was  thero 
said  that  the  bond  was  not  void,  but  voidable,  it  appears 
to  have  been  intended  by  that,  not  that  the  bond  was 
not  ipso  fiicto  void,  but  only  that  it  could  not  be  avoided 
upon  ncHi  est  factum  or  nil  debet.  And  to  the  same 
end  the  language  of  the  Court  in  TTiompsan  v.  Leach  (<f) 
is  extremely  strong,  for  the  Court  put  the  grants  of 
in&nts,  and  persons  non  compos,  as  parallel,  and  that 
a  surrender  or  grant  of  a  rent  charge  by  an  infiint,  is 
not  voidable,  but  ipso  facto  void.  And  then  thoy  addy 
that  **  In  all  the  cases  cited,  where  it  is  held  that  the 
deeds  of  infants  are  not  void  but  voidable,  the  meaning 
is,  that  non  est  factum  cannot  be  pleaded,  because  they 
have  the  form  though  not  the  operation  of  deeds,  ftc 

U)  Crv.  JE/fx«  9sa  (I)  Kqj,%s* 

{e)  CUcd  in  St9ai  ▼•  HTylbspl^  Cn.  MUi. »;,  {i,  3  MU  3  la 

There* 
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Therefor^"  say  the  Court,  ^*  if  an  infant  make  a  1815. 
letter  of  attorney!  though  it  be  void  in  itself,  yet  it  '  ' 
shall  not  be  avoided  by  pleading  non  est  &ctum,  but  ax*"*^ 
by  shewing  infancy."  So  bonds  given  upon  an  usu- 
rious, simoniacal,  or  gaming  consideration,  which  are 
^Mo  fiicto  void  by  the  statute^  must  nevertheless  be 
avoided  by  pleading,  and  in  that  sense  may  be  said  to 
be  voidable*  This  expression,  therefore,  thus  ex« 
plained,  is  not  at  variance  with  the  argumoit  that  tbis 
bond  was  originally  void,  which  by  the  above  autho- 
rities it  is  shewn  to  be,  and  so  cannot  be  ratified ;  where* 
fore  the  rqplicatlon  is  ill  in  substance.  It  is  true  thai 
a  replicaUon  like  the  present  has  been  sustained  in  aa* 
sumpsit;  but  that  was  upon  a  distinct  ground,  viz. 
because'  the  words  ratified  and  cofifirmed  imported  a 
pew  promise  (a).  And  in  'Fkrupp  v.  Fielder  {b)f  Lord 
Kenyan  said,  that  he  should  require  evidence  of  an  ex- 
press promise  after  full  age*  But  here  neither  a  new 
promise  nor  a  new  delivery  would  make  this  bond  good 
which  was  originally  void,  idly.  The  replication  is 
ill  in  point  of  form,  because  it  tenders  no  fact  in  issue, 
but  only  matter  of  law^  for  whether  or  not  the  defend- 
ant ratified  and  confirmed  the  bond  is  a  mere  conclu- 
aion  of  law  to  be  drawn  from  the  circumstances;  the 
circumstances,  therefore,  ought  to  have  been  set  forth 
in  the  replication. 

JMfoitf  contra,  agreed  that  if  the  bond  was  originally 
▼Old,  it  could  not  be  made  good  by  confirmation.  But 
he  took  this  distinction,  that  if  a  deed  be  made  by  a 
feme  covert  it  is  merely  void,  but  if  by  an  infant  it  is 

(«)  Ctbcn  ▼•  Jtrmunnf,  ante,  jqI  i.  745.        (5)  a  £sf.  JV.  F,  C.  6a8. 

void- 
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i8i;*       voidable  only ;  and  in  some  cases  it  is  not  even  voidable 
■  by  an  infiint,  as  if  he  give  a  single  bcmd  fer  necessa^ 

a^JjMf*  ries  (a) ;  aliter  if  it  be  with  a  penalty,  for  then  in  the 
language  of  LHl*  s.  259.,  it  serves  for  notiun^  and 
may  be  avoided;  or,  as  Lord  Coke  expresses  it,  the 
obligation  shall  not  bind  him  (&)•  Granting  then  that 
this  bond,  by  reason  diat  it  is  with  a  penalty,  did  not 
bind  the  defendant,  but  that  he  might  avoid  it,  it  td^ 
lows  that  he  mig^t  also  confirm  it,  because  that  which 
is  void  only  at  the  election  of  the  party,  may,  if  he 
does  not  dect  to  avoid  it,  be  made  good.  In  Tapper 
V.  Davenant  (c),  a  promise  at  full  age  upon  the  same 
contract  for  which  an  obligation  was  given  during  in* 
foncy  was  hdd  without  consideration,  for  die  obligation 
was  only  voidable  and  extinguished  the  contracL  80 
in  Ashfieid  v.  Jsh/kld{d)y  it  was  resolved  that  if  aa 
iafent  make  a  lease  for  years  rendering  rent,  it  is  only 
Voidable^  and  if  be  accept  rent  at  full  age^  he  cannot 
afterwards  avoid  it;  which  resolution  was  afterwards 
affirmed  on  arror.  So  if  an  infimt  continue  in  pea* 
session,  afiier  his  full  age^  of  lands  leased  to  him  during 
his  infimcy,  he  affirms  the  leasc^  and  shall  be  liable  to 
the  arrears  <^rent  incurred  before  (e)»  Then  if  this  dbli* 
gation  be  capable  of  being  affirmed  in  any  way,  the 
jtq)lication  is  well  enough  in  form,  because  it  must  be 
taken  upon  demurrer  that  it  was  affirmed  in  the  wqf  it 
might  lawfully  be^ and  theCourt  cannot  decide  a^nst  the 
rqilication  without  holding  that  in  no  possible  way  can 

(«)  Sussel  T.  Lett  x  tev.  86.  (l)  Co.  Lift.  lyxM. 

{c)  3  Keb'  798.  S.  C.  £M  jN",  P*  155^  where  It  appean  to  liave 
beea  a  liiifle  bood,  and  nippoung  a  chariot  and  harati  to  Imc  keen 
necessaries,  would  not  have  been  foidable. 

(d)  Sir  fT,  Jonest  157. 

[€)  iM,Ahr.Erfam,{K).    Cn.J.$v>.    aJSM/i.69. 
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an  infimt,  after  full  age^  affirm  such  an  obligation  as  the        i8i5, 
present  — — 

Bat  Lit 

against 

Lord  Ellenborouou  C.  J.  In  the  case  cited  of  the  ^^^^^^* 
infant  leasee  it  was  equivocal  in  the  constitution  of  that 
estate  whether  it  was  not  for  his  benefit;  a  possession 
was  given  him,  and  a  right  to  the  estate,  therefore  it 
was  equivocal  whether  it  might  not  be  for  his  benefit ; 
and  then  he  continues  after  full  age,  and  adopts  it  In 
the  case  of  the  infant  lessor,  that  being  a  lease  render- 
ing rent,  imported  on  the  face  of  it  a  benefit  to  the 
infant,  and  his  accepting  the  rent  at  full  age  was  conclu* 
sive  that  it  was  for  his  benefit  But  how  do  these  au- 
thorities affect  a  case  like  the  present,  where  it  is  clear 
upon  the  face  of  the  instrument  that  it  is  to  the  preju-^ 
dice  of  the  infant,  for  it  is  an  obligation  with  a  penalty 
and  for  the  payment  of  interest  ?  Is  there  any  authority 
to  shew,  that  if  upon  looking  to  the  instrument  the 
Court  can  clearly  pronounce  that  it  is  to  the  infimt's 
prejudice,  th^  will  nevertheless  sufier  it  to  be  set  up 
by  matter  ex  post  facto  after  full  age?  In  Keane  v. 
Baycot  (a)  I  find  it  laid  down  by  Eyre  C.  J.  that  <<  some 
contracts  of  infants  are  merely  void,  namely,  such  as 
the  Court  can  pronounce  to  be  to  their  prejudice.^ 
And  in  Fisher  v.  Mowbray  {b)  it  was  decided,  that  if  an 
infant  give  a  bond  conditioned  for  the  payment  of  in- 
terest, it  avoids  the  whole  security,  for  an  infant  cannot 
give  a  security  for  the  payment  of  interest  In  Zouch  v. 
Parsons  (c),  where  this  sul:)!^^  ^^  much  considered,  I 
find  nothing  which  tends  to  shew  that  an  infant  may 
bind  himself  to  his  prejudice.     It  is  the  privilege  of  the 
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(»)  i  East,  330. 

Ic)  3Z»»rT.i794- 

Vol.  hi. 
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1815.        inSmttlMt  kesballnat,  aadweahouldbebnakiiigdoini 

the  protectjion  which  the  law  has  cast,  around  hisif  if 

egaimi  we  Were  to  give  effect  to  a  confirmation  by  parol  of  a 
dted  like  this  made  by  him  daring  ioliuicy.  Uidess 
thers  be  something  amountii^  to  an  estoppel  in  law  of 
as  high  authority  as  the  deed  itself^  we  cannot  surrender 
the  interests  of  the  infiint  into  such  hands  as  he  may 
chance  to  get.  It  appears  to  me  that  we  should  be 
doing  so  in  this  case,  imkss  we  required  the  act  after 
full  age  to  be  of  as  great  solemnity  as  the  original 
instrument. 

BayleyJ.  In  Co.  Lit.  172.  a.  the  distinction  is 
taken,  that  ^^  an  infant  may  bind  himself  to  pay  for 
his  necessary  meat,  drink,  apparel,  necessary  physic, 
and  such  other  necessaries,  and  likewise  for  his  good 
teaching  or  instruction,  whereby  he  may  profit  himself 
afterwards ;  but  if  he  bind  himself  in  an  obligation  or 
other  writing  with  a  penalty  for  the  payment  of  any  of 
these,  that  obligation  shall  not  bind  him.'^ 

Per  Curiamy  Judgment  for  the  Defendant 


Friday,  Plumiuer  and  Others  against  Wildmait. 

Jan.  »7th. 

Where  a  ship       A  SSUMPSIT  for  contribution  to  a  general  avenge^ 
hcrroyagewas  for  work  and  labour,  and  for  money  paid.     Pleay 

Tnoth^sw?     general  issue.    At  the  trial  before  Lord  EUenborough 

and  damaged, 
and  the  captain 

was  in  consequence  obliged  to  cut  away  part  of  the  rigging  and  to  return  to  port  to 
repair  the  damage  and  cutting  away,  without  which  the  ship  could  Adt  haw  prosecuted 
her  vo)agc,  or  safely  kept  the  sea:  Held  that  the  eipencei  of  repairs,  so  far  at  they 
were  absolutely  neccssaryto  enahle  the  ship  to  prosecute  the  TOyage,  but  no  further^  and 
of  unloading  the  goods  for  the  purpose  of  making  the  repairs,  were  a  general  average. 
Secus  the  master's  ezpenccs  during  the  unloading,  rcpairinf,  and  reloadkig*  aod  crimp- 
age  to  replace  de«ertcrs  during  the  repairs. 
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C.  J.  at  the  Lanipn  sittings  after  Trinity  term  i8i  i,  a         i8i5, 
Terdict  was  found  for  the  plaintifik,  subject  to  the  opi-.        — "~ 

Pl«UMldKlt 

idon  of  the  Court  upon  a  case,  the  material  facts  of        agahu 
whith  are  as  follow:  WituMAN.  . 

The  ship  Cambridge  J  of  which  the  pfamtiffs  were  the 
owners,  sailed  on  the  25th  of  April  from  Kingston  ia 
Jamaica^  where  she  was  loaded,  with  a  cargo  for  Lon^ 
don^  consisting  of  sugars  and  rum,  a  part  of  which 
belonged  and  was  consigned  to  the  defendant  by  bill  of 
Uding  deliverabfe  to  him  in  London,  he  paying  freignt 
with  primage  and  average  accustomed.  A  day  or  two 
a!ler  the  ship  sailed,  and  while  she  was  in  the  prosecu- 
tion of  her  voyage,  she  was  run  foul  of  by  a  brig,  which 
was  unavoidably  driven  against  her  by  the  violence  of 
the  wind  and  weather,  by  which  accident  her  false  stem 
and  knees  wete  broken,  and  the  master  was  in  conse^ 
qnence  obliged  to  cut  away  part  of  the  rigging  of  her 
bowsprit,  and  to  return  to  Kingston  to  repair  the  da- 
mage sustained  by  the  accident  and  the  cutting  away. 
The  ship  could  not  have  prosecuted  her  voyage,  nop 
could  she  have  kept  the  sea  with  safety,  without  return^ 
iBg  and  repairing.  Upon  her  return  the  cargo  was 
necessarily  relanded  and  warehoused^  in  order  that  such 
temporary  repairs  might  be  done  as  would  enable  her  td 
pit>secute  her  voy^,  and  the  master,  towards  defray^ 
ing  the  expences,  sold  12  hogsheads  3  tierces  of  sugar, 
md  two  puncheons  of  rum,  one  of  which  was  part  of  HA 
^efisndant's  coosignm^t,  and  was  sold  for  15/.  When 
the  repairs  were  finished,  the  retnaindet  of  the  cargo 
was  reloaded,  and  the  ship  proceeded  to  London,  and 
delivered  it  to  the  deffendant  and  the  olhdr  consignee^.' 
After  the  ship's  arrival  in  London  she  underwent  amort 
effectual  repair  of  the  damage,  theexpence  of  which  the 
K  k  ;i  plain- 
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t  tif*        plaintift  did  not  tnchide  in  their  claim  for  contribution^ 
.    ..         but  they  claimed  in  respect  of  the  sums  disbursed  by 

^iAist  them  at  Jamaica  in  consequence  of  the  accident.  The 
****"*'*'  particulars  of  the  disbursements  in  respect  of  which  the 
phuntiffs  claimed,  contained,  amongst  others,  disburse- 
ments for  pilotage  into  Kingston  on  the  ship's  return ; 
for  surveying  and  ascertaining^  the  damage^  and  repair- 
ing the  same,  smith's  and  carpenter's  work,  and  &r 
materiab;  for  wharfage  and  cooperage  on  landing  and 
atowing  the  goods  during  the  repairs;  for  reloading; 
Tor  the  roaster's  expences  5  dollars  per  diem  during  the 
unloading,  repairing^  and  reloading;  for  crimpage  to 
replace  deserters  during  the  repairs»  &a  And  the  ques- 
tion made  was,  whether  this  was  a  case  of  general  ave- 
rage; and  if  it  were,  to  what  extent^  it  being  agreed  that 
when  the  Court  should  pronounce  the  rule,  if  they 
should  be  of  opinion  that  the  defendant  was  liable  to 
any  part,  the  amount  should  be  settled  by  arbitration. 
If  the  defendant  was  not  liable  beyond  15I.,  for  which 
bis  puncheon  of  rum  was  sold,  a  nonsuit  to  be  entered. 

Manryai  finr  the  plaintifls,  upon  the  question  whether 
this  was  a  case  of  general  average,  contended  that  it  was ; 
•ad  he  took  the  rule  to  be  this,  that  whatever  expenoe 
may  have  been  incurred  for  the  necessary  safety  of  the 
whole  concern,  and  for  the  general  purpose  of  the  voy- 
4|ge,  is  a  matter  of  general  average.  And  he  cited  a 
passage  from  Beawes  Lex  Mercatoria  {a)  to  this  eflfect^ 
**  that  when  a  ship  is  forced  to  enter  a  port  to  repair 
the  damage  she  has  suffered  in  astorm,  being  unable  to 
eontiniieher  voyage  without  apparent  risk  of  bemgkist^ 

(«)  266. 

in 


Wild  MA  IT. 
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ih  such  case  the  wages  and  provisions  for  the  crew,  from        18x5! 
the  day  it  was  resolved  to  seek  a  port  to  refit,  to  the        *  » 

pLVMMtK 

day  of  her  departure  thence,  with  all  charges  of  iin-  t^^ihu* 
loading,  reloading,  pilotage,  and  every  other  expence 
incurred  by  this  necessity,  shall  be  brought  into  a 
general  average."  Which  passage  is  cited  by  Butler  J.' 
in  Da  Costa  v.  Nevonham  {a\  and  seemingly  approved  of; 
and  there  it  was  held,  that  if  a  ship  is  obliged  to  pat 
into  port  to  repair  for  the  safety  of  the  whole  concern, 
the  charges^  of  unloading  reloading,  and  taking  care  of 
the  cargo,  and  also  the  wages  and  provisions  of  th« 
workmen  hired  for  the  repair,  were  a  general  average. 
Now  here  the  ship  could  not  have  prosecuted  her  voyage 
without  returning  to  port,  which  was  for  the  general 
safety,  and  the' plaintif&-only  claim  contribution  for  the 
caqpences  of  such  return,  and  in  respect  of  such  tempo- 
rary repairs  andexpences  incident. thereto,  as  were  ne*- 
cessary  for  enabling  the  ship  to  resume  and^  peiform* 
the  voyage.  And  therefore  diis  claim  is  like  that' 
in  Da  Costa  v.  Newnham,  and  may  well  stand  with  the 
principle,  that  an  injury  occasioned  by  mere  sea-damage 
shall  not  be  the  subject  of  general  average*  ' 

Hdroydj  contra,  argued  that  the  damage  occasioned 
by  the  ship's  running  foul  was  a'particular  average^ 
being  a  mere  sea-damage,  die  repairing  of  which  "prd- 
perly  belonged  to  the  ship-owner,  and  was  not  the  sub- 
ject of  general  average.  And  though  the  cutting  away 
the  ship's  tackle,  if  proved  to  have  been  done  for  the 
preservation  of  the  ship  and  cargo,  might  become  a 
general  average  (&),  yet  there  is  no  such  proof  here  ;- 

(«)  %  r.  R.  41 3.  (*)  See  Mirkley  ▼.  Pressravt^  x  Mast,  Jiwx 

Kk  3  Don 
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1815.  non  constat  that  the  cutting  away  the  riiggingof  the 
*— "^  bowsprit  was  necessary  for  the  general  safety,  it  ndf^ 
against  be  done  to  8av«  the  bowsprit,  but  the  loss  of  the  bow 
sprit  would  not  necessarily  have  endangered  the  cargo. 
With  respect  to  theexpences  incurred  by  the  necessity 
^of  the  ship's  return,  the  doctri^ie  of  Beatioes  is  not  war* 
tinted  by  the  authorities,  or  the  modem  waiters  upon 
this  subject  (a).  It  is  true  that  in  the  case  of  the  Copm^ 
hfxgen{b)j  Sir  ST*  Spofi  allowed  the  expence  of  unload- 
^  the  gopds  to  be  a  general  average,  but  that  was 
\ieca^se  it  was  for  the  coounon  benefit,  as  well  for  the 
prese^ation  of  the  cargo,  as  the  r^air  of  the  ship. 

Ix>rd  £x4.EK»OEOUGH  €•  J*  If  the  return  to  port 
.  \fas  necessaxy  fjjr  the  general  safety  of  the  whole  con* 
cern,  it  seems  tba(  the  expi^ncea  unavoidably  incurred 
by  «uch  necessity  n\^y  \k^  cpnsid^re^jl  as  the  subject  of 
general  average.  It  is  not  so  much  a  question  whether 
the  first  cause  of  the  damage  was  owing  to  this  or 
that  accident,  tp  the  violence  of  the  elements,  or  the 
iX)llision  of  another  ship^  as  whether  the  effect  produGedl 
was  such  as  to  inc^pi^citate  the  ship,  without  endanger- 
ing  the  whole  concern,  from  fiirther  prosecuting  her 
Mpyage,  unless  she  r^umed  to  port;  wd  removed  the 
iippediment.  As  far  as  removing  the  incapacity  is 
concerned,  all  are  eqqaUy  benefited  by  it,  and  there- 
fore it  seems  reasonable  that  all  should  contribute 
tpwards  the  e^pences  of  it;  but  if  any  benefit  ultra  the 
mere  removal  of  this  incapacity  should  have  accrued 
lo  the  ship  by  the  repairs  done,  inasmuch  as  that  will 
redound  to  the  particular  benefit  of  the  shipowner 

M  ManL  lutkr.  539.  %4  cdiU  (i)  1  RekAdm. R.  194- 

ouly, 
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tmty,  it  will  not  come  under  the  head  of  general  aver-        1815. 
Me;  but  that  will  be  a  matter  of  calculation  upon  the        »— -- 

,  r«,  n    1  «  .  .  Plummet 

adjustment  The  amount  of  the  expences  of  repairing  agMnst 
to  be  placed  to  the  account  of  general  contribution 
mu6t  be  strictly  confined  to  the  necessity  of  the  case, 
and  the  arbitrator  will  have  to  determine  how  modi 
was  expended  upon  such  rq)air8  as  were  absolutely  ne- 
cessary to  the  enabling  the  ship  with  her  cargo  to  pro- 
secute the  voyage;  and  for  so  much,  and  no  more,  the 
-defendant  will  be  liable  to  contribute.  As  to  the 
charge  for  the  captain's  expences  during  the  unloading^ 
rqpairingi  and  re-loading,  the  ship-ownar  must  bear 
the  captain's  expences  in  port,  and  crimpage  must  be 
disallowed,  it  does  not  come  under  general  averageu 

Le  Blanc  J.  I  think  the  necessary  expences  pf  re- 
pairing the  ship  to  make  her  fit  to  prosecute  the  voyage, 
may  come  under  the  head  of  general  avei*age,  but  no 
farther  than  that.  It  will  therefore  be  a  questi<m  of 
calculation  in  settling  the  amount  of  general  avera^, 
how.  much  was  absolutely  necessary  for  enabling  the  . 
ship  to  pursue  her  voyage^  and  all  beyond  that  will  be 
set  down  to  the  account  of  the  ship.  The  unloadiiig 
may  be  general  average  if  it  were  necessary  in  order  lx> 
repair  the  ship. 

Batley  J.  I  doubt  whether  the  repair  of  any  parti- 
cular damage  could  be  placed  to  the  account  of  general 
average,  inasmuch  as  it  is  a  benefit  done  to  the  ship,  and 
if  the  captain  cpuld  make  it  a  general  average,  by  putting 
into  port  to  repair,  it  would  always  be  his  interest  to 
endeavour  to  do  so.  If  however  the  repairs  were  merely 
such  aa  were  necessary  to  enable  the  ship  to  prosecute 
K  k  4  her 


4«S 


CASES  IN  HILARY  TERM 


1815. 


Plummbr 

ajmnst 

WiLOMAN. 


ber  voyage  home,  and  were  afterwards  of  no  benefit 
to  the  ship,  such  repairs  I  think  would,  properly  come 
under  a  general  average.  Therefore  deducting  the 
benefit,  if  there  be  any,  which  still  results  to  the  ship 
from  tliis  repair,  the  rest  may  be  placed  to  the  account 
of  general  average. 

Judgment  for  the  Plaintifis. 


Friday, 
Jaihijih. 

"Where  a  nam- 
ber  of  persons 
made  cubicrip* 
tions,  and  form- 
ed themselves 


Da  VIES  against  Hawkins. 


T  N  assumpsit  for  goods  sold  and  delivered,  and  the 
general  issue,  there  was  a  verdict  for  the  plaintiff 
at  the  London  sittings  in  Michaeltnas  term  1813,  for 
into  a  company  *  ,g  j/^  j^^  5^^  subject  to  tlic  Opinion  of  the  Court  on  a 

for  brewing  ale,  -r-  j  r 

case  reserved,  the  material  facts  of  which  were  these: 
In  1807  a  number  of  persons,  about  600,  associated 
together  as  a  company,  and  made  subscriptions,  which 
subscriptions  were  divided  into  shares  of  50/.  each,  for 
the  purpose  of  establishing  a  brewery  for  ale,  &c  under 
the  name  of  the  British  Brewery.  The  subscribers  en- 
tered into  a  deed  which  contained,  among  others,  these 
provisicms :  that  the  shares  should  be  transferable,  &c 
the  purc^haser  executing  the  deed,  and  binding  himself  to 
observe  the  regulations,  &c.  contained  therein;  that  a 
committee  to  be  appointed  should  have  power  to  make 
rules,  orders,  and  bye-laws,  subject  to  confirmation  by 


&c  and  entered 
into  a  deed,  by 
which  it  was 
agreed  that  the 
conduct  of  the 
business  should 
be  confided  to 
two  persons, 
and  the  trade 
carried  on  in 
their  names, 
and  that  they 
should  be  titii- 
tees  for  the 
company  so  far 
that  the  right 
of  action  for 
goods  delivered 
should  be  in ' 
them,  and  all 
actions  for  ale, 
&C.  dcliTered 
should  be 

brought  in  their  names,  and  all  ale,  &c  dcHveted  should  he  considered  as  their  pro- 
perty, &c.  and  that  the  directors  for  the  time  being  should  have  power  to  fcgulate 
the  general  business  of  the  company,  and  that  general  quarterly  meetings  of  the  mem. 
ben  should  be  holden :  Held  that  one  person  only  could  not  be  appointed  at  a  general 
quarterly  meeting,  upon  the  recommendation  of  the  directors,  to  conduct  the  bouneu 
in  place  of  the  two  persons  originally  appointed  under  the  deed,  unless  such  alteration 
was  made  by  the  conMnt  of,  or  after  notice  to  all  the  subscribers;  and  therefore  plain- 
tiff,  who  had  been  so  appointed  without  the  consent  of  or  notice  to  defendant,  who  was 
an  original  subscriber  and  executed  the  deed,  could  not  maintain  assumpsit  for  ale  of  the 
company  delivered  to  defendant. 

14  a  ma- 
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a  majority  of  the  proprietors  at  a  general  meeting;         1815. 

that  the  conduct  of  the  business  of  the  brewery  should  ^  ^ 

be  confided   to   two  persons  who  should  be   styled         ^g^f'^t 

.       *■  Hawkims. 

brewers,  and  the  trade  should  be  carried  on  in  their 

names,  and  they  should  be  trustees  for  the  company  so 
fiur  that  tlie  right  of  action  for  goods  delivered  should 
be  in  them,  and  their  names  should  be  used  in  all  ac- 
tions and  contracts,  &c.  and  in  particular  alt  actions 
for  ale  or  other  articles  delivered  should  be  brought 
in  their  names,  and  with  that  view  all  ale  and  other  ar- 
ticles delivered  should  be  considered  as  their  property, 
and  the  bills  of  parcels  should  be  in  theil*  names,  &C : 
that  the  directors  for  the  time  being  should  have  power 
to  direct  and  regulate  the  general  afiairs  and  business 
of  the  company :  that  a  general  meeting  of  the  mem- 
bers of  the  company  should  be  holden  every  quarter. 
The  defendant  was  an  original  subscriber,  and  still 
holds  shares,  and  was  for  some  time  a  director,  and 
executed  the  deed.  At  first  two  persons  were  ap- 
pointed the  brewers,  but  they  having  tiithdrawn,  the 
directors  recommended  to  the  general  quarterly  meet» 
ing  to  appoint  only  one^  and  that  the  plaintiff  should 
be  appointed.  The  subscribers  accordingly  appointed 
the  plaintiff  the  brewer,  and  he  has  continued  such  ever 
since.  The  plaintiff  in  that  capacity  delivered  to  the 
defendant,  at  different  times,  several  quantities  of  ale^ 
brewed  for  the  company.  No  bills  of  parceb  were  de- 
delivered,  but  the  deliveries,  as  they  were  made^  were 
entered  in  a  book  kept  by  the  defendant,  upon  which 
was  inscribed  British  Ale  Brewery.  The  defendant 
paid  money  on  account  from  time  to  time  at  the 
compting-house  of  the  brewery,  and  to  the  collecting* 
clerks  when  they  called^  taking  printed  receipts,  in- 

titledy 
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1815.       titledt   ^  British  Ale  &<ewery/'  aad  signed  by  tbe 

*""""'        dfirks  who  received  the  money.    In  some  instances  the 

i^MMst        xecdipts  were  eypresaed  to  be  for  Domes  and  Co.    Tlie 

AWKIN8.      piiiji^tiff's  name  alone  was  entered  in  the  bool^  of  the 

«Kci9%  and  he  was  personally  answerable  for  the  duties, 

and  all  contracts  for  malt,  hops,  &c.  were  made  by  him 

in  his  own  name*     The  plaintiff's  name^  with  the 

words  ^^  and  Co.,"  was  upon  the  dray%  harness,  &(^ 

and  the  draymen  received  their  orders  entirely  &onti 

'  him.    The  action  is  brought  .with  the  consent  of  tbe 

committee. 

The  question  for  tbe  c^nion  of  tbe  Court  is,  whe- 
ther the  plaintiff  is  entitled  to  recover;  if  the  Court 
shall  be  of  that  opinion,  the  verdict  is  to  stand,  sukyect 
to  a  reference;  if  not,  a  nonsuit  i)i  to  be  entered. 

PaUopk  for  the  plaintiff  made  two  points :  ist,  th«t 
the  formati<m  and  existence  of  this  company  was  not 
contrary  to  stat.  6  G.  i.  c.  18.  «.  18.;  because  in  ordor 
to  bring  it  within  the  scope  of  the  statute  it  must  tend 
to  the  common  grievance  of  great  numbers  of  the  sob- 
jects;  and  the  mere  circumstance  of  the  shares  \>&JOf^ 
transferable  is  not  enough  to  shew  that  itdid  so  tend. 
And  upcMi  this  point  he  cited  Rejf  v.  Webb  (a),  and  PraU 
▼•  HuUkinion{b)i  and  distinguished  Bex  v.  Dodi(€)9 
inasmuch  as  there  the  project  appeared  by  the  proqMCtoa 
t0  be  mischievous,  idly,  Whieh  was  the  only  point  «r- 
gued  ocmtra,  that  the  plaintiff  was  the  proper  person  to 
maintain  this  action. .  He  said  that  if  the  two  bxewen 
originally  appointed  had  continued  in  their  office^  and 
cseteris  paribus  had  been  the  now  pkdntifls,  ttwre  couM 

have 
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^ye  been  no  doubt  but  that  they  would  have  been        1815. 


Da  VI  It 


entitled,  because  the  defendant  being  an  original  sulv 
Bcriber,  and  party  to  the  deed  under  the  provisions  of  againa 
which  their  appointment  was  made,  and  the  property 
and  right  of  action  vested  in  them,  would  have  been 
estopped  from  averring  against  his  own  deed  that  the 
properly  and  ri^t  of  action  were  not  in  them.  Then 
if  the  two  might  have  sued,  it  follows  that  the  plaintiff 
may^  because  it  appears  that  he  was  substituted  by  the 
consent  of  the  whole  body  in  place  of  the  two,  for 
the  directors  who  had  a  general  superintendance  re-* 
commended  the  substitution  of  the  plaintifl^  and  that 
was  adopted  at  a  general  meeting.  Or  supposing  the 
plaintiff's  appointment  to  be  out  of  the  case,  still  the 
defendant  will  be  liable,  because  this  was  a  sale  made 
by  the  plaintiff  to  the  defendant,  and  the  defendant 
has  accepted  the  goods,  and  therefore  it  shall  not  lie  in 
his  mouth  to  say  that  they  were  not  the  goods  of  the 
plaintiff,  especially  where  he  does  not  shew  that  the 
company  claim  them  as  their  property,  or  that  he  will 
be  answerable  to  any  other  person  if  the  plaintiff  does 
not  recover ;  on  the  contrary,  it  is  plain  that  if  he  be  not 
answerable  to  the  plaintifl^  he  is  not  answerable  at  all,  be- 
cause  the  company  cannot  sue  him;  and  though  the  plain- 
tiff may  be  accountable  to  them  for  the  monies,  that  can 
make  no  difference  to  the  defendant.  And  in  Ll<n/d  v. 
Jbrchbcnde  {a\  and  Mawman  v.  Gillet  (5),  it  was  deter- 
mined that  the  ostensible  person  who  contracts  19  the 
proper  person  to  sue,  although  other  persons  may  have 
a  share  in  the  concern.  And  there  is  good  reason  for, 
holding  the  same  in  this  case,  for  otherwise  the  detend- 
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1815.        ant  will  have  the  goods,  and  yet  he  liable  to  no  one  felt 
the  payment  of  them.  '  ^ 


Davies 

Mgainst 

Hawkins. 


Scarlett^  contra,  urged  that  it  was  no  reason  because 
the  plaintiff  could  not  have  any  other  action,  that  there- 
fore he  should  have  this.  And  it  is  a  decisive  objection 
to  this  action,  that  after  the  deed  has  specified  that  two 
persons  should  carry  on  the  trade^  Sec.  and  have  the 
right  of  action,  the  plaintiff  alone  has  been  substituted 
for  the  two,  without  the  consent  or  knowledge  of  the 
defendant;  that  being  such  an  alteration  in  the  eonsti* 
tution  of  the  company  as  neither  the  directors  nor  the 
general  meeting,,  without  the  consent  of  all  the  sub- 
scribers, had  authority  to  make.  If  it  could  be  made 
by  any  means  short  of  the  consent  of  all  the  proprietorsi 
it  could  only  be  by  the  committee  for  making  bye- 
laws,  &b.  And  he  was  proceeding  but  was  stopped  by 
the  Court* 

Lord  Ellenborough  C.  J.  It  is  not  stated  that 
the  defendant  had  any  notice  of  the  appointment  of  one 
only,  or  that  he  purchased  the  ale  with  a  knowledge  of 
any  such  alteration.  As  to  the  receipts  given  in  the 
,  plaintiff's  name,  they  had  also  the  words  and  Co,  at- 
tached, which  indicated  that  the  concern  was  not  vrith 
an  individual  only.  I  really  do  not  feel  how  to  get 
over  this  objection,  however  I  may  be  disposed  to  make 
the  party  pay  for  what  he  has  had.  But  here  a  chai:^ 
has  been  made  in  the  constitution  of  this  company 
which  could  not  be  made  without  the  consent  of  the 
whole  body  of  subscribers.  It  was  such  a  substituted 
alteration  in  its  constitution  as  required  the  ass^it  of 
all.    It  does  not  appear  that  the  defiandfliit  acquiesced, 

or 
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or  even  knew  of  the  alteration  at  the  time  of  the  pur-        1815. 
chase.     Therefore  I  am  afraid  on  this  point  alone  it  is 
against  the  pUuntiff. 


Daviii 

against 

Hawkins. 


Lb  Blanc  J.  It  is  impossible  to  assist  the  plaintiff 
unless  the  Court  could  see  that  this  was  a  contract  with 
him  individually. 

Batxjet  J.  It  is  stated  that  the  subscribers  appointed 
the  plaintifi^  if  by  that  had  been  meant  nil  the  sub- 
scribers, it  might  have  made  a  difference. 

Judgment  of  Nonsuit. 


The  King  against  the  Justices  of  the  West,  y^'^'^ 
Riding  of  Yorkshire. 

A  RULE  nisi  was  granted  in  last  i//^?^  term  for  a  Affida?iuin 

mandamus  to  the  justices  to  enter  an  appeal  and  Scfor^j^man- 

continuances  to  their  next  general  quarter  sessions  ^""|[**[^ 

asainst  a  conviction  by  two  justices  of  one  Maxoson^  for  mUsioner  mutt 

^  '  ^  ^  contain  the 

an  offence  against  the  stat  17  6.3.  c.  56.  5. 14.     The  place  where 
rule  was  granted  upon  the  ground,  as  alleged  by  the  wi&e  chey  can. 
affidavit  of  Mawson^  that  the  two  justices  had  not  made  "°upon  a'con- 
known  to  him,  at  the  time  of  such  conviction,  his  riirht  T'^!°"  ^  ^"^^ 

^  »  "O        justices  for  an 

to  appeal  to  the  next  general  quarter  sessions,  as  re-  ofCen€t  against 

quired  by  the  20th  section  of  the  act,  and  that  as  soon  c  5^  '•  i4».  if 

as  he  was  informed  of  it,  which  was  sometime  afler-  the  time  of 

wards,  he  gave  them  notice  in  writing  of  his  intention  Sikc*k^o!^**to 

to  appeal,  and  procured  sufficient  sureties  for  trying  Jj*»JJh-Jri*ht 

such  appeal,  but  there  not  being  any  meeting  of  the  said  ^  «pp|;^^'  *<i^ 

pealing,  they 
need  oot  go  on  to  inform  him  of  tht  neceistry  steps  to  he  taken  In  order  to  appeal. 

jttsticesi 
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i8i  j;.        justice^  DT  of  any  tw^  justices,  before  the  holfiiig  df  ih^ 

next  general  quarter  sessions,  he  with  his  sureties  at- 

axMust  tended  at  such  sessions,  and  entered  his  appeal  with  the 
the  West  ^  ^^^^^  ^f  ^^  peace ;  which  appeal  the  justices  at  sessions 
YoiliiHiRt  ^"^fi^^  ^  entertain,  on  the  ground  that  he  had  not 
given  notice  of  his  intention  to  appeal  at  the  time  cf  hia 
conviction,  nor  entered  into  a  recognizance,  although  he 
proved  the  service  of  the  above  notice,  and  ofiered  to 
prove  that  his  right  to  appeal  was  not  made  kndwn  to 
him  as  above,  atid  tendered  his  sureties  to  ^nt^  into 
the  recognizance  before  the  justices  at  sessions. 

Monday,  Upon  the  rule  coming  on  in  Easter  term,  it  appeared 

Afisy  1 6th* 

that  the  affidavits  filed  by  the  justices  in  answer  were 
dated  and  sworn  before  a  commissioner  of  K.  B.,  but  con- 
tained no  place  in  the  jurat  where  sworn;  and  a  preli- 
minary  objection  was  taken  to  them  on  that  account 
•  On  the  other  side,  the  case  of  the  Kennet  and  Avon 

Company/  v.  Jones  (a)  was  cited,  where  an  aH^davit  to 
hold  to  bail,  which  was  taken  before  a  commissioner, 
omitted  to  state  that  he  was  a  commissioner  of  K.  S.» 
and  the  omission  was  held  immaterial. 

But  per  Curiam^  it  is  the  constant  practice  to  state 
ih^  place  where  the  affidavit  is  taken,  by  which  one 
medium  is  afforded  to  the  Court  of  referring  to  their 
records  and  ascertaining  that  the  person  taking  it  is  a 
Coihmissioner.  In  the  case  cited  a  venue  was  given, 
wher'e^  if  the  affidavit  were  falser  the  peijury  was  com- 
mitted ;  but  here  non  constat  that  the  affidavits  were  not 
taken  on  the  high  seas.  To  dispense  with  these  forms 
is  only  to  get  into  uncertain^  and  mischief  and  by  a 

atnun 
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strain  of  juriadiction  to  help  parties  through  that  which        1815. 
Aey  ought  to  look  to  themselves.     The  rule  was  ao- 
cordiBffly  made  absolute.  .   ^f^f^^* 

®  '  The  fostices  of 

the  West 

And  now  the  justices  returned^  that  they  caused  the  Yo'sLKiHute. 
appeal  to  be  entered^  &C.9  and  that  upon  the  hearing  it 
was  proved  to  them  that  the  two  justices  did  make 
known  to  Mawsan^  at  the  time  of  his  convictioni  his 
right  to  appeal  to  the  next  general  quarter  sessions,  and 
that  Mawson  failed  to  prove  that  he  gave  them  notice 
of  his  intention  to  appeal;  on  the  contrary  it  was 
proved,  that  at  the  time  the  justices  so  made  known  to 
him  his  right  to  appeal,  he  waived  any  intentkn  of  ap- 
peidii^,  by  replying  to  them,  that  he  thought  he  had 
better  pay  the  penalty;  and  that  Mifman  did  not  at  the 
time  of  the  conviction,  or  at  any  time  before  caHing  on 
the  appeal)  enter  into  a  recognizance^  &c,  Whertfeiie 
the  justices  at  sessicms  conceiving  that  they  had  no  juris- 
diction desisted  from  entering  into  the  merits,  &c. 

Holroyd  and  Stavefy  took  eitceptton  to  this  return, 
that  it  was  uncertain.  They  said  the  rule  was,  that  the 
return  to  a  mandamus  shall  be  disallowed,  if  it  be  not 
certain  and  positive,  fi>r  no  answer  can  be  ^ven  to 
it  (a).  And  here  the  sessions  were  boimd  to  shew  with 
certainty  that  the  convicting  justices  did  all  which  the 
law  required  of  them;  therefore  it  is  not  enough  that 
they  have  shewn  that  the  justices  did  inform  Mawson  of 
his  right  to  appeal,  because  the  law  required  them  to 
inform  him  not  only  that  he  might  appeal,  but  also  of 
the  necessity  of  giving  them  a  notice  in  writing,  as  well 

(«)  iiXefu^^k. 

as 


araihi 

The  fusticci  of 

the  Wrft 
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1 8 1  c .        as  of  entering  into  the  recognizance ;  and  of  that  opinion 
was  Lord  Kenyan  in  Bex  v.  Justices  of  Leeds  (6).    And 

Til »  V I  v  /) 

avaihst  tbough  it  appears  that  Mawsan  declared  before  them, 
that  he  had  better  pay  the  penalty,  yet  that  did  not  dis- 
Riding  of  pense  witli  the  necessity  of  the  justices  going  farther,  be- 
cause it  was  not  a  waiver  of  the  party *8  right  to  appeal, 
and  nou  constat  that  if  he  had  been  informed  of  the 
necessary  steps  to  be  taken  to  enforce  that  right,  he 
might  not  have  elected  to^pursue  it. 

Lord  Ellenborougu  C.  J,  How  could  it  be  ne- 
cessary for  the  convicting  magistrates  to  proceed,  after 
the  party  had  signified  to  them  that  he  did  not  mean  to 
appeal?  The  argument  is  founded  upon  a  supposed 
necessity  of  engrafting  the  observance  of  all  the  provi- 
sions of  the  statute,  as  they  apply  to  another  state  of 
things,  as  was  the  case  otBesv.  Justices  ^LeedSf  into 
this  case^  where  the  same  reason  for  their  observance 
does  not  exist.  All  that  the  statute  positively  requires 
is,  that  the  justices  shall  make  known  to  the  person  con- 
victed his  right  to  appeal;  they  did  so^  and  if  he  had 
thereupon  gone  on  to  signify  his  intention  to  appeal, 
Qon  liquet  that  they  would  not  also  have  proceeded  to 
make  known  to  him  the  farther  steps  that  were  to  be 
taken  by  him ;  but  why  should  they  do  so  nugatory  an 
act  as  to  inform  him  what  he  must  do  to  ^q)eal,  and 
to  enforce  his  right,  after  he  had  declined  appealing 
and  waived  his  right. 

Per  Curiamf  Return  allowed. 

Scarlett  and  Tindal  were  for  the  Justices. 
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The  Kino  against  The  Inhabitants  of  Mount-  -J-ftif^, 

SORREL. 

jrjrPON  appeal  against  an  order  of  two  jostices,  re-  When  in  in- 

moving  Hemy  Her^ey  and  Mary  his  wife  from  him«.^S«„. 

the  parish  of  Burton  Lazars  to  the  parish  of  Momtsarrel,  ^^^^  *^n7eii« 

in  the  conaty  of  Leicester^  the  sessions  confirmed  the  *°'^'  *^  ^^'^^ 

,    ,  '  indenture  he 

order,  subject  to  the  opinion  of  this  Court  on  the  fol-  «nd  hit  muter 

,       •  were  the  only 

lowing  case:  jMirtje9.and 

The  pauper  Henty  in  1807,  being  under  age,  bound  »mcti^i"f„ 

himself  apprentice  by  indenture  for  seven  years  to  a  [h"  mait"**' 

person  residing  in  Mottntsorrel^    the  pauper  and  the  ™n»K«waf 

master  being  the  only  parties  to  the  indenture.     When  him,  procured 

the  pauper  had  served  about  a  year,  the  master  left  his  to  be  given  op 

house  and  ran  away  for  debt;  in  consequence  of  which  ^^  !21Jtcx*f 

the  pauper  applied  to  him  by  letter  to  give  up  the  in-  ^ter^lrdlT^ 

denture,  and  with  the  master's  consent  the  indenture  <l«'5ngtheKten 

It  1^      1^    J     ,  years,  hired 

was  given  up  to  the  pauper  by  the  person  who  had  the  himself  asm 

custody  of  it;  the  term  of  seven  years  not  having  then  Ind^ter^ed'a 

expired,  and  the  pauper  being  still  underage.     The  5^[he Icqifired 

consent  of  the  pauper's  mother,  who  was  his  only  sur-  Ji,Jh  jlirTng  aod 

vivinc  parent,  was  not  asked  at  the  time  of  makinir  the  •«'▼»«•  for  it 

t>  t  ^  e  was  for  the  in- 

indenture,    or  when  it  was  given  up.      The  pauper  font's  benefit 

«         ,      .     1  .  11*1  under  the  cir- 

after  the  indenture  was  given  up,  and  during  the  term  cumstances 

for  which  the  indenture  was  made,  and  while  he  was  master^ Apnid** 

under  age,  hired  himself  as  a  yearly  servant,  and  served  ^.*^]^en7to* 

the  year  in  Burton  Lazars.      The   Sessions  were  of  the  indenture. 
opLnioo  that  the  apprenticeship   still  continued,   and 
that  the  pauper  was  not  competent  to  hire  himself,  and 
therefore  confirmed  the  order. 


Vol.  III.  LI  DayreU 
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Dm/rM  and  G.  Marriott  in  support  of  flie  onler«oT 
Sessions,  oontcnded  that  the  pauper  could  not  avoid 
i^ma        this  indenture  so  long  as  he  was  within  age,  upcm  die 
unu  of       principle  that  all  such  contracts  as  an  infant  makes  forhis 
^^*a1x."*'     b«^«fit  *re  only  voidable  by  hun  at  full  age;  and  a 
contract  of  apprenticeship  is  for  his  benefit      For 
though  in  Rex  v.  Hindringham  (a)  it  was  argued,  upcm 
a  diversity  taken  in  Co.  Lit.  380.  b.  between  matters  of 
record  done  by  an  infant  and  matters  in  fiiit,  that  a 
contCBCt  of  apprenticeshjtp  being  a  matter  in  fiii^  mtg 
be  avoided  either  within  or  at  full  age^  yet  Lord  Kefyon 
protested  against  its  being  taken  for  granted  that  an 
infimt  might  put  an  end  to  a  contract,  which  is  so  noto- 
riously for  his  benefit,  during  his  minority.     And  on 
Maddon  v.  White  {b\  Butter  3.  inclined  against  the  doe- 
trine  in  Co.  Lit.    So  in  Expatie  Davis  {c),  jt  was  deter- 
mined,  not  that  an  in&nt  might  elect  to  avoid  the 
indenture  at  any  time,  but  that  he  might  do  so  upon 
*his  coming  of  age.     And  if  the  law  presumes  that  a 
contract  of  apprenticeship  is  for  the  infant's  benefit,  it 
follows  that  the  doing  away  such  contract  must  be  pre- 
sumed to  be  to  his  prejudice^  and  therefore  it  would  be 
incongruous  to  suppose  that  the  law  will  suffer  an  infimt 
Ao  do  such  an  act  whereby  he  may  prejudice  thimsel£ 
Therefore  in  Bex  v.  Austrey  [d)  it  was  held,  that  if  the 
apprentice  be  an. infimt,  his  jnaster  cannot  discharge 
the  indenture  by  his  consent  alone.     And  if  a  discr^ 
tion  were  left  to  an  infant  to  be  exercised  according  to 
drcumstancesy  it  woiild  be  liable  to  firequent  abuse. 
Here  theie  v^as  no  necessity  that  he  should  act  upon 


(«)  6  r.  R.  SS^  (i)  *  T.  X.  169. 

(r)  5  T.A,  715.  (iQ  AoT.  5.  C.441. 
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Us  own  diBcretioDy  became  he  might  have  applied  to 
t«ro  justices  £oit  his  discharge,  {a) 

Lord  Ellekborovgh  C.  J.  Is  not  this  a  case  in 
which  it  was  clearly  for  the  benefit  of  both  parti^  that 
the  indenture  should  be  put  an  end  to?  The  master 
had  run  away,  and  was  no  longer  in  a  situation  to 
affi»?d  instruction  or  maintenance  to  his  apprentice. 
Therefore  if  the  indenture  had  continued,  the  conse* 
quence  must  have  been  that  the  apprentice  would  have 
remained  in  a  state  of  ignorance  and  starvation.  If 
that  were  a  state  for  the  benefit  cf  the  infant  ikete 
would  be  something  in  the  argument.  But  as  it  is, 
the  parties  have  done  that  for  thanselves  which  the 
magistrates,  upon  application  to  them,  would  have  or- 
dered to  be  done,  they  have  discharged  themselvea  of 
the  indenture  which  was  burdensome  to  both  parties. 
Under  these  circumstances  I  am  of  opinion  that  it  was 
competent  to  them  to  discharge  themselves  of  each*^ 
other,  since  the  continuance  of  the  contract  would  cer- 
tainly have  been  of  no  benefit  to  the  master,  and  as 
certainly  would  have  been  prejudicial  to  the  apprentice. 
The  benefit  of  the  infant  is  to  be  r^rd&d,  and  in 
looking  to  that  cme  cannot  but  see  that  idleness,  and 
the  probability  of  extreme  indigence,  were  the  neces- 
sary consequences  of  continuing  the  indenture,  froo^ 
which  the  magistrates  would  have  interposed  to  relieve 
him.  I  therefore  think  that  we  do  not  indulge  any 
Hiiachievous'  discretion  in  the  infiuit,  when  we  permit 
him  to  redeem  himself  firom  such  a  probable  state  of 
indigence  and  idleness.    Then  if  this  be  so,  the  paup«r 
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was  no  longer  precluded  from  entering  inio  another 
service  than  while  his  indenture  continued. 


MoUNTiOR- 
RCL. 


agatnst 

tantfof  Le  Blanc  J.     In  Rex  v.  Hindringham  the  master 

and  appreutice  did  not  consent  to  the  indentures' being 
delivered  up,  or  cancelled. 


Bayley  J.  I  consider  the  case  of  Rex  v.  Hindring- 
ham  as  having  proceeded  upon  the  ground  that  it  was  for 
the  in&nt*s  benefit  that  the  indentures  should  continue. 
Here  we  are  in  a  case^  where  it  was  notoriously  to  the 
prejudice  of  the  in&nt  that  the  indenture  should  con- 
tinue; therefore  I  think  it  was  in  the  power  of  the 
master  and  infant  together,  by  vacating  the  indenture,  to 
dissolve  the  contract. 

Order  of  Sessions  quashed. 

Marryaiy  Beauclerk^  and  Phitttpps  were  against  the 
order  of  Sessions, 


jM^th  ^*^^  against  Wooding. 


A  term*s  notice 
i»  not  necetury 


HTH^  cause  was  tried,  and  the  plaintiiF  bbtaioed  a 

where  there    '  Twdict,  in  £05/^  term  1811,  and  no  farther  pro- 

kftf  e  beeii  00 

proceedings  for  ccediugs  w^e  had  until  last  term,  when  a  rule  ibr  judg- 
v«r&/."***  ^^  mentwae  entered,  and  judgment  was  signed  accord- 
ingly. 

Rule  nisi  in  this  term  to  set  aside  die  judgment  for 
irregularity,  upon  the  ground,  that  there  having  been 
BO  proceedings  for  four  terms  after  the  verdict,  a  term's 
notice  was  requisite.  And  rule  ilf.  4  Ann.  was  re- 
ferred to. 

CuJUXNMf 
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Curwoodf  who  8hewcd  cause,  denied  that  that  rule        1815. 
applied  to  proceeding  after  verdict. 


Marryat  contra  insisted,  that  although  the  rule  did 
not  in  terms  apply  to  this  case,  yet  there  was  the  same 
reason  for  the  practice  as  well  after  verdict  as  before, 
the  reason  being,  that  the  party  shall  not  be  bound  to 
watch  the  proceedings  for  more  than  a  year.  And  he 
referred  to  rule  C.  P.  £•  13  G.  %.  which  is  general, 
and  was  made  to  explain  an  ancient  rule,  <<  that  in  all 
cases  in  which  there  have  been  no  proceedings  for  four 
terms,  &c.,  the  party  who  desires  to  proceed  again, 
shall  give  a  term's  notice  to  the  other  of  such  pro*- 
ceeding,  &c." 

But  per  Lord  Ellenborouqh  C.  J.  The  reason  of 
the  rule  is  this,  that  while  the  matter  is  still  in  contro- 
versy,, the  party  should,  after  so  long  a  lapse  as  four 
terms  without  any  proceedings,  have  notice,  that  he  may 
prepare  himself,  but  when  the  matter  has  passed  in  rem 
judicatam  by  the  verdict,  the  same  reason  does  not 
apply.  The  rule  of  this  court  therefore  relates  merely 
to  interlocutory  stages  of  the  cause.  No  instance  is 
stated  where  it  has  been  carried  farther,  and  there  is  no  « 
analogy  to  aid  this  case.  The  party  may  come  widiin 
four  days  after  the  rule  for  judgment,  and  move,  if  he 
has  any  thing  to  allege,  in  arrest  of  judgment. 

Per  Curiam^  Rule  discharged. 


May 
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^aH^iix.        Curling  and  Others  agaimt  Chalklen  and 

Others. 

Debt  on  bond  T)EBT  on  bond,  dated  the  list  of  tMy  1810,  by 
hif'luitLV"''  ^*^**^   ^^   ^®  ^*^  ^^  defaidante   as  his 

?**^*^uf'^  sureties,  in  the  penal  sum  of  looo/.  The  plaintifi 
fut.arCr.a.       set   forth   the   condition   in   the  declaration,    which 

€•  3S*»  Aod  that 

C.  (foor  years  recited  that  by  Stat.  27  6.  2>  c.  38.,  intituled,  An  act 
of  bond)  WM  for  the  better  relief  and  employment  of  the  poor  of  the 
Jhc^chuttr.  parish  of  St.  Nicholas,  Dept/brd,  and  St.  Paid,  Dept^ 

ridlumert  ofV)  -^^  ^^^  ^'^^  repairing  the  highways,  &C.,  the  church- 
in  parraance  of  wardens  and  parishioners  of  the  respective  parishes 
the»tanite,col-  '^  .  j     -..  1  , 

lector  of  the       were^  in  manner  therem  mentioned,  directed  to  choose 

poor  rates  fohe  ■,  .   ^  u-.  ^     i_ 

itviedmul  raised  and  appomt  one  or  more  fit  person  or  persons  to  be 
■adcondidoned  coUcctor  or  collectors  of  the  rates  to  be  assessed,  raised, 
^^ntjlsof^n  *"^  levied  by  virtue  of  the  said  act  in  each  parish ;  and 

as  required,  for  that  the  said  churchwardens  and  parishioners  of  the  re- 
mil  monies  m  ,  1        .  '     .      , 

Mecteiaidre'  spcctive  panshes  were  thereby  required  to  take  such 

virtue  ^tbe'l&t  security  of  such   collector  or  collectors  so  by  them 

Jj'noficcount-  appointed,  for  the  fiuthful  accounting  for  all  such  monies 

SB«cte?Md*  ^  ^^  ^'  *^  should  receive  by  virtue  of  his  or  thor 

received  since  offic^  as  to  the  said  churchwardens  and  parishioners 

the  making  of  '^ 

the  bond,  &c  of  the  respective  parishes^  or  the  major  part  of  them,  so 

c  accoonted  assemUed,  should  appear  a  sufficient  security  for  the 

afes  ooUect^  monies  to  be  received  by  the  said  collector,  or  coU 

Sto  wfoirlh^  lectors,  from  time  to  time;  and  also  redted,  that  at  a 

making  of  the 

bond;  idljt  that  the  office  of  collector  is  an  annual  office,  and  that  C.  accounted  for  all 
the  monies  collected  and  received  by  him  within  the  current  year  of  office  in  which 
the  bond  was  made ;  upon  demurrer  held  that  both  pleas  were,  ill,  for  by  the  words  of 
the  statute  the  appointment  is  prospective,  to  collect  fucore  rates,  and  not  retrospectire 
only,  and  the  condition  is  in  the  words  of  the  statute,  without  any  restraining  words ; 
and  it.  is  not  pleaded  that  the  office  was  an  annual  oflice  at  the  time  of  making  the  bond. 
«nd  if  it  had  been,  yet  it  appears  by  the  statute  not  to  be  aa  aanoal  office,  though  coo- 
ccniiag  latcs  which  are  raised  in  the  couisc  of  a  year. 

14  public 
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public  vestry  holden  in  the  vestry  room  of  the  parish  of       iStf* 


Cuituia 


St.  Nicholas^  Deptford^  on  the  i8th  of  Jimc  1806,  to« 
ehoose  a  collector  of  the  several  poor  rates,  or  assess-        egtim 
meats,  made  and  to  be  made  in  pursuance  of  the  - 
above  act,  in  the  room  of  A.  S.    deceased,    Chalklen 
proposed  and  agreed  to  collect  the  said  rates  or  assess- 
ments at  Mxpence  in  the  pound,  whereupon  the  church* 
wardens  and  parishioners  did  nominate,  choose,  and 
appoint  him  collector  of  the  poor  rates  to  be  levied  and 
raised  in  the  said  parish,  in  the  room  of  the  said  A.  5.  i 
and  the  condition  was,  that  Chalklen^  his  heirs,  executors^ 
or  administrators,  should  make  up  and  render  to  the 
churchwardens  and    parishioners  at  a  public  vestry 
assembled  as  aforesaid,,  and  as  often  as  thereto  required 
by  the  churchwardens  and  parishioners  assembled  as 
aforesaid,  a  full,  true^  and  perfect  account  of  all  the 
monies  so  collected  and  received  by  him  or  them,  by  vir- 
tue of  the  said  act,  and  order  of  vestry  as  aforesaid,  and 
of  all  monies  rated  or  assessed,  and  not  received,  and 
pay  over  the  monies  so  by  him,  Chalklen^  collected  and 
received,,  and  remaining  in  his  or  their  hands,  to  suck' 
person  or  persons  as  the  churchwardens  or  parishioners^ 
or  the  mt^  part  of  them  present  at  a  vestry  as  afore* 
said,  should  by  writing  under  their  hands  authorize 
and  appoint  to  receive  the  same.     And  the  plaiotiA 
aver  that  Chcdklen  continued  to  be  collector  from  the 
time  of  making  the  obligation  to  the  25th  of  March 
1 8 14,*  during  which  time  he  collected  and  received  on 
account  of  such  rates,  &c.  divers  sums  of  money,  Scc^ 
and  was  on  the  5th  of  April  18 14  required  by  the- 
churchwardens,  &c*  to  make  up  and  render  his  account 
of  all  monies  so  collected  and  received,  &C,  and  so  they 
ahew  fi»  breach  hisrefusing  to  account,  according  to 
LI  4  ^"^ 


CHAfcKLCM. 
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18 15-        the  terms  of  the  condition,  &c     Whereby  an  action 

^  hath  accru^,  &c. 

^  against  Plea,  that  after  the  making  the  writing  obligatory, 

and  before  the  commencement  of  this  action,  to  wit,  on 
the  13th  of  Iday  181 1,  ChaUden  did  make  up  and  ren- 
der to  the  churchwardens  and  parishioners,  at  a  puUic 
vestry  assembled,  a  full,  true,  and  perfect  account  of  all 
the  monies  collected  and  received  by  him,  before  the 
making  of  the  writing  obligatory,  by  virtue  of  the  said 
act  and  order  of  vestry  as  aforesaid,  and  of  all  monies 
before  the  making  of  such  writing  obligatory  rated  or 
assessed,  and  not  received,  and  did  also  pay  over  the 
money  so  by  him  collected  and  received,  and  remaining 
in  his  hands  at  the  time  of  the  making  the  writing  obli- 
gatory to  the  persons  authorized  and  appointed  by  the 
said  churchwardens  and  parishioners  to  receive  the  same^ 
according  to  the  form  and  effect  of  the  said  condition, 
adly,  That  the  said  office  of  coUector  within 
the  parish  is  an  annual  office,  and  that  ChalkUn  did, 
when  thereto  required,  render  to  the  churchwardens 
and  parishioners  a  full,  true,  and  perfect  account  <^  all 
the  monies  collected  and  received  by  him  upon  or  by 
virtue  of  all  and  every  the  rates  or  assessments  made 
and  assessed  under  and  by  virtue  of  the  said  act  for  the 
said  parish,  within  that  year  of  his  office^  which  expired 
first  after  the  date  of  the  said  writing  obligatory,  and  of 
all  the  monies  by  the  said  rates  or  assessments  rated  and 
assessed,  and  not  received  by  him,  and  did  pay  over  the 
same,  &c. 
Demurrer.    Joinder. 

Mdrryatf  in  support  of  the  demurrer,  argued  as  to 

the  1st  plea,  that  the  bond  was  prospective  as  well  as 

retrospective;  and  as  to  the  last,  that  the  plea's  merely 

15  ailing 
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alleging  that  the  office  was  annual  was  not  sufficient,  if  i8x5. 
it  appeared  by  the  act  of  parliament  not  to  be  annual,  — — — 
which  he  contended  it  did.  Upon  the  ist  point  he  against 
said,  that  there  was  nothing  in  the  form  of  the  bond  or  "a»'K*-'^»»- 
condition,  or  in  the  making  of  it,  which  necessarily  re^ 
strained  it  to  time  past,  for  it  has  no  words  of  limitation 
aa  to  time^  and  though  it  was  made  several  years  after 
the  appointment,  that  does  not  necessarily  restrain  it  to 
by-gone  years.  And  it  appears  to  be  given  as  a  secu- 
rity for  the  faithful  accounting  of  the  principal  in  the 
office  of  collector,  which  office,  by  the  provision  of  the 
act  of  parliament,  is  prospective,  viz.  to  collect  rates 
to  be  levied^  and  is  so  stated  in  the  recital  of  the  conr 
dition;  and  it  is  unlimited  in  its  duration,  and 
holden  durante  beneplaeito,  to  be  terminated  only 
by  the  death,  removal,  or  refusal  to  act,  of  the  person 
appointed.  And  therefore  the  obligation  shall  be 
taken  to  be  for  so  long  as  the  office  may  continue,  as 
well  before  the  making  of  the  obligation  as  after,  which 
is  the  only  security  that  the  parish  are  authorized  by 
the  act  of  parliament  to  take.  Upon  the  2d  point  be 
said,  that  it  followed  in  part  from  what  had  already  been 
shewn,  that  the  office  could  not  be  an  annual  office,  for 
if  it  was  indefinite  as  to  its  duration,  it  followed  that  it 
could  not  be  an  annual  office.  But  that  would  more 
fully  appear  by  a  farther  consideration  of  the  act  of  par- 
liament. For  the  act  (a)  authorizes  the  churchwardens 
and  parishioners,  from  time  to  time^  to  remove  the  per- 
son appointed,  and  appoint  another,  so  that  it  is  at  the 
pleasure  of  the  parish  whether  the  office  shall  endure 
for  more  or  less  than  a  year.  They  may  remove  and 
appoint  firom  time  to  time,  it  is  not  said  th^  may  do  so 

(4}  Sea.  6. 

on 
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i8i5«        on  any  fixed  day,  which  ream  annually;  whereas  the 
act  (a)  prescribes  that  the  appcMntment  of  governors  and 

^aijut  directors  shall  be  on  the  Tuesday  in  Easier  weA  year^. 
So  that  an  inevitable  conclusion  arises,  not  only  fion 
what  the  act  has  omitted  to  say  in  one  dause^  but  from. 
what  it  has  said  in  another  clause,  that  the  office  of  eoW 
lector  was  not  intended  to  be  an  annual  office.  And 
in  all  the  cases  upon  this  subject,  where  the  obligatim 
has  been  restrained,  there  has  been  something  to  diew 
that  the  appointment  was  for  a  limited  timecHiIy,  which 
has  been  shewn  either  in  the  recital,  as  Lord  Arlington^ 
V.  Merricke{b\  and  lAverpool  Water-tworks  v.  Atkin- 
son  (c) ;  or  by  pleading,  as  Si*  Saviour's^  Sotdkaarij  v. 
Bosiock  (d);  or  by  the  act  of  parliament,  as  Hassel  v. 
Jjong  {e).  But  in  this  case  there  is  nothing  either  ia 
the  recital,  or  by  pleading,  to  shew  the  <rfBce  to  be 
annual,  and  the  contrary  is  shewn  by  the  act  of  pai^ 
liament*  ' 

Scarleti^  contrii,  argued  that  die  obligaticm  was  not  l» 
be  extended  to  any  rates  to  be  assessed  after  the  date 
of  it,  or  at  all  events,  not  to  any  rates  to  be  assessed 
after  the  current  year  of  office  in  which  the  obligatioa 
was  made.  And  first  he  said  that  the  rule  was,  not  to 
enlarge  the  construction  of  obligations  of  this  sort 
against  the  surety,  but  to  construe  them  strictly*  Now 
ahhongh  in  the  recital  it  is  expressed  that  the  parish  ap» 
pointed  him  collector  of  the  rates  io  A#  lecied^  prospec- 
tively, yet  that  is  to  be  restrained  by  the  words  of  the 
condition,  which  are  retrospective  only,  vie  for  hia  ac- 
counting for  all  the  monies  90  coUeeiedandrecehedfUid 

{a)  5.10.  (b)  %S4utMtL4ii.  (c)  6£asftS^7' 

(^)  ftiir.i?.  175.  (f)  ^fifr,  voLii.3^3* 

raicd 
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rated  or  assessed  and  not  received^  fltc;  so  that  bj  the         1815. 
express  tenns  of  this  condition,  if  he  accounted  for        — — 

CutLINO 

monies  then  received,  or  then  rated  and  assessed,  the        ogaifist 
condition  would  be  satisfied,  and  it  could  not  use  more 
apt  words  to  shew  an  intention  to  confine  it  to  time  past. 
On  the  other  hand,  if  it  had  been  meant  to  extend  it  to 
time  to  come,  how  easy  would  it  have  been  to  have 
added  words  to  denote  future  assessments.     As  there 
are  none  such,  the  Court  will  not  extend  the  words  of 
the  condition,  beyond  their  fair  import,  to  future  assess- 
ments, but  will  consider,  as  they  did  in  Hassel  v. 
Long  (a),  that  the  consequence  of  giving  tliem  a  more 
enlarged  construction  would  be  of  so  grievous  a  nature, 
as  to  require  more  clear  and  certain  words  than  are  to 
be  found  in  this  instrument    2dly,  Although  the  clause 
which  empowers  the  parish  to  appoint  collectors,  does 
not  specify  that  they  shall  be  appointed  for  a  year,  yet 
it  must  be  remembered  that  the  rates,  for  the  collecting 
of  which  they  are  to  be  appointed,  viz.  the  poor  and 
liighway  rates,  cannot  lawfully  be  made  for  a  period 
beyond  a  year ;  and  it  is  remarkable  that  the  very  clause 
which  authorizes  their  appointment,  enables  them  to 
act  in  the  same  manner  as  overseers  of  the  poor  may 
ibr  recovering  the  poor  rates,  so  that  their  office  seems 
to  have  been  substituted  for  the  office  of  overseers  of 
the  poor,  in  respect  of  the  collecting  of  the  rates.     And 
in  another  clause  (5),  the  rates  are  directed  to  be  levied 
in  such  manner  as  the  rates  made  for  the  relief  of  the 
poor  by  the  43  J5?i2.     So  that  coupling  all  these  pro- 
visions together,  it  appears  that  the  collector^  though 
be  is  not  named  in  the  act  an  annual  officer,  yet  is  ap- 

{a)  Per  Lord  ElUnhm^h  C  }.,  tmtit  toL  il  370.  t})  S.  8. 
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1815.  poihted  in  respect  of  rates  which  may  not  exceed  tlie 
■~""^  compass  of  a  year,  and  is  substituted  in  place  of  annual 
against  officers,  and  directed  to  levy  in  the  same  manner  as  rates 
iiALKLEN.  j^^^g  \yy  annual  officers  are  directed  to  be  levied.  His 
authority  also  must  be  derived  from  the  successive  sets 
of  overseers  under  whom  he  acts,  and  his  being  ap- 
pointed collector  of  rates  to  be  levied  and  raised^  is  suf- 
ficiently explained,  by  considering  that  several  rates 
may  be  and  usually  are  levied  within  the  current  year; 
but  those  words  do  not  necessarily  import,  as  was  said 
by  the  Court  in  Hassel  v.  Long{a\  that  the  duties 
should  be  collected  by  him  after  the  e3q)irati<Hi  of  the 
current  year.  And  as  to  the  argument  from  the  ap- 
pointment of  governors  and  directors,  the  answer  is, 
that  their's  was  a  new  appointment;  and  where  a  new 
appointment  is  directed  to  be  made,  it  is  necessary  to 
particularize  for  what  time  it  shall  be  made,  but  there 
is  no  such  necessity  where  one  appointment  is  substi- 
tuted in  place  of  another  which  is^  already  limited. 

Lord  Ellenuorough  C.J.  We  need  not  trouble 
tlie  learned  counsel  in  reply.  I  think  it  is  clear  from 
the  act  of  pailiament,  and  the  condition  of  this  bond, 
that  it  was  intended  to  be  given  as  a  security  for  the 
ikitliful  accounting  of  the  principal  for  the  time  prior 
to  that  when  the  bond  was  executed,  and  also  for  the 
whole  period  of  time  after  the  execution  of  the  bond, 
during  which  he  should  continue  in  the  office  of  col- 
lector. The  woids  of  the  condition  are,  **  that  he 
should  render  to  the  churchwardens  and  parishioners, 
at  a  public  vestry,  &c.  and  as  often  as  thereto  required^ 

(h)  ^ll/<9  vol.  11,370, 

&C. 
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&C.  a  full,  true,  and  perrect  account  of  all  the  monies  1815. 
fo  collected  and  received  by  him  by  virtue  of  the  act;"  -— ^ 
that  is,  referring  to  the  act,  such  collections  and  re-  agaimt 
ceiptsasthe  act  shall  authorize;  <<  and  of  all  monies  ualklcn. 
rated  and  not  received,  and  pay  over  the  monies  so  by 
him  collected  and  received,  and  remaining  in  his  hands," 
&c.  Therefore  the  condition  is  prospective,  taking  its 
commencement  from  the  date  of  the  obligation,  and 
including  the  whole  period  of  his  continuance  in  oiBce* 
The  words  of  the  condition  are  borrowed  from  tlie  act 
of  parliament.  It  has  been  said,  however,  that  tins  is 
a  case  of  hardship,  as  againt  the  surety,  ami  that  this 
is  au  annual  office,  and  therefore  the  obb'gation  of  the 
surety  shall  not  be  extended  beyond  the  proper  period 
of  the  office.  Certainly,  if  I  saw  that  it  was  properly 
an  annual  office,  I  should  have  been  inclined  to  yield 
to  that  argument ;  but  it  has  been  truly  observed,  that 
under  the  loth  section  of  the  act,  where  it  was  intended 
that  the  governors  and  directors  should  be  appointed 
annually,  the  act  provides  emphatically  for  such  their 
appointment,  that  it  shall  be  on  the  Tuesday  in  Easter 
week  yearly.  But  I  find  no  such  provision  in  the  case 
of  the  collector :  I  find  nothing  to  shew  that  his  ap- 
pointment is  to  have  an  annual  commencement,  or  is 
to  terminate  at  the  eiqpiration  of  a  year;  on  the  con- 
trary, the  parish  have  a  power  of  removing  him  >vithin 
the  year.  I  ca-nnot,  therefore,  engrafl  words  of  limit- 
ation where  ^e  act  has  not  used  them,  and  where 
the  reason  of  the  thing  does  not  seem  to  reqnire  it. 
Here  is  a  duty  not  limited  by  the  act  to  a  year,  so  that 
it  shall  extend  to  that  period  and  no  lon^jer,  but  a 
continuing  duty  on  the  party  so  long  as  he  shall  remain 
collector*  without  regard  to  any  definite  time,  though 

it 
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'^^5*  it  may  be  that  the  rates  which  he  is  to  collect  are  in 
CuiiLiMo       ^^^^^  limited  to  a  less  or  not  a  greater  period  than  a  year. 

agMMsi  j^  appears  then  that  there  is  nothmg  on  the  fiice  of 
the  act  of  parliament,  nor  of  the  condition,  directly  or 
indirectly,  to  limit  the  period  of  office  to  a  year.  There- 
fore the  obligation  of  the  sm*ety  cannot  be  so  narrowed; 
it  is  indefinite  in  its  language,  relatmg  to  a  period  be- 
fore and  after.  As  to  the  all^atton  in  the  plea  that 
this  is  an  annual  office,  I  consider  that  as  impertinent 
The  allegation  should  have  been,  that  it  was  an  annual 
office  at  the  time  when  the  obligation  was  made;  but 
that  would  not  have  been  supported  by  the  act 

Le  Blanc  J.  When  the  nature  of  this  appoint- 
ment, and  the  view  with  which  the  act  of  parliament 
was  passed,  come  to  be  considered,  the  Court,  I  think, 
*  cannot  hold  that  the  legislature  intended  the  appoint- 
ment to  be  annual.  For  the  act  recites  that  the  monies 
were  before  collected  by  the  surveyors  of  the  highways, 
which  being  an  office  of  burthen,  and  imposed  upon 
them,  occasioned  great  deficiencies  annually  in  the 
monies ;  and  for  remedy  thereof,  it  provides  for  the 
appointmtot  of  a  person  to  collect,  with  a  salary,  in 
lieu  of  those  persons  who  used  to  come  into  office  an-* 
nually.  Therefore  I  think  the  argument  fiuls,  that  be- 
cause in  some  respects  the  collector  is  to  be  the  deputy 
to  annual  officers,  he  must  be  an  annual  officer  himself; 
because  it  appears  that  his  appointment  was  made  in 
order  to  remove  die  inconvenience  of  having  an  an- 
nual officer  to  collect  Nor  does  he  derive  his  ap- 
pointment from  annual  officers,  but  under  the  vestry 
who  are  authorized  by  the  act  That  brings  it  to  the 
question*  whether,  by  the  terms  of  the  conditioo,  these 

sureties 
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'-sureties  became  sureties  for  bis  accounting  for  monies        1815. 

collected  and  received  botli  before  and  after  the  date         

•of  the  bond.     Now  m  answer  to  that,  it  seems  enough        axainst 
to  say  that  the  form  of  the  bond  is  according  to  the  form 
prescribed  by  the  act,  which  clearly  had  in  view  a  pro- 
spective collection. 

Bayjuby  J.  I  cannot  see  any  thing  in  this  act  which 
imports  that  the  office  is  to  be  an  annual  office.  The 
reason  why  overseers  of  the  poor,  and  surveyors  of 
Jiighways,  are  annual  officers^  is  because  no  remunerap 
tion  is  attached  to  their  offices,  and  they  ar^  imposed 
Jipoa  thera,  and  are  burdensome.  But  there  is  nothing 
in  the  nature  of  this  office  which  affi>rds  any  reason  why 
it  should  not  continue  for  a  longer  period  than  a  year. 
The  only  cases  of  its  termination,  which  I  find  contem- 
plated by  the  act,  are  death,  removal,  or  refusal  to  act 
Then  upon  the  question,  whether  the  obligation  is 
prospective  or  retrospective  only,  tbere  is  nothing  in 
^e  recital  to  shew  it  retrospective  only ;  and  if  it  had 
^M>t  been  intended  to  go  along  with  the  office,  one 
should  have  expected  words  in  the  condition  to  restrain 
its  effisct.  But  the  words  in  the  condition  are  the  very 
words  of  the  act  I  have  collated  them,  and  find  them 
precisely  the  same.  Therefore  it  must  be  intended 
that  they  were  meant  to  be  prospective,  the  same  as 
theact 

Judgment  for  the  Plaintifi. 
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jSrSd?"*  Wright  and  Others  against   Barlow  and 

Others. 

?i' Vfo^  Wc  U  ^^^  a  case  sent  from  Chancery  for  the  opinion  of 
^ith  power  to  this  Coiirt»  the  question  was  upon  a  devise  and 

charge  the  ^  ^  ^       rtm 

same,  by  any  powcr^  whether  the  power  was  well  executed.  He 
writini;  or  devise  was  of  all  the  testator's  lauds  to  Elmtbeih  Bar* 
TcrTand  and'*^  ^^  ^^^  hfe  without  impeachment,  with  several  remain* 
seal,  attested  hy     j^^g  ^^^^  ^^^  ^^  power  was  to  E.  jff.,  after  she  Aould 

tvt9  «r  more  »  f  ' 

witnesses,  or  by  be  in  possossion,  to  charge  the  same  with  not  exceieding 
for  securing  ht  4000/.,  b^  any  deed  or  deeds^  writing  or  writings,  under 

raising  and  {My    ,,,*,,  ,   , 

ment  of  the  her  hand  and  sealj  attested  by  two  or  tnore  Witnesses,  or 

and*?PiwinMh-  hy  her  last  will  in  writing,  or  any  writing  purporting  to 

m'lel^fo^trui.  ^  ^^^  '^^  ^*"»  ^  ^  signed,  sealed,  and  published  in 

tecs,  &C.:  Held  the  presence  of  three  or  more  witnesses,  &c.     And  for 

that  the  power  '^  ^        ■ 

WIS  not  well  the  better  securing  the  raising  and  payment  thereof 

deed  charging  it  should  be  lawful  for  her  to  limit  and  appoint  the 

with^rMiTof  devised  premises  to   trustees  lor   any  term  of  years, 

"Sg*the^^'  redeemable    on    paym<5nt   of   the   monies   to    be   so 

same  dcmbing  charged,  with  interest,  &c.     E.  B.  became  tenant  for 

term;  .<och  life,  and  by  indenture  reciting  the  power,  and  ii»6xe- 

dced  being  • 

signed,  scaled,     cution  thereof,  and  declared  to  be  under  her  hand  and 
the  presence  of   ^^^  attested  by  the  two  persons  whose  names  were 
but'thi'atte'^i-  intended  to  be  thereon  indorsed  as  witnesses  to  the 
'***^h**?'d  **  d  ^x^cution. thereof,  charged  the  premises  with  2000/.,  Sec, ' 
subscribed  by      aud  for  the  better  securing  the  raising  and  payment 
ncises,  exprett-   thereof,  demised  and  appointed  the  premises  to  two 
was^fj*rffl«rf*    persons  for  a  term  of  1000  years,  &c.     This  indenture 
i^!^T^^^  was  signed,  sealed,  and  delivered  by  £.  B.  in  the  presence 
of  the  witnesses,  whose  names  are  indorsed  as  witnesses 
to  the  execution.     The  memorandum  of  attestation  in* 
dorsed  is  thus :    ^<  Sealed  and  delivered  by  the  within- 
named 


Barlow.' 
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IMBied  EUxabeih  BarUm^  in  the   presence  of  James        1815. 
Bawen.    James  Hill.'*  , 

Wright 

Tie  question  was,  whether  the  power  was  well  exe-        gainst 
cuted  by  the  indenture. 

Sitgden^  in  the  last  term,  contended  that  it  was,  and 
he  admitlfid  that  if  the  Court  ad^ier^d  to  their  recent 
dediion  in  Doe  ▼•  Peach  (a),  and  he  should  not  succeed 
in'distioguiflhing  the  present  cas^  the  power  was  not 
duly  executed.  But  he  submitted,  that  (bSe  rule  laid 
down  in  that  case^  and  in  Wright  v.  Wahtfard{b),  which 
required  that  where  a  power  is  to  be  executed  by  deed^ 
&c«  under  hand  and  seal  attested  by  witnesses,  the  at- 
testation should  contain  the  word  signed,  as  well  as  sealed 
and  delivered^  was  not  the  correct  rule.  Such  a  power,  so 
circumscribed,  according  to  the  grammatical  construo- 
tion  of  the  words,  only  means  that  the  deed  should  be  at- 
tested, and  does  not  evai  require  that  the  witnesses . 
should  sign,  much  less  does  ^it  that  th^  should  sign 
any  specific  form  of  attestation.  And  this  consider- 
ation perhaps  has  not  been  sufficiently  adverted  tc^ 
that  the  attestation  is  always  deemed  to  be  a  part  of 
the  deed  itself;  it  is  incorporated  in  it,  and  acr 
counted  as  part  of  the  deed  in  the  payment  of  the 
stamp  duty,  and  therefore  the  whole  together  forms  one 
integral  deed.  So  that  here,  as  in  the  body  of  the 
deed  it  is  declared,  that  it  is  under  her  hand  and  seal  at- 
tested by  the  two  witnesses,  and  the  attestation  must  be 
coupled  with  the  body  of  the  deed,  there  appears  to  be  a 
sufficient  compliance  with  the  power.  Besides,  if  it  stood 
alone,  how  does  the  common  attestation  of  *^  sealed  and 
delivered"  exclude  the  presumption  that  it  was  also 

(«)  Anitt  ?qI.  il  576.  {})  4  Tama,  ai3* 

Vol.  III.  M  m  signed 


^         ^ 
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1815.  signed  in  their  presence  ?  Above  al],  it  is  most  ii 
"""""^  portant  to  consider  that  the  strict  i:ale  established  in 
againa  those  cases  will  overturn  aU  the  decisions  iqx»  the  sta- 
tute of  frauds.  For  that  statute  {a)  requires  that  all 
devises  shall  be  in  writing,  and  signed  by  the  testator, 
and  shaH  be  ai$efUd  mdmbtioalbei  by  tlie  wftneases  in 
ysfiresnice;  yet  in  the  cofistniction  ef  these  %m^  it 
hm  been  deiermfaied,  that  an  attestation  of  ^  sealed 
and  deKvered,"  without  the  woid  s^yiei,  is  Hafieicftl(&); 
Mid  in  like  maimer  an  attestation  has  repeatedy  been 
hc4den  to  be  wdl  enough,  though  it  omit  to  states  that 
(the  wftnesses  subscribed  in  the  devisor's  presence  (c). 
Oonparnig  tlie  language  of  this  power  with  that  of  the 
4tetHte,  it  is  impossible  to  say  that  it  required  a  more 
"strict  attestation  than  the  statute,  the  very  reverse  being 
thecase.  Therefore  to  hold  to  Doev.  Peach  will  be  to 
override  all  the  decisions  upon  that  statute.  'And  die 
Stat  54  6. 3.  c.  i6S.  does  not  remedy  the  inconvenience 
oTtho  decision  in  Doe  v.  Peachy  for  the  statute  is  only  re- 
trospective. But  tddngDotfv.iVacA  to  be  the  governing 
ease^  the  present  is  capable  of  distinction ;  and  a  sligfat 
difTerenoe,  considering  the  nature  of  that  case,  will  be 
aufBeient  to  take  it  out  of  so  strict  a  rule.  Now  the 
difference  is,  that  here  the  power  gives  two  distinct 
authorities ;  for  beside  the  power  to  charge,  there  is  also 
a  pdwer  to  limit  a  term  for  securing  the  charge,  and  the 
formalities  to  be  observed  in  the  execution  of  the  first 
power,  are  not  required  in  the  last,  so  that  doubtless 
the  last  might  be  well  executed  by  a  simple  note  in 
writing  unattested.    And  to  this  point  are  the  cases  of 

(a)  29  Car.  I.  r.  3.  j.  5.  (^    Trimmer  t.  Jacksan,  4  Bunu  £.  L.  xjou 

(c)  Hatiis  ^^Jnines,  Conu  R,  szx.     Croft  ^.  PawUt^  %  Str,  iio^   Brke 

13     ^  ^  Hiagerald 
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Fitzgerald  v.  Fauconberg  (a),  Lestrange  v.  Temple  (b),        1815. 
BndHaritann  v.  Warner,  {c^  — — — 

Wriuiit 
iigainsS 

Lord  Ellenborough  C.  J.  observed,  that  the  last  Barj.ow 
point  was  not  made  a  question  for  the  opinion  of  the 
Court,  but  simply  whether  the  power  was  effectually 
executed  by  the  indenture^  And  b&  to  that,  after  in- 
quiring whether  Doe  v.  Peach  had  been  decided  before 
this  case  was  directed^  and  being  answered  in  the  ne- 
gative, his  Lordship  said  that  the  Court  felt  themselves 
bound  by  that  decision.  If  it  was  thought  fit  to  agi- 
tate the  question  farther,  it  should  be  brought  before  a 
court  of  error;  for  without  the  assistance  of  the  other 
Judg^  he  should  not  be  inclined  to  overrule  a  decision, 
which  the  Court,  upon  the  authority  of  a  like  decision 
in  another  court,  had  so  recently. come  to,  and  that 
not  without  reluctance. 

Holrqyd  was  to  have  argued  contra. 

The  following  certificate  was  sent : 

We  have  heard  this  case  argued  by  counsel,  and  are 
of  opinion  that  the  aforesaid  power  given  to  the  said 
Elizabeth  Barlcw  was  not  duly  and  effectually  executed 
by  the  said  indenture  of  the  20th  oH January  1781. 

EULENBOROUOH* 
S.  Le  BLAlf€» 

2d  February  1815.  J.  Batlby; 
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/^d.  Doe,  on  the  Demise  of  Jackson,  against 

Ramsbotham. 

DrrUs  of  tcfta-   l^JECTMENT  for  a  house  and  garden  and  olher 

tor'*  house  and     X-j  .,,n         -rr      i   r  ii        r» 

gvdentoir.i..  premises,  tried  before  Heath  J.  at  the  last  SijffbU: 

^ock*book-  assizes;  and  there  was  a  general  verdict  for  the  plaia- 

^^^^*^^,^;;a  tiff  subject  to  a  case  reserved,   the  material  facts  of 

furniture  there-  ^hich  were  these : 

to  belonjring, 

tfter  faymtnt  9f       The  defendant  commenced  the  occupation  of  the 

iiiiAtttltgacitSf  r    t        i   - 

ftc-oaly  passes  house  and  garden  as  tenant  to  the  lessor  of  the  plain* 

life?*  ^^  ^^  tiff  from  year  to  year,  from  old  Michaelmas  1800,  and 

sh^Hs  uTd^  ^f  the  other  premises  from  old  Michaelmas  1801,  and 

lord's  litic  at  an  y^^^  notice  to  quit  the  whole  at  old  Michaelmas  1813. 

end,  in  eject-  ^  ^ 

ment  brought      Xhe  defence  as  to  the  house  and  garden  was  this,  that 

against  him  by 

theUodlord.  one  6.  Ashley  being  seised  thereof  m  fee  in  1761 
devised  them  to  his  grandson  fV.  Langham^  with  all 
his  stock,  book  debts,  household  goods,  and  furniture 
whatsoever  thereunto  belonging,  afterpayment  of  his 
debtSy  legacies^  &c.  and  then  bequeathed  several  legacies. 
The  testator  died  in  1 768,  and  IV.  Langham  conveyed 
the  house  and  garden  in  fee  to  the  lessor  of  the  plain- 
tiff, and  died  in  18 11,  after  whose  death  the  defendant 
did  not  pay  any  rent  to  the  lessor  of  the  plaintiff.  And 
it  was  contended  at  the  trial,  that  the  title  of  the  lessor 
of  the  plaintiff  as  to  the  house  and  garden  determined 
by  the  death  of  W,  Langham^  inasmuch  as  W.  L.  took 
under  the  devise  but  an  estate  for  life. 

And  so  the  question  for  the  opinion  of  the  Court 
was,  whether  the  verdict  should  stand  for  the  whole 
premises,  or  should  be  entered  for  the  defendant  for  the 
house  and  garden. 

IMock 
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HuUock  for  the  plaintiff,  admitted  that  after  the  de- 
cision in  Moor  v.  Denn  {a)  he  could  not  contend  that 

Doe 

the  devisor  intended  to  pass  a  fee  to  W^  Langham  by  ^  agmna 
reason  of  the  words,  *^  after  payment  of  his  debts,  lega- 
cies, &c."  In  Moor  v.  Denn  words  of  the  same 
import  were  used,  viz.  <^  after  payment  of  my  debts  and 
funeral  expences;"  and  it  was  hekd  that  only  a  life 
interest  passed ;  and  the  same  was  holden  in  Dickins  y» 
Marshall  {b)j  where  the  words  were  similar  to  the  pre- 
sent. But  he  submitted,  that  as  the  defendant  had 
occupied  and  paid  rent  as  tenant  to  the  lessor  of  the 
plaintiff  ibr  several  years,  he  was  not  at  liberty  to  con- 
trovert his  landlord's  title. 

Lord  E:^LENBOROUGH  C.  J.  The  case  of  Moor  v. 
Denn  was  much  considered  in  this  court  (c),  and  went 
into  the  Exchequer  Chamber  ((/),  and  afterwards  into 
the  House  of  Lords. 

Baylet  J.  The  rent  was  paid  during  the  continu- 
ance of  the  life  estate.  It  was  competent  to  the  defend- 
ant to  shew  his  landlord's  title  at  an  end.  There  is 
authority  for  that  (e) 

Per  Cttriam^  Judgment  &r  the  defendant 

as  to  the  bouse  and  gar- 
den, and  for  the  plaintiff 
as  to  the  rest 

Best  was  for  the  defendant. 

(a)  %B,&P.%4J,  (h)  Cn.  Eliz.  330. 

(c)  See  5  r.  R, 558.    6  r.  R,  X75.         {d)  iB.&F. ss^ 
[t)  See  Suglani  v.  Shdt,  4  T.  R.  68s. 
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^^^^  Roe  d.  PtTER  and  Elizabeth  his  Wife  against 

Daw. 

t>«^<>'/ -^l  FJECTMENT.     Plea,  not  guilty.    At  tlie  trial  be- 

toy  Undt  in  T.      J/:-  ^  .     ^ 

to  if.  S.  dnritig  fore  Dampier  X  at  the  lastt  Z'^'i/ .  assizes  for  Corn^ 

f)er  nataral  life,  i  i.       -.        i         i   .     •«•        i  • 

and  after  her      tfa//)  there  was  a  verdict  for  the  plaintifi,  subject  to  a 

hts  heirs  and  *    case,  the  material  &ct6  of  which  were  these : 

t^t"of  hefr/***^       Mary  Hender  being  seised  in  fee  of  tlie  premises  in 

^r^^M.B  ^^^^^^  ^y  ^^^  ^^''»  ^^^  ^^*  -^J^'  ^757»  ^^^^ 
and  £.  A,  ear-     criving  cs.  to  Thomos  Hender  then  her  heir  at  law,  &c. 

faidmitofBJs  and  an  annuity  of  205.  to  her  sister  Joan  Combe  for  13 
il  M.  B. '  Held  years,  chargeable  on  her  lands  in  Trinhomey  devised 
^^ItoDlr  **  follows:  "  Item,  I  give  unto  my  sister  Ann  BanJt 
for  life  all  niy  lands  and  tenements  in  Trenhome  in  Leooannick 

aforesaid,  (being  the  premises  in  question,)  and  else- 
where, during  her  natural  life,  subject  to  the  annuity 
afiiresaid;  and  from  and  immediately  after  her  death  I 
give,  devise^ .  and  bequeath  all  my  said  hinds  in  Tren^ 
home  aforesaid  unto  my  nephew  Thomas  Bant,  and  to 
his,  heirs  and  assigns,  and  for  want  of  heirs  begotten 
by  the  said  T.  Bant^  I  give  the  said  lands  in  Trenharne 
aforesaid  unto  my  two  nieces  Mary  Hender  Bant  and 
EUxabeth  Bantj  except  20L  to  be  paid  out  of  Elizabeth's 
part  qf  the  lands  to  M.  H.  Bant:'  The  devisor  died. 
Afterwards  Ann  Bant  the  sister  died;  and  Thomas 
Bant  the  nephew  entered  and  died  without  issue.  Jlfary 
Hender  Bant  married  and  died  leaving  issue.  EHza- 
beth  Bant  survived  Mary  Hender^  and  died,  leaving  the 
defendant  her  son  by  her  husband  G.  Daw.  Elizabeth 
the  wife  of  the  lessor  of  the  plaintiff  is  the  heiress  at 
law  of  the  devisor.     And  the  questions  were, 

ist. 
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'tst,  What  estates  M.  H.  BarU  and  E.  Bant  respect-        1815. 
ively  took  under  the  will.  — — — 

^  Rot 

2alyy  Whether  they  took  as  joint  tenants^  or  tenants         Mtmnst 

Daw. 
in  common. 

Bumm^i  (or  the  plaintiff  contended,  that  the  two 
nieces  took  no  more  than  a  joint  estate  for  life.  And 
he  observed  that  there  was  an  absence  of  all  circum- 
stances to  denote  an  intention  in  the  testatrix  to  pass  alee 
bjr  the  particular  devise  in  question;  for  the  will  has  no 
introductory  words  indicating  an  intention  to  dispose  of 
all  her  estate,  neither  is  the  particular  devise  in  words 
descriptive  of  her  interest  in  the  lands,  but  merely  of 
locality,  viz.  "  all  my  lands  in  Trenhome^*  &c.  And 
the  testatrix  has  in  two  instances  expressly  used  words 
of  limitation  in  devising  these  lands,  ist,  to  her  sister 
for  life,  and,  2dly,  to  her  nephew,  his  heirs,  lEind  as- 
signs ;  it  would  therefore  be  singular  if,  knowing  how 
to  use  words  of  limitation,  she  should  b^  supposed, 
where  she  has  used  none,  to  have  intended  to  limit  a 
fee.  If  it  be  argued  that  the  exception  of  2o2;'  to  be  paid 
out  of  one  niece's  part  of  the  lands  imposes  a  charge 
upon  her  in  respect  of  the  land,  and  therefore,  accordiiig 
to  the  rule  in  such  cases,  the  testatrix  shall  be  deemed  to 
have  devised  a  fee,  such  an  argument  is  capable  of  two 
answers ;  ist,  that  this  is  not  a  personal  charge  am  her 
in  respect  of  the  land,  but  an  exception  out  of  the  thing* 
devised,  the  payment  of  the  charge  being  to  precede 
the  estate ;  and  therefore  this  is  not  within  the  reason 
of  the  rule  in  Coltier'%  case  (a),  or  Doe  v.  SicHards  (i). 
Another  answer  is,  that  there  is  no  pretence  for  saying 

(a)  6^/.  16.  (l)2r.X.$S^' 

M  m  4  that 
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1 8 1 5«  that  the  exception  out  of  the  estate  devised  to  one  oieoe^ 
supposing  it  could  be  considered  as  givij^g  her  a  con- 
structive fee,  could  be  meant  to  have  the  efiect  of  en* 
larging  the  estate  of  the  other  niece,  and  yet  as  both 
take  jointly/ it  follows  that  if  one  is  to  be  deemed  to 
take  a  fee  the  other  must  also.  And  in  that  case,  if 
E.  had  died  immediately  after  the  devisor,  the  other 
niece  would  not  have  had  the  20L  at  all,  which  it  is 
clear  the  devisor  intended  she  should  have  in  all  events. 
Wherefore  the  true  construction  is  that  they  take 
jointly  for  life,  with  an  exception  out  of  the  share  of 
one.  If  it  be  doubtful  the  heir  at  law  shall  not  be  dis* 
inherited. 

Grffbrd,  contra,  submitted  that  the  two  nieces  took  a 
fee,  whether  jointly  or  as  tenants  in  common  was  im- 
material. And  he  denied  that  the  will  was  without 
circumstances  to  shew  an  intention  to  pass  a  fee;  for 
ist,  there  is  a  legacy  of  55.  given  to  the  heir  at  law, 
and  next,  where  the  testatrix  intended  a  life  estate  only, 
she  has  expressed  it;  as  in  the  devise  to  her  sister;  if 
therefore  she  intended  the  same  to  her  nieces,  why  did 
she  not  also  express  it  ?  And  to  this  eflfect  IVilmot  J. 
argues  in  Baddeley  v.  Leppingwell  (a),  <<  He  devises,** 
says  he^  *^  to  C  expressly,  for  and  during  the  term  of 
his  natural  life,  &c.  but  in  the  devise  to  &  he  omits  the 
words  for.  and  during  her  life^  which  words  it  must  be 
supposed  he  would  have  inserted,  if  he  had  intended  to 
give  her  only  an  estate  for  life^  because  he  had  just  be- 
fore done  so  in  the  preceding  devise  to  C"  And 
therefore  he  concludes  that.  <<  it  is  plain  that  by  giving 

it 
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it  to  her  generally,  without  any  such  restrictive  words, 
as  he  had  before  added,  he  meant  to  give  her  the  a1>« 
«solute  property.''  The  same  argument  was  adopted  by 
Lord  Keryon  in  Andrew  v.  SaiUkouse  {a).  Also  it  must 
be  observed  that  this  is  the  ultimate  devise,  there  is  no 
residuary  devise.  Then  from  the  exception  of  20L  to 
be  paid  out  of  one  niece's  part  of  the  lands  an  intent  is 
to  be  collected  to  pass  a  fee.  For  it  was  not  meant  as 
an  exception  out  of  the  thing  devised ;  such  an  exoep- 
tion  in  a  grant  would  be  void  (&),  because  there  cannot 
be  an  exception  of  a  thing  certain,  out  of  a  thing  par- 
ticular and  certain ;  and  for  the  same  reason  it  would  be 
void  in  a  devise;  it  is  therefore  a  charge  out  of  the 
estate,  and  the  rule  is  that  a  charge  to  be  paid  out  of 
the  rents  and  profits  shall  not  enlarge  the  interest,  ali- 
ter,  if  it  be  upon  the  person  or  out  of  the  estate.  And 
therefore  in  Doe  v.  Richards  (c),  "  my  legacies  and  far 
neral  expences  being  thereout  peidy**  was  held  to  pass  a 
fee.  Thfe  same  was  holden  in  li^eai  v.  Lea  {d) ;  and  in 
Merson  v.  Blackmore  {e)  it  is  laid  down  that  <<  where  a 
gross  sum  is  to  be  paid  out  of  the  lands,  it  gives  a  fee 
to  the  devisee  of  those  lands."  So  Doe  v.  Snelling  (/}, 
<<  after  having  thereout  first  paid  my  debts,**  &c.  carried 
a  fee;  because  it  was  said  the  devisee  was  to  pay '  the 
charge  out  of  the  land.  In  like  manner  here  <*  to  be 
paid  out  of  Mizabeth^s  part  of  the  lands"  imports  that 
she  must  filrst  take  the  interest  in  the  lands,  in  order  to 
pay  it  out  of  her  part.  And  that  differs  it  firom  Derin 
V.  Metier  {g%  where  the  land  was  devised  only  after 

{a)  s  7*  -ft-  A94*  ifi  See  Co,  Lit.  47.  a,   %  Roll*  M.  454.  fl  %,  ;. 

(0  3  T.R. 356.  (i)  aZfT.  249*  (0  ^ ^^^ 34«- 

(/)5JS«l,87. 

te)  5^-'«»J5*-  ^T.AX75.    iB,&P.5S^    %R&P.%47' 

ftf/ment 
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1 8 15*       payment  of  debts.    And  a&  to  tko  argiunmt  that  if  £. 
""""^        takes  a  fee  the  other  niece  must  also  take  a  ft^  ^dli 

Roi 

tffaiiij/  could  not  be  intended)  this  wa«  cldarly  intoidfidi  that 
she  should  take  as  large  an  estate  as  £•  whatevjur  that 
might  be,  and  20/.  more. 

Lord  Ellenborough  C.  J.  If  we  were  allowed  to 
form  conjectures  upon  a  subject  of  this  sort,  it  mig^t 
be  a  very  probable^  conjectpre  to  form,  as  the  leaxned 
counsel  has  contended,  that  this  testatrix,  after  having 
carved  out  a  life  estate  in.  these  lands,  and  an.estate  tail 
by  implication,  when  she  came  to  make  the  ultimate 
.  devise,  conceived  that  1^  using  general  words  she:  was 
disposing. of  the  absolute  property.  For  testators,  as  it 
has  been  observed  both  by  Lord  Man^H.  and  Lord 
KenyoHj  often  take  no  distinction  between  what  is  saf> 
ficient  to  pass  an  estate  of  inheritance,  or  a  mere  chat* 
tel  interest,  but  think  that  the  same  words,  which  will 
pass,  the  one  are  sufficient,  to  convey,  the  othen  Bat 
the  rule  of  law  will  not  permit  the  inheritance  to  be 
so  dealt  with,  and  unlpsa  there  ivnK  worda  of.limitatiooy 
or  some  other  provisions  or  e^iL^re^sion^  ta  iodicatcaa 
intention  to  pass  the  fe^  the  rule  of  law  sajfs  that  no 
more  than  an  estate  for  life  shaiLpass..  Now  the  main 
argument  in  this  case  haS(  been  upon  the  provision,  cm 
cqptipg  2oU,  to  be  paid  out  of  JS^izo&p/AVpart  ofthe  lands, 
which  it  has.be^  contended  isa^cbaige  tob^ptid^witof 
the  lands»  and  therefore  a  foe  shaU.pj^ss^  mA.  I  agreeJf 
it  be  a  charge  torbe  p9]d  outrof  the  la^Jn  the  hands 
of  the  devisee,  the  argument  is  good.  But  it  appears, 
I  think,  from  Denn  v.  Moor,  as  wdl  as  from  the  prin- 
ciple bn  which  Doe  v.  Richards  was  decided  {a)f  that  in 

(«)  See  s  ^*  ^-562, 3.  per  Lord  XetiyoM, 
#•  this 
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this  case  a  fee  4oes  not  pass^  because  this  is  not  a  1815. 
charge  upon  the  estate  in  the  hands  of  the  devisee.  The  — — — 
devise  is  of  the  lands  to  her  two  niepes  M.  and  £.,  ag^t^u 
except  ao/.  to  be  paid  out  of  £.'s  part  of  the  lands  to 
M.:  as  if  the  testatrix  had  said,  I  give  the  lands  to  my 
nieces  equally,  except  in  thi«  respect,  that  before  £• 
shall  take  any  beneficial  interest  in  her  part,  M.  shall 
have  out  of  it  20/.,  or  in  other  words,  E,  shall  have  her 
moiety  minus  20/.  It  is  therefore  a  charge  antecedent 
to  the  devise,  not  a  devise  upob  condition  of  payipg,  as 
in  Collier's  case;  it  is  collateral  to  the  interest  of  the 
devisee;  except  indicates  that  M.  shall  take  the  2o/. 
independently  of  any  interest  in  E^  And  therefore 
this  case  is  borne  out,  as  it  seems  to  me,  by  Denn  v. 
Jfoor,  which  was  first  decided  by  this  Court,  afterwards 
wient  to  the  Exchequer-chamber,,  where  that  decision 
was  rev^ersed,  but  was  finally  re-established  in  the 
House  of  Lords,  with  the  concurrence  of  the  Judges 
who  had  reversed  it  in  the  Exchequer-chamber.  So, 
in  this  case,  I  think  that  E.  took  no  more  than  a  life- 
e^tate^  and  consequently  neither  did  M.  take  more.  I 
agree  with  the  argument  that  if  £.  had  taken  a  greater 
interest,  JUT.,  the  more .  &vourite  objecti  would  have 
taken  also. 

Le  Blanc  J. "  If  the  rule  of  law,  as  it  regards  ar  de^ 
viae  of  lands|  had  been,  that  where  a  testator  devised  a 
chattel  interest  by  general  words,  and  afterwards  devised 
his  landsy  without  niaking  any  alteration  in  the  words, 
an  absolute  interest  in  the  lands*  the  same  as  in  the 
chattel,  shojjild  pass,  perhaps  it  Vould  have  better 
satisfied  the  intentions  of  testators.  But  that  is  not  the 
rule  of  law,  and  we  must  now  take  it,  that  where  there 

is 


ROK 

against 
Daw. 


524  CASES  IN  HILARY  TERM 

1815.  ^  ^  d«visc  of  lands  generally,  without  words  of  limita« 
tion,  it  will  convey  only  a  life  estate,  unless  it  be  accom- 
panied with  a  charge  on  the  devisee,  or  on  the  lands 
in  his  hands.  Then  the  only  question  is,  whether  this 
was  meant  to  be  a  personal  charge  on  the  devisee,  or  on 
the  lands  in  her  hands.  And  I  think  that  Doe  v.  Moor 
determines  that  question,  because  the  words  of  that  will, 
though  not  precisely  the  same  as  the  present,  were  as 
strong  as  the  present  to  import  that  it  should  be  a 
charge  on  the  devisee,  and  yet  it  was  held  otherwise. 
Here  the  words  are,  **  except  20L  to  be  paid  out  of 
Elizabeth*^  part  of  the  lands  to  M.  ;'*  the  will  does  not 
say,  <^  to  be  paid  out  of  that  part  of  the  lands  which  E. 
shall  first  take,"  nor  "  to  be  paid  by  JS.  /'  therefore  I  con- 
sider the  words  as  tantamount  to  <^  after  payment  of 
20L  to  M •"  If  so,  I  think  it  is  better  to  adhere  to  a 
case  which  has  been  deliberately  considered  and  deter- 
ifxined,  than  to  rely  on  a  ver}'  slight  variance  of  expres- 
sion in  order  to  get  out  of  the  rule  of  law. 

Baylet  J.  I  agree  Co  the  rule  that  unless  there  be 
words  of  limitation  to  denote  the  quantum  of  interest,  or 
to  charge  the  devisee,  or  the  lands  in  the  hands  <^  die 
devisee,  a  fee  does  not  pass.  That  I  consider  as  de« 
termined  in  Doe  v.  Moor,  and  many  other  cases, 
and  particularly  in  Doe  v.  Clarke  (a),  where,  though 
legacies  were  charged  on  the  land,  yet  it  was  held 
clearly  not  an  estate  in  fee.  In  this  case  I  find  nothing 
to  make  the  20/.  a  charge  on  E.  the  devisee,  or  oh  the 
lands  in  her  hands,  but  it  is  a  charge  on  the  lands  in 
whatsoever  hands  they  may  be.     The  words  neither 

W  aJV.A343. 

import 
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import  a  charge  on  the  person  nor  on  the  interest 
which  she  takes.  In  Andrews  v.  Soidhouse  it  was  clear 
that  the  jpayment  was  charged  upon  the  person  of  the 
devisee. 

Judgment  for  the  Plaintiff. 


1815. 


ReE 
agaimt 
Daw. 


Banks  against  Brand  and  Another. 

T>  EPLEVIN.  The  defendants  make  conusance  as  bai* 
lifis  of  the  commissioners  appointed  by  stat.  50  G.  3. 
€.  39.  (inclosure  act)  under  a  warrant  of  distress  for  non- 
payment of  several  sums  of  money  ordered  by  the  said 
commissioners  to  be  paid  by  the  plaintiff  by  virtue  of  the 
Mid  act.  The  plaintiff  pleaded  several  pleas  in  bar. 
Afterwards  a  rule  was  obtained  by  the  defendants  to 
stay  proceedings  upon  payment  of  the  costs  of  the  action, 
and  distress,  to  be  taxed  by  the  master,  and  upon  de- 
livering up  the  replevin  bond  to  be  cancelled. 


.  Friday^ 
Feb,  3d. 

Proceeding!  in 
replevin  stayed 
after  coniuance 
and  plea  in  bar, 
U|>on  payment 
ofcosuofthe    . 
action  and  dts*- 
trcss,  and  re- 
plevying and 
deliveiing  up 
the  replevin- 
bond  to  be  can> 
celled,  there 
being  no  special 
damage. 


J5.  Jlderson  shewed  cause,  and  relied  upon  Hodgkin- 
son  V.  Snibsdn  (a),  where  the  Court  refused  to  stay  pro- 
ceedings in  replevin  upon  payment  of  costs  on  the 
application  of  the  defendant,  although  the  declaration 
was  general,  and  did  not  assign  special  damage.  So 
8  Mod.  379.  Anon,  the  defendant  justified  damage  fea- 
sant, and  the  Court  took  the  distinction,  that  if  you 
bring  in  what  is  due  on  the  replevin  bond,  proceedings 
shall  be  stayed,  but  if  it  is  to  stay  proceedings  on  pay- 
ment of  what  is  due  for  damages,  it  shall  not  be  granted, 


{a)  iB,&P.  603. 
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for  the  Court  has  no  rule  to  guide  thenTin  such  a  case  ; 
but  otherwue  for  rent,  for  that  is  certain. 

'BvX  per  Curiam,  The  plaintiff  has  got  his  goo^ 
again,  and  does  not  make  any  claim  in  respect  of  special 
damage  for  the  detention.  In  other  cases,  as  in  trover, 
it  is  a  matter  of  course  upon  the  goods  being  restored 
to  stay  proceedings,  unless  the  plaintiff  will  elect  to  pro- 
ceed for  the  special  damage.     And  here  there  seems  to 

be  no  difference. 

Rule  absolute  on  the  terms 

prayed  in  the  rule,  to- 
gether with  the  costs  iof 
replevying,  (tf) 

BMtmn,  in  support  of  the  rule^  mentioned  Pictering 
V.  Truste.{b) 


(tf)  Le  Blanc  J.  had  left  the  court. 


W  Tr.M.sz. 


Feb.  41 


The  King  against  Kerrison. 


^rwDiMd*'"  INDICTMENT  for  not  repairing  a  bridge,  whidi 
their  sacceison        set  forth  that  by  Stat.  22  Car.  2.  intitled,  &c  c^tain 

were  catho-  j    i    . 

rixedtbyactof  persons  and  their  successors  were  appomted  Commis- 
SlliSrriye/^  sicmers  for  making  navigable  the  river  Waveney,  from 
"Se  JSf    ^^^  ^  Jitt«g«yf  and  for  that  puipose  to  cleanse,  8ic 

of  aay  peraons 

for  fluJufig  any 

new  channel, 

&C.  by  Tirtue 

of  which  they 

CBt  throngh  a 

highway,  and 

tendered  it  impaKabie,  and  a  bridge  was  built  orer  the  cut,  o^er  which  the  poblic 

paiaed,  and  which  had  been  repaired  by  the  proprietors  of  the  narigation  :  Held  that 

the  pioprieton^  and  pot  the  county,  were  liable  to  lepak. 


and  to  adj  dig,  or  use  the  ground  or  soil  of  any  per^ 
sons  for  the  making,  enlarging,  straightening,  or  aUer- 
ing  tie  channels  of  the  river,  or  for  the  making  asy 


new 
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The  Kino 
agahiit 

KtKRISON. 


mm  dkannelf  8cc  or  other  things  necessary  for  making  1815. 
the  river  nav^bie.  And  that  for.defrqying  the  charges 
tbereof  it  shoold  be  lawful  for  the  undertakers  to  de- 
mand and  ti^Le  rates,  for  the  carriage  of  cools,  &c.  con- 
veyed by  any  boat  or  vessel  bettreen  Bta^ay  andBeccleSf 
Sic.  And  that  by  virtue  of  the  said  act  a  certain  navi- 
gable channel  waa  "by  the  undertakers  cut  and  dug 
through  and  over  a  certain  ancient  common  king^s 
highway,  in  the  parish  o(  Ditckinghamj  in  Norfolk^  lead* 
ing  from  Bungcof  to  Becdesj  for  horses,  carts,  carriages, 
&c.  and  that  by  means  thereof  the  said  highway  be- 
came and  Was  stopped  np,  and  rendered  wholly  impass- 
able, and  that  the  nndertdcers  have  maintained  and 
continued,  and  still  do  maintain  and  continue  the  said 
channel  for  the  purpose  of  the  navigation  of  the  said 
river,  and  for  their  own  benefit,  profit,  and  convenience, 
as  the  owners  and  proprietors  of  the  said  navigation, 
and  did  become  liable  to  erect,  and  did  on  the  ist 
of  March  1695  first  erect  a  bridge  over  the  said  navi- 
gation, and  became  and  were  liable,  and  have  been  ac- 
customed and  ought  to  keep  the  same  in  good  repair  as 
proprietors  and  owners  of  the  said  navigation,  and  by 
reason  of  the  tolls  and  rates  granted  by  the  said  act; 
and  so  the  indictment  charged  that  the  bridge  is  out  of 
repair,  dec  and  that  the  ddendant  by  reason  of  his 
being  the  owner  and  proprietor  of  the  said  navigation 
ought  to  repair  and  amend  the  same.  2d  count,  that 
there  was  a  certain  common  king's  highway  in  Ditch- 
ingham  over  which  the  undertakers  in  die  said  act 
mentioned  did  cut  and  dig  a  certain  channel,  by  means 
whereof  the  said  highway  was  rendered  impassable,  and 
that  it  became  necessary,  and  the  duty  of  the  said  un- 
dertakers to  erect  a  bridge,  and  that  they  did  accord- 

inglr 
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1815.        inglj  on  the  i«t  of  JUofvA  1695  erect  such  brk^  aad 
TTT        that  the  said  hi^wtty  was  altered  from  itft  usual  eoiiftfl^ 
t^ainst        aad  canjed  over  the  said  bri<k»y  and  that  the  said  un^ 
"""""""     dertdcm  »«num«l  Mid  continued  the  uid  bridge, 
and  repaired  and  am«ided  the  same.    And  so  con- 
dudes  as  in  the  ist  count 

Upon  not  guilty,  there  was  a  verdict  for  the  crown 
on  both  these  counts  at  the  kst  S^ffbli  assizes,  sub*- 
ject  to  a  case  reserved,  which  set  forth  the  statute 
of  Car.  2.,  and  fiuther  that  at  the  time  of  its  passing 
there  was  an  ancient  mill  called  Wcmgfbri-MiUi 
standing  across  the  river,  and  adjoining  to  the  mill 
there  was  a  bridge  over  the  river,  uniting  the  coun- 
ties of  Norfolk  and  Suffolk^  and  a  public  highway 
between  the  counties  leading  over  the  bridge.  About 
the  year  16^0  the  proprietors  of  the  navigation,  fox 
tbe  purposes  of  the  navigation,  and  by  virtue  of  tlie 
powers  vested  in  them  by  the  act,  made  a  navigable  cut 
on  the  Iforfrik  side  of  the  river,  across  the  said  high* 
way,  by  means  of  which  they  united  the  port  of  the 
river  above  with  that  below  the  mill,  and  in  this  cut  they 
built  a  lock  for  the  passage  of  vessels  from  the  one  part 
of  the  river  to  the  other.  The  cut  rendered  the  high- 
way impassable,  and  a  bridge  was  built  over  it  and  upcn 
the  lock.  This  bridge  b  not  necessary  to  the  naviga- 
tion, nor  in  any  manner  useful  to  it,  but  is  necessary  to 
the  public  who  pass  upon  the  highway,  and  has  always 
been  used  as  a  means  of  passage  along  the  highway 
over  the  cut.  There  was  no  direct  evidence  by  whom 
the  bridge  was  built,  but  it  has  been  repaired  from  time 
to  dme  by  the  owners  and  proprietors  of  the  navigation 
for  the  time  being.  It  has  also  been  repaired  several 
times  by  the  defendant,  who  has  been  since  1784,  and 
still  is  sole  owner  and  proprietor  of  the  navigation.  It 
10  has 
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hfls  never. b^BD  repaired  by  the  inhabitants  piNorfolk.        i8i5« 
Tbe  ds&ndant  receives  the  toUs  up9n  the  navigation        . 
for  tht|NuaMeafvesael%  but  no  tglls  are  paid  in  respect        ^t^^ 
of  H^paasage  over  tbe  bnogt^ 

Tbaquestfen  for  theopinioaof  the  Court  i%  whether 
the  defindant  is  boood  to  repair  the  bridge:  if  so  the 
veadict  to  aland;  if  not*  «  verdict  of  not  guU^  (q  be 
entered* 

,  Atef^  Seijt  for  the  crowa»  relied  on  Bf*  v.  Jnha^^, 
imis  ^jfis0i((«)»  upop  the  MthoriQr  of  which  he  com^ 
tended  that  the  undertakers  of  this  navigation  }|af  ii|g 
exercised  the  powers  given  them  by  the  act  to  make  a 
cni  aeposs  the  highway^  were  bound  to  build  a  bridge 
fgrtbepesiiy  of  the  p^Uic,  and  were  liable  to  repair, 
it  .so  long  |^s|hey  ccpo^inued  tbe  out  for  their  own  benefit 
under  Hik^,  aiufaority  of  the  «ct.  It  is  true  that  in  thor 
Qise  <uted  the  private  ect  empowered  the  company  to 
make  irtamoel^  &9^  wd  also  to  awend  or  alter  hri^ges^ 
<<  itfOQMV  l&l<!ar  or«£ft<rs  i^  £arwmaU  in  their  rotm^  ^ 
whiol^  19^  coo^rued  tp  import  a  condition  that  they 
should i^ave  tnotber  pfl|$sage  as  convenient;  but  >ere 
ar^  no  siich  words  of  condition.  Nevertheless  the  ^e: 
is  in  potn^  for  this  Indiptqfxei^  contains  every  matter  of 
charge  which  tbe  plea  in  that  case  dici^  and  upon  that 
pka  the  ^^gment  was  founded^  though  it  did  not  set 
out  the  words  of  the  private  act.  In  JR&r  v.  The  h^ 
habidatUs  qf  Zdndsqf  (^b)  there  were  no  such  woxds  of 
condition,  and  though  the  plea  did  set  forth  the  pij^vate 
act,  yet  the  Court  decided  upon  the  general  law«p 
^  The  aiutho^tyi''  ss\ys  Le  Elanc  J.,   <<  given  to  thei 

(«)  li  Mast,  229.  (h)  14  Must,  317. 

Vol. III.  '  Nn  com- 
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1815.  company  to  inake  the  cut,  which  rendered  the  hi^^iwa^ 
j~~  impassable  without  a  bridge^  must  create  an  obligatioo 
tgainst  on  them  to  erect  the  bridge  though  the  word  atdhorize 
in  the  act  might  not  of  itself  create  it**  So  per  Grose  J* 
<*  The  public  cannot  be  liable  to  repair  a  bridge  erected 
and  continued  for  the  private  benefit  of  the  oonqpaajs 
for  without  the  cut  made  by  the  compaiq^  for  their  own 
benefit,  there  would  be  no  necessity  for  the  Ixidge.'' 
And  Rex  v.  SUmghion  (a)  shews  that  an  individual  may 
be  charged  as  well  radone  nocumenti,  as  ratione  teourae^ 
and  that  so  long  as  the  nuisance  is  continued  his  lia- 
bility wiU  last. 

^Mo^/contra,  observed  that  it  was  not  found  as  a  bsX 
in  the  present  case,  that  the  undertdceis  first  built  the 
bridge;  whereas  in  Bex  v.  Kent  and  Bex  v.  liniseg  it 
was  -found  that  the  respective  companies  who  were 
charged  with  the  reparation,  built  the  bridge^  and  it 
was  clear  from  both  those  acts,  which  named  bridges, 
that  the  legislature  intended  the  companies  should  be 
liable  to  repair  them.  But  in  this  act  there  is  no  men- 
tion of  bridges  nor  any  words  of  condition,  and  though 
it  cannot  be  denied  that  the  necessi^  of  the  bridlge  ori- 
ginated with  the  making  of  the  cut,  yet  that  does  not 
prove  diat  those  who  made  the  cut  built  the  bric^; 
nor  if  it  did,  would  it  foDow  that  they  were  diaigeable 
with  the  reparation*  And  this  act  is  not  like  those 
which  dearly  give  some  private  benefit  to  the  parties, 
in  which  case  it  may  be  reasonable  enough  diat  so  loog 
as  their  benefit  continues  th^  shall  be  chargeable:  but 
Itere  the  act  supposes  that  the  concern  will  not  be  ben*- 

ficial 
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ficial  to  the  undertakei^  and  therefore  sa3r9,  ^*  ia  case         18 15. 
they  would  undertake  the  same.'*     And  the  two  cases      JTZT' 
rdied  on  contrit,  were  determined  before  the  case  in         agmtut 
I  HM.  Abr.  368.  bad  been  examined  and  foimd  not  to 
be  warranted  by  the  record :  but  since  the  last  case  of 
JRex  y.  InkabUants  of  Kent  (a)  it  seems  that  if  a  person 
xnake  a  cut  for  his  own  benefit,  and  in  order  to  prevent 
a  nuisance  thereby  to  the  public  build  a  bridge  over  it, 
the  public,  if  they  use  it,  will  be  bound  to  repair. 


Lord  Ellenhorough  C.  J*  The  undertakers  of 
this'  navigation  have  a  duty,  as  it  seems  to  me,  arising 
out  of  the  execution  of  their  own  powers'  Under  the 
act  The  act  enables  them  to  cut  new  channels  as  oc- 
casion should  require;  and  if  occasion  requires' them 
to  cut  through  a  pubUc  highway,  their  duty  is  tO'&r- 
nish  a  substitute  to  the  public  .by  means  of  a  bridge. 
Can  we  put  any  other  construction  upon  the  act  biit-thil, 
that  the  legislature  intended  that  so  far  as  regarded  the 
making  the  river  navigable,  aud  the  cutting  new  chan« 
nels  for  that  purpose,  neither  public  nor  private  rights 
should  stand  in  their  way,  but  still  they  should  make 
good  to  the  public  in  another  shape  the  meaus  of  pas- 
sage over  such  ways  as  they  were  empowered  to  cut 
through.  What  has  been  done  is  not  a  mere  incom- 
moding the  passage,  leaving  the  public  a  partial  en- 
jojnnent  of  the  highway,  but  it  is  a  total  deprivation  of 
the  means  of  using  it.  I  am  not  aware  that  what  we 
now  decide  will  at  aU  clash  with  what  we  decided  in  the 
last  case  oi  Rex  v.  Inhabitants  of  Kent. 

(«)  Ante,  "vqI.  ii.  513* 

Nn  2t  Lk 
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1815.  Lk  Blavc  J.    The  proprietorl  had  ti  right  to  make 


1  he  KiN« 


It  cut  through  the  highway,  taid  so  &t  were  not  wrong- 
against  *      docTS :  but  if  Aef  had  left  it  80»  I  conceit^  they  would 
have  been  wrongdoers,  and  might  have  be^  indicted^ 


Bavlet  J.  Here  wotild  have  been  no  difficulty  in 
lirluning  an  indictment  against  the  proprietoilB  for  not 
buiUKn'g  a  brieve.  The  indictment  might  havie  charged 
them  with  cutting  across  the  highway,  and  if  they  had 
pleaded  the  act  of  parliament,  the  Court  would  have 
dettnnined  upon  it,  that  they  had  power  only  to  make 
die  cut  sub  modo^  that  is  providing  a  substitute  to  die 
public  This  diftrs  from  the  last  case  of  Bex  v.  InkmU^ 
ttmts  ofKefit:  there  the  county  derived  a  very  essential 
bcg&efit  from  the  bridge;  they  had  befinre  but  a  passage 
through  the  fi)rd,  which  is  always  an  inconvenient  one; 
but  what  benefit  does  this  county  derive  from  passii^ 
over  a  bridge  instead  of  the  solid  highway  ? 

Jndginent  for  the  crown. 


^^iay.  The  King  against  The  Sheriff  of  Middlesex  in 

a  Cause  of  Bridger  v.  Smith. 

If  biH  be  pot  T)  ULE  nisi  for  setting  aside  an  attachment  against  the 
where  the  de.  shenlF  for  irrcgulanty*  The  defendant  Smith  wss  ar* 

f  Cited  «pon  a  rested  upon  a  testatum  capias  in  Kent^  the  original  being 

i^^n^t£li^  in  Middlesex,  and  bail  was  put  in  in  Kent,  Kent  being 

^^  ht^^  tlT*"  "^^^"^  "^  ^  bail-piec^  but  in  the  margin  were  these 

teiutvm  imied  words:  «  Testatum  from  Middlesex '* 

appear  10  the 
margia  of  the 
bail-piecei  and  an  attachment  shall  nat  go  agiuiit  the  thcfiffl 

Bajfy^ 
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Batfyf  who  shewed  causey  relied  onx  Sputh  t.  MU" 
la'{a)f  and  Harris  v.  Calvart{b)j  as  shewing  that  biil 

,     -  The  Kwc 

was  QQt  rcsularly  put  m.  »ainu 

-'lesr  " 


TheShCTiffof 

MlDDLtttS. 


Mctnyat  in  support  of  the  rule  contacted  that  th§ 
words  in  the  nuoftn  of  th^  bail-piece  mad^  ibe  distino^ 
tion  in  this  cas^  b^ciM^se  th^e  W4|#  souMthimg  t9  impqrt 
that  the  l:nul  wM  put  in  fipon  a  Mi44ietfif  origiwl- 

Andy  per  Curiam^  It  seems  ^^U  &xqjt^  l^y  TVf!^  ^ 
the  notice  in  the  a^gin. 

Rule  absolate. 

{})  1  Sfttt,  603.    See  %S.&jP.  ^x6.  Ckmfm  t.  Knox. 


R0BEBT8  against  Hardy,  Walker,  and  Others,  ^f '^* 

1 N  trespass  and  false  imprisomnent,  to  which  the  de»  a  debt  due  to 
fendants  pleaded  severid  justifications  under  tb^  g^7J  wp^n 
statutes  of  banJcrupU  (c)>  there  was  aijerdict  for  th«  S^TtS*^"' 
plaintiff  at  th^  sitUngs  before  Lord  Ett^^nbormtgh  C.^.  \^"^^^^^^ 
against  all  the  defendants  except  WaUc^'f  dan^gea  19^  partners  it  mn 

-.i...  .».*  •»  ^nx  in  an  ene- 

subject  to  a  eaff  ffsenred,  upon  ^ch  thf  qoeptioo  was^  my't  country, 
whether  there  was  a  gQa4  pftiticdwg  crfdit9r's  did^  tQ  ^^  beiug **** 
fpund  a  commission  of  bai^nn>tC)F  igtlQIt  the  pUstift  ^Mna  t^t" 
The  material  fiuru  touching  that  quailim  w^^  these:      ^^^^^ 

The  defendant  Walker  and  one  Caggitt  waril  pi^rtaers 
in  tradej  and  between  them  as  such  partners  and  th| 
plaintiii^  there  were  mutual  accounts;  i^n  which  the 
plfiintlff  was  indebted  to  them  in  more  than  100^    In 

Nn  3  i8ii 
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1815.        181 1  Coggitt  having  been  for  a  short  time  in  the  United 
States  of  Americaf  came  to  England^  and  in  Jufy  i8i2 

ifdimt  retiimed  to  America,  taking  his  wife  and  family  with 
himt  previously  to  which^yiz.  on  the  1 8th  of  t^me  18 12, 
the  United  States  declaried  war  against  this  country,  bat 
that  was  unknown  at  the  time  when  CoggiU  set  sail  from 
Liverpool  for  New  York,  An  act  of  congress  was  passed 
to  enable  British  subjects  to  quit  America  within  six 
months  from  the  declaration  of  war,  and  during  that 
period  there  was  no  obstruction  to  their  quitting  it,  and 
several  vessels  cleared  out  frort  Nei»  York,  where  Osggiff 
resided,  for  Liverpool,  with  British  subjects  on  board. 
Af^r  the  six  months  no  vessels  cleared  out  direct  for 
England,  but  some  cleared*  out  for  Lisbon  and  other 
places,  and  there  were  some^  though  not  many,. oppor- 
tunities, for  British  subjects  to  leave  the  United  States, 
qf  which  many  availed  themselves.  Coggill  did  not  leave 
the  United  States,  but  in  consequence  of  an  order  of 
government  that  British  subjects  who  did  not  take  ad- 
vantage of  the  law  should  fix  their  residence  at  places 
to  be  chosen  by  themselves,  sixty  miles  in  the  interior 
from  New  York,  and  five  miles  from  any  navigable 
river,  he  procured  a  passport,  when  the  six  months 
expired,  and  went  and  resided  with  his  &mily  at  a  place 
answering  the  des<9ription  in  the  order  of  government. 
Hfi  did  not  trade  there,'  nor  was  under  any  restrainty 
'  except  that  British  subjects  were  ordered  ^ot  to  quit 
their  places  at  their  peril,  but  he  was  at  large,  and  not 
being  a  prisoner  of  war  was  not  liable  or  entitled  to  be 
exchanged.  At  this  place  he  resided  when  the  com- 
mission of  bankruptcy  was  issued  against  the  plaintiff 
on  the  petition  pf  Walker  and  CoggiU  foqncjed  on  the 
f bove  debt 
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'  Hie  queitioii  for  the  opinion  of  the  Court  is,  whetlier  1815* 
the  plaintiff  ifr  entitled  to  reooYer:  ifheb^  the  verdict  . 

to  stand ;  if  not,  to  be  entered  for  all  the  defendants.  ag**inst 


»1>T. 


SctarkUiot  the  plaintiff  contended  that  the  debt  waa. 
not  good  to  support  the  commission,  by  reason  that 
C(3)§gfi24  to  whom  jointly  with  Walker  it  was  due,  was 
resident  in  an  enemy's  country.  And  he  cited  M^Gm^ 
ndl  V.  Hedor  {d)^  which  he  said  diifered  only  in  this, 
that  there  tUb  partners  were  carryii^  on  trade  as  ^ell 
as  resident  in  an  enemy's  country ;  but  from  0*Mealj/  r, 
fVil$on  {b\  as  well  as  De  LmeoiUe  v.  Phillips  (c),  it  seems 
that  a  Toluntary  residence  in  a  hostile  country  is  of  itself 
an  incf^iacity,  which  whether  the  party  trades  or  not  is 
an  adhering,  to  the  kmg^s  enemies.  So  here  Coggill  had 
his  option;  to  quit  or  remain  in  an  enem3^8  cointry,.and 
he  has  chosen  die  latter,  therefore  his  reaidance  there 
till  expbuned  is  primfi  fiEM:ie  a  hostile  adherence.  In  3  JR^. 
AJm.  JR.*  17.  et  seq.  Sir  W.  Seatt  discusses  tUs  point,  and  ^ 
in  5  Bob.  Aim.  JR.  91.  h^  considers  it  as  a  cireumstance, 
if  a  party  is  be|pnning  to  take  meaturea  to  reitiove' 
within  a  reasonable  time  after  the  breaking  out  of  war, 
that  oo^t  to  operate  ui£v¥our  of  his  daim  to  restitution*. 

Lord  EtLXNBORoooH  C  J.  Here  la  a  person  who 
in  a  season  of  profound  peace  sets  out  for  a  foreign  coun- 
try, and  it  does  not  appear  at  what  time  he  anrived 
there^  or  what  time  was  afforded  him  after  his  arrival, 
and  after  the  country  became  hostile^  to  turn  himself' 
jpotmd  in  order  to  take  measures  for  quitting  it,  during 
the  period  allowed  by  litw.    Non  constat  that  he  might. 

N  n  4  nok 


Haest. 
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i8i;«  not  have  arrived  there  bat  a  very  short  time  before  the 
'       expiration  of  the  six  monthi.    It  is  too  much  therefore 

ageimt  to  attach  upon  his  temaming  there^  and  not  getting 
away  from  the  country  upon  its  becoming  hostile,  those 
disabilities  which  belong  to  a  person  who  adheres  to  the 
Idng's  enemies.  I  reserved  the  point  on  the  anthority 
>  of  M^onnel  v.  Heeior,  and  in  deference  to  the  judgment 
of  the  Court  of  Common  Pleas,  and  of  Lord  Akxnik^ 
in  particular;  but  there  it  is  observable  was  a  tradings 
and  Lord  Alvanl^  states  both  a  residence  and  trading. 
If  that  fact  was  so  here  we  might  draw  the  conclusion. 
The  plaintiff  must  recover  upon  his  own  strength;  the 
defiHidants  meet  him  upon  the  bankruptcy,  which  is 
prim&  facie  good»  but  the  plaintiff's  reply  is,  that<Hieof 
the  petitioning  creditors  is  iwsidant  in  an  eni^my't  coun- 
try, and  therefore  adhering  to  an  enemy.  Bot  I  think 
a  oufcre  resideiice  is  not  saffident  to  make  onl  thait^ 


Lt  Blavc  J.  The  cue  does  not  atate  how  msA 
widiim  the  six  months  tiiepai^arriv^iB.^fnnniro^  so 
that  it  does  not  appear  what  portion  €»f  time  he  had  to 
avail  himsdf  of  tlw  lamty  to  quit  tlw  country,  lie 
.case  simfdy  states  cireumstanoes  wfasnce  a  oonciiision  k 
to  be  drawn,  and  in  the  court  of  admiralty  the  judge  is 
to  draw  (liat  eonclurion;  but  we  are  not  to  draw  the 
conclusion  from  a  number  of  ftets,  that  the  party  was 
adhering  to  the  king's  enemies^  where  tbeve  is  no  fact 
of  adheMUce  stated. 

BayleyJ.  Upon  this  case  it  is  left  in  doubt  whether 
the  residence  was  voluntary  or  constrained. 

Judgment  for  the  Defendants. 

LiUledale  was  to  have  argued  for  the  defendant?* 
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The  King  against  The  Inhabitants  of  Burton-  ir.dnfsd^, 
upon-Trent. 

TJPON  appeal  against  an  order  for  ther«noval  of  Amamageby 

Elias  Price  from  Grooby  in  Leicestershire,  to  Bur-  lhe"man"«'*rMi 

l&n^upon-'TrefU^  in  the  county  o{  Stafford,  tbe  Sessions  ""m^.  but  in 

confirmed  the  order,  subject  to  the  opinion  of  this  Court  *»«  *»*<>  «$$nnic<! 

.  beciusehehad 

on  the  following  case :  destrtcd,  he 

The  pauper's  father,  who  was  settled  at  Desford,  and  that'n«meoni/ 

whose  real*  name  was  Joseph  Price,  was  married  at  where  "h^oifg- 

Leicester,  by  licence,  by  the  name  oi  Joseph  Grav,  hav-  J|f,*"i^j'7nd 

Ing  changed  his  name  to  Grew  because  he  had  deserted  ^^^^^  ^e  ^^d 

"  reiided  «xtecn 

from  the  army,  and  he  was  known  bjthat  name  only  at  wscki,  wu  held 

Leicester,  where  he  lodged  at  the  time  of  his  marriage,   jj^*.  "^^^      ^ 

and  wfaere  he  had  resided  i6  weeks.     He  never  passed 

by  any  name  but  Price  in  his  father's  family,  and  in  the 

place  where  they  resided.     His  wife  did  not  know  hia 

teal  name  till  a  fortnight  after  the  marriage,  when  he 

told  it  her.    The  pauper  was  the  issue  of  this  marriage^ 

a&d  was  bom  at  Burton^tqxm^Trent,  and  after  his  birth 

his.  parents  were  married  by  the  true  name.    The 

Sessions  conudered  the  tst  marriage  as  inralid,  and 

therefore  tSiat  the  pauper  was  not  entitled  to  his  father's 

settLemeot 


JSayreB  and  Beauelerk  in  support  of  the  order  of 
Sessions,  argued  that  the  ceremonies  required  by  the 
law  to  constiUite  «  valid  marriage^  were  for  the  public 
-benefit  as  well  as  mdirS^val  securityi  and  therefore  who. 
ther  the  marriage  be  by  banns  or  licence,  it  is  essential 
that  it  should  be  by  the  true  name  gf  the  panies,  pj^her- 

wise 
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1815.        wise  it  is  a  nullity.     And  this  differs  from  Bex  v.  Bit-* 
— •        lings/iurst  (a),  because  there  the  party  had  acquired  a 

The  Kino  ,  .      t  i  1 

aininu         name,  and  an  acquired  name  becomes  the  true  namew 
untsof^     But  here  the  name,   beside  that  it  was  assumed  for 
^''V**cN*"°**     ^^  weeks  only,  was  assumed  for  the  purpose  of  a  fraud, 
in  order  to  conceal  the  crime  of  desertion* 

Lord  Ellenborough  C.  J.     There  is  not  any  occa<« 
sion  to  trouble  the  other  side.     If  this  name  had  been 
assumed  for  the  purpose  of  fraud  in  order  to  enable  the 
party  to  contract  marriage,  and  to  conceal  himself  from 
^  the  party  to  whom  he  was  about  to  be  married»  that 

would  have  been  a  fraud  on  the  marriage  act  and  the 
sights  of  marriage,  and  the  Court  would  not  have  givoi 
effect  to  any  such  corrupt  purpose.  But  where  a  name 
has  been  previously  assumed  so  as  to  have  become  the 
name  which  the  party  has  acquired  by  rqputation,  that 
is,  within  the  meaning  of  the  marriage  act,  the  party's 
true  name.  The  same  law  has  been  recognized  in  die 
case  ef  negotiable  instruments,  where  if  a  party  sign  an 
instrument  in  a  name  assumed  by  him  for  other  par-; 
poses  a  considerable  time  before,  such  signature  will 
not  amount  to  a  forgery;  but  otherwise  if  he  asnime  a 
name  by  which  he  had  never  bees)  known  before  ibr  the 
purpose  of  the  frand  (i).  J>fow  here  the  party  asagmeci 
the  name  for  the  purpose  of  concealment  and  not  of 
fraud  upon  the  marriage,  and  he  was  known  by  that  name 
alone  for  i6  weeks  in  the  place  where  he  was  married. 
It  seems  to  me  therefore  that  he  had  acquired  the  name^ 
and  that  to  liave  had  a  licenee  in  any  other  name  woid4 
have  been  a  fraud,  on  the  marriage  act 

(tf)  Ante,  ajo. 

(Ji)  See  Jt,  y^Sbipberd,  %£4Ui, F.  C.  967.  >  Ai^kl^s  case,  i».  96^ 


IN  THE  FrpiY-piFTH  Year  OF  GEORGE  III.  539 

Le  Blanc  J.    The  namo  was  assumed  by  the  father         1815. 
for  the  punxMe  of  conoealiiig  himsdf  as  a  deserter  from    ^    •— — 

,  .  ,         .  .  The  Kmc 

his  majesty's  service,  and  not  with  a  view  to  impose  upon         ^gaiHsi 

y  •  .J  Thelnhabi- 

the  woman  whom  he  mamed*  taots  of 

BURTON-UPON- 
TtBNT. 

Batlet  J.  The  Sessions  may  always  draw  the  line, 
whether  the  name  was  assumed  for  a  fraudulent  purposie 
as  it  regards  the  marriage  or  not. 

Orders  quashed. 

Holbech  and  6.  Marriott  were  against  the  order  of 
sessions. 


The  King  against  Johnson.  nrei^tsi^, 

^  -FA  8th. 

I7RROR  to  reverse  a  judgment  of  transportation  for  in  an  indict- 

aIj  ncnt  upon 

.  14  years,  given  at  the  LanccuJiire  Lent  assizes,  upon  39  g.  3.  c  85. 

an  indictment  against  the  defendant   for  embezzling  ^lTo^tet^?f 

bank-notes.    The  indictment  charged  that  the  defend-  ^J^*SS"^f 

ant.  late  o£  &c.  was  derk  to  the  trustees  of  the  Livev'^  ^^  »<>*«•  to 

lavidaTerhto 

pool  Docks,  and  being  clerk  as  aforesaid,  did  then  and  wit,  nbe  bank- 
there,  by  virtue  of  his  said  employment  as  such  clerk  payment  of 
as  aforesaid,  receive  and  take  into  his  possession  £>r  ^n^jtamoont- 
and  on  account  of  the  said  trustees  of  the  Liverpool  ^l^^^^ 
Docks,  divert  {to  wit)  nine  bank-notes  for  the  paument  ^*"  ""  ^ , 

^^  moneTi  to  wit, 

of  divers  sums  ofmoneih  amounting  in  the  whole  to  a  cer^  the  nim  of  9/., 

and  of  the  Ta- 

tain  sum  of  money  {to  wit)  the  sum  qfs^  cfUm/id  moneys  lue  of  9/.  .•  and 
and  qf  the  value  of  9/.  of  like  lawful  money,  and  the  of ?he  indkt- 

mentit  be  al- 
leged that  the  defendant  received  then  as  clerk  on  accoont  of  bU  employert*  and  felo- 
nbusljr  embezzled  the  same,  the  indictment  may  conclude  "  and  to  the  defendant  did 
feloniooily  steal,  take,  and  c^rry  away  the  bank-notes,'*  laying  them  to  be  the  property 
of  hb  employers,  for  that  is  the  statutable  coochuion  from  tfic  facts  aUeged  in  the  body 
•f  the  indictment. 

A  coant  for  cmbcazling  bank-notes  upon  the  statute  may  be  joined  with  a  count  Ibr 
larceny, 

defend* 
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i8ij^b  defimdant  having  10  received  and  taken  into  kis  po»^ 
■  "  seifiion  the  said  bank-notes  fiir  and  on  accaoai  of  his 
^ahut^  emplojers  the  said  trustees  of  the  Uvetpod  flo^tt,  he 
joaNioN.  ^^  defendant  afterwards,  to  wit,  on,  &a  with  fwce  and 
arms,  at,  &c.  fraudulently  and  feloniously  did  embenk 
and  secrete  the  same;  and  thelndictment  condoded^  H  90 
the  jurors  aforesaid  do  say,  that  he  the  defendant,  on  the 
said  day,  &c.  wiih  force  and  arms  at.  Sic  in  asaniier  and 
form  aforesaid,  feloniously  did  steal,  take,  and  carry  away 
the  said  bank-notes  from  his  said  employers,  the  said  tn»- 
tees  of  the  LiverpmA  Dodcs,  the  said  bank-notes  being 
then  and  there  the  property  of  the  said  trostees  of  the 
Liverpool  Docks,  on  whose  account  the  same  were  re- 
ceived by  and  taken  into  the  possession  of  him  the 
defendant,  being  such  clerk  as  aforesaid,  and  the  several 
sums  of  money  payable  and  secured  thereby  being  then, 
to  wit,  at  the  time  of  the  committing  the  ftlooy  albre> 
said,  to  wit,  at,  &c  due  and  nneadsfi^d  to  the  said 
trustees  of  the  Liverpool  Dodcs,  the  proprietors  thereof 
against  the  form  of  the  statute,  and  against  dM  pcaee, 
&c«''  There  were  several  other  counts,  notmaleriaMy 
difikring  from  the  above^  together  with  cwnCa  far  a 
larceny,  in  the  common  finrm,  of  divers  other  bank* 
notes  for  the  pa]rment  of  money,  that  is  to  aay,  inne 
bank-notes,  for  the  payment  in  the  whok  of  j^  and 
of  th^  value  of  9/L,  the  said  kst^meiiti(»ied  boak^Mles^ 
at  the  time  of  committhig  die  Mony  last  afiMrcaaid,  being 
tlie  property  of  the  said  trustees  of  the  Lwefpmfl  Bod^ 
and  the  several  sums  of  money  payable  and  seeund 
thereby  being  thea  due  and  naaatisfind  to  the  seid  trm^ 
tees  of  the  Liverpool  Dopks,  the  pipagx^tprs  fh^fJBiA 
agtunst  the  form  of  the  statute,  and  agaii^  tii$  p^acr^ 
8^0.    Plca^t  not  guilty*  ^^  verdict  of  goHty,  and  judj5- 

meBt 
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ment  as  above.    And  tke  errors  assigned  were,*  that        1815. 
Aere  is  no  wtUfficieet  description  in  the  indictment  of       ■ 
a&y  bank-note  inrhich  the  defendant  is  thereby  charged        !l^aiJu^ 
with  having  embezzled*;  adly,  that  there  is  no  sufficient      I^""^^^^- 
allegation  in  the  indictment  that  the  bank-notes  which 
tke  defimdant  is  thereby  charged  wich  having  embezded, 
at  the  tims  of  sudi  embeczlement  were  the  property  of 
the  tntstees  ^tiheLnerpod  Docks,  or  that  the  defend- 
,  aflit  halk  been  gnil^  of  larceny  by  the  aaid  embezzle- 
ment-dicredf;  jdly,  that  there  is  a  misjoinder  of  counts 
in  thetndiitment,  inBamnch  aa  the  same  cohtaina  counts 
for  embsademtet  fimned  upon  ttra  statute  made  and 
jpiiissdd  tn  tfie  3$tlM)f  6. 3«,  laid  alio  tfouhta  tor  gi^nd 
ilurcfeny,  «ipon  which  a  diftreht  judgintbt  is  by  law  to 
ife  ^en,  ftc*    Joinder. 

J.  WMian^  ]&  support  of  ite  errors  asiigiied^  after 
^Averting  to  tbt  rule  tfa^  an  indictment  ought  to  be 
^ertiiin,  and  aoukl  not  bte  hnde  good  by  intaidment  (a), 
MiguCd,  ist,  that  here  tl%s  a  want  of  certainty  in  tibe 
-desscrlfftbn  of  ^e  liisng  changed  to  be  embeza^led  or 
stoUn.  And  he  said,  that  the  sajtae  certMCy  wm  re- 
^pih^  in  the  coimt  for  the  ^^bezzling  as  ih  that  lor 
•Ab  laioenys  becaose  the  etob^flding  was,  sieccfrdhig  to 
Jlr<  Griffs  case  (6),  a  laM«ny.  t'otmetly  it  was  the 
ifhfMfje&tipdn  afi  indietmehts  for  stealing  notes  or  other 
*ae«vft<M[e^  tb  tet^Hitthe  Mttes,  8fie.  at  fall  length,  and  so 
Iste  lu  'MSHe^  ease  (e)  a  question  was  reserved  for  the 
df^iibh^lh^  Jkidgea,  whether  an  indictment  for  stsoliHg 
a  prmmssary  nUefor  the  payment  qf  one  guinea  was  suffi.- 
ciendy  descriptive  of  the  note.    That  case  determined, 

(«)  Sec  %Havfk.  P.  Q  c.  sj.  s*  6a       {h)  3  B^  &P,  io6. 
(c)  %  Edit  P.  C.  60a. 

that 
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1815.        that  such  a  general  description  was  sufikaent ;  bcit  it  ha# 
*"—**        never  yet  been  determined  that  ab  indictment  is  boB^ 
'  againtt        cient,  which  contains  no  description  of  any  particular 
jotiNioii.      note  whatever.     And  such  is  this  indictment;  for  all 
that  it  allies  is,  that  he  received  dioers  bank-notes, 
kyingthe  number^  and  anumnt  for  whidi  payable^  under 
a  videlicet,  so  that  neither  need  be  precisely  proved  (tf); 
for  although  the  defendant  be  proved  to  have  received 
but  one,  he  might  be  convicted  under  this  form  of  in- 
dictment.   Therefore  there  is  no  certain  descnption  of 
any  partieulac  note  or  number  of  notesy  unless  this  in- 
tendment can  be  made,  that  he  received  nine  iL  notes; 
which,  beside  that  it  would  be  oontrary  to  the  fret, 
would  be  an  int^idm^it  in  a  thing  material  in  the  de- 
scription, which  camiot  be  made(6}..    Many  are  the 
authorities  to  shew  that  in  larceny  the  thing  stolra  most 
be  described  with  convenient  certainty ;  for  instance^  to 
say  bona  if  caialla  is  void  for  the  uncertabty  of  its  de- 
scription (c) ;   or  to  8ay»  fdomch  Jwratm  est  aoeSf  or 
calumbaSf  without  expressing  their  number  (lO ;  or  ftad 
ftUmieh  cepU  20  oves  matrices  4r  ognost  or  mainces  4f  «^- 
veces^  is  not  good,  because  it  doth  not  appear  how  many 
of  one  sort  and  how  many  of  another  (e).  .  SoinPb^itor^s 
case(/),  in treq)a8squareclausumfinegit& pieces soos 
cqpitf  &C.  without  shewing  the  number  or  nature  of  the 
fish)  it  was  resolved  that  the  declaration  was  inssflkienC 
on  that  aooounti  and  was  not  made  good  by  verdict;  and 
Judgment  was  arrested.    And.that  is  a  direct  anthcHrity, 
or  rather  an  authority  a  fortiori  upon  the  present  i 


(a)  Symnms  ▼.  JSjmx,  3  T.iK.  68.     Grimnmd  ▼.  BtnitS,  6  T.M^Afio, 
%  IVillism's  Sound.  491. 
(^  %  iUwh  P.  C.  c  sj.  i.  60.        {c)  Ibid,  c.  %s-  s.  74. 
(i)  %HaU  P.  C  tSa.  (€)  JHd.  iSi-        U  )  SJ^'  i^ 

i^  because 
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becauae  Lord  Hale  says  (a),  that  ^^  regularly  the  stfme         1815. 


The  Kino 


ceruinty  is  required  in  an  indictment  for  goods,  as  iil 
trespass  for  goods,  and  rather  more  certainty^  for  what  ^mn$t 
will  be  a  defect  of  certainty  in  a  cbunt,  will  be  much 
more  defective  in  an  indictment."  And  this  generality 
of  allegation,  it  may  be  observed,  beside  that  it  does  not 
afford  to  the  accused  sufficient  notice  of  the  charge,  id 
prejudicial  to  him  in  another  way,  for  if  it  were  specific 
as  to  some  particular  note  or  notes,  the  proof  must  ac- 
cord with  the  description  of  some  one  note  in  the  in- 
dictment, otherwise  the  defendant  would  be  entitled  to 
an  acquittal ;  wherefto  now  the  proof  is  left  at  large  to 
any  note  or  number  of  notes,  or  any  value  within  the 
compass  of  9/.  As  to  the  2d  error,  the  body  of  the  in- 
dictment does  not  state  that  the  notes  were  the  property 
of  the  trustees,  or  that  the  defendant  stole  them,  which 
in  larceny  (&)  it  ought  to  do,  but  that  is  only  stated  in 
the  cancltistan  of  the  indictment,  which  is  insufficient. 
For  the  body  of  the  indictment  must  shew  all  that  is 
essential  to  constitute  the  offence,  and  then  the  conclu*^ 
sion  draws  the  inference  of  law,  but  the  conclusion  can- 
not supply  any  defect  in  the  body.  Lord  Hale  (c)  and 
Hawkins  {d)  both  agree  that  the  body  of  the  indictment 
ought  to  set  forth  the  substance  and  manner  of  the  feet, 
and  that  it  is  only  the  office  of  the  conclusion  to  draw  a 
correct  inference  from  the  premises  in  the  body,  and 
that  it  must  be  warranted  by  the  premises  (^).  As  if  in 
murder  the  body  of  the  indictment  say  percussit^  without 
saying  ex  tnalkid  prcecogitalS^  the  conclusion  el  sic  ex 
malitid  pracogital4  tnurdraviit  will  not  supply  it.     So 

ia)  %  Haii  A  C.  183,  (b)  M'GregfirH  case,  %M*&  P.  106. 

(«)  % U.  P.  C.  174.  (i)  %Mwk,  f.  ay.  J.  54. 

(0  %  Half  P.C.  iZt.  HeyMi  caie,  4 Mep.  41.  h,    Qilc't  cateW^.  4a.  h. 

here, 
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1815.        here,  iikasmudi  as  the  body  of  the  mdktideQi  o&lj 
""""^       alleges  that  he  received  the  notes  on  acconnt  of  dke 
against       iTttBteeBy    And  felooiously   embeassled   them,    without 
jouNiOM.       guying  that  thej  were  the  ptoperty  of  the  trafteca» 
or  in  technical  laiigui^e>   that  he  stole   them,  tliia 
defect  cannot  be  cured  by  the  condoBion ;  nor,  if  it 
could,  does  the  conclusion  that  he  did  in  marmer  and 
fana  aforesaid  steals  &c.  carry  it  any  farther,  because 
in  manner  and  ^  form  qfbresaidy  is  the  same  as  saying,  as 
in  the  body  of  the  indictment  is  alleged,  but  in  the  body 
of  the  indictment  it  has  been  shewn  that  no  larceny  is 
alleged.    3dly,  Here  is  a  mi^oinder  of  counts,  ^lich 
is  plain  ^om  considering  that  they  require  diffisrent 
judgments.    For  the  judgment  in  all  cases  of  grand  lar- 
ceny is  quod  suspendatur  per  collum,  &c.  unless  the 
convict  pray  the  benefit  of  clergy  (a).    But  not  so  with 
this  new-larceny  created  by  the  embeszHng  act (i),  be- 
cause the  act  which  creates  it  prcrvides  a  specific  punUi- 
ment^  viz.  that  he  shall  be  liable  to  be  transported  far 
14  years,  so  that  the  convict  Jias  no  occasion  to  pray 
the  benefit  of  clergy,  inasmuch  as  the  punishment  csn 
in  no  wise  extend  to  life.    This  may  be  illustrated  by 
Considering  how  the  law  stands  upon  the  statutes  con- 
cerning receivers  of  stolen  goods,  for  by  the  5  Ann,  c.  3 1. 
s.  5.  receivers  shall  suffer  4eath  as  felons  convict;  but  fay 
4  Gb  I.  ^  I  i.theymaybetransforted/br  14  years,  which 
has  been  considered  as  ousting  the  judgment  of  deadi  (c). 
Ho  here  judgment  of  death  being  ousted  upon  the  count 
fur  embezzling,  the  joining  the  count  lor  larceny  is  ill, 
and  within  the  rule  laid  down  by  Lord  Ktm/on  in  Ru 

{a)  %5  £d,  3.  c.  4.    S  -^n*  «•  ^  W  19^  J*  «»S^« 

{c,  Hut  it  sc€ins  they  must  j>rXy  the  benefit  of  the  fUtntei  i  ^fi» 
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T.  Young  {a)j  <<  that  if  the  legal  judgment  on  each  count        1815. 

be  different,  it  is  like  a  misjoinder  in  a  dvil  action."  ' 

Th«  Kino 
agaimi 

J.  Clarice^  contr^  argued  upon  die  first  point  that  the  !»""»«>"• 
jitat.  2  G.  2*  c.  25.  which  made  hank  notes  the  subject  of 
Jaroeny>  in  like  manner  as  any  other  goods,  meant  to 
|ilace  them,  as  to  larceny,  upon  the  same  footing  in  aU 
respects  as  other  goods,  so  that  they  might  be  d^ribed 
in  an  indictment  for  steaHng  them  by  the  same  general 
mode  of  description  that  would  serve  for  other  goods. 
It  is  admitted  that  the  indictment  for  embezzlii^  is  for 
a  larceny ;  therefore  the  question  is,  whether  there  be 
such  a  description  of  the  notes  in  this  indictment  as  would 
be  sufficient  to  describe  other  goods  in  an  indictment 
fox  larceny.  Now  these  things  are  required  in  an  in- 
dictment for  a  larceny  of  goods ;  first,  that  the  goods  be 
described  by  the  general  name  of  their  kind,  as  to  say 
horses^^sh^  &c  is  sufficient;  and  afterwards  the  evidence 
particularizes  the  species;  but  to  say  bona  4*  cataUa  is 
not  enough,  because  such  a  description  is  applicable  to 
goods  of  every  kind.  The  next  thing  required  is,  that 
the  number  of  the  things  stolen,  if  there  be  more 
than  one,  should  be  expressed;  then,  the  value,  in 
order  to  shew  whether  it  be  grand  or  petit  larceny, 
though  tlie  separate  value  of  each  thing  is  not  material; 
end  lastly,  the  property  of  the  thing  or  things  stolen ; 
for  want  of  which  the  indictment  in  McGregor* %  case  was 
holden  ill.  All  these  requintes  will  be  found  in  this  ii^ 
dictment ;  for  first,  it  describes  the  things  by  the  general 
name  of  their  kind,  as  bank  notes  for  the  payment  of 
mooffy  amounting  to  a  certain  sum,  to  ^t,  the  sum  of 
9/.;  then  the  number,  as  divers,  to  wit,  nine ;  next,  the 

(«)  3  r.  A 103. 
Vol.  hi.  O  o  value, 
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1815.        valuer  as  92. ;  and,  lastly,  the  property,  as  tbat  of  tbcr 
^    ^  trustees.    And  there  is  no  uncertainty  between  different 
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againsi  kinds  of  property,  as  if  it  had  been  nine  bank-notes 
^  '  and  bills  of  aEchang%  ^thout  distinguishing  how  many 
of  each  sort;  or  if  it  had  been  bani^nates  withoatmore^ 
it  niij[ht  perhaps  have  been  objected,  as  in  Pb^ferV. 
case  (a),  that  it  ought  to  have  shewn  the  number  in 
certainty^  Bnt  here  the  number  is  shewn,  and  the 
defendant  has  the  same  notice  as  if  it  had  said  divers,  to 
wit,,  two  il^  two  2/.  bank-notes,  Sec  So  an  indictment 
fi>r  steaMng  divers  sums  of  money,  to  wit,  such  a  sum, 
which  is  not  more  certain  than  the  present,  is  wdi 
enough.  In  answer  to  the  2d  objection,  the  body  of 
the  indictment  sets  forth  all  the  facts  which  are  neces- 
sary to  bring  the  of&nce  within  the  act  of  parliament^ 
and  then  draws  the  statutable  conclnsion  fiom  the  pie>- 
mises,  viz.  that  the  defendant  feloniously  did  steid,  &&, 
which  if  the  indictment  in  M^Gregor^s  case  had  done 
in  the  same  manner,  it  would  have  been  well  enough. 
Upon  the  3d  point,  when  the  legislatttre  have  declared 
that  the  embezzling  under  certain  drcomstances  shall 
be  deemed  a  substantive  larceny,  it  cannot  be  aigved 
that  the  counts  are  misjoined  by  reason  of  any  difo> 
ence  in  the  nature  of  the  offence ;  and  the  practice  has 
been  to  join  them ;  and  as  to  different  judgments,  inas- 
much as  the  statute  makes  the ofience  larceny,  it  letsin 
any  other  judgmrat  to  which  larceny  is  sulgected,  as 
wdl  as  transportation  for  14  years.  But  supposing  it 
does  not,  whether  there  be  diffident  judgments  is  not 
always  the  criterion  whether  the  offence  may  not  be  laid 
indifferent  ways,  for  Lord  Hale  says  (6),  dat  a  person 

W  S^'f*  34.  *.  W  1  iSWf -P.  a  ^8,    See  FoA  515. 3A 

who 
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who  commits  petit  treason,  may  be  indicted  of  murderi        1 8 1 5« 
yet  there  are  difierent  judgmenU  upoa  each,  as  well  as      ThTKTiio 
different  challenges;  so,  he  says,  you  may  join  burglary        ag^»st 
and  larceny  (a).    And  in  this  case  convenience  requires 
that  these  counts  should  be  joined,  for  otherwise  there 
jjgust  be  separate  indictments  for  the  em]t>ezzling  and 
the  larceny. 

Lord  Ellenborough  C.  J. .  Three  objections  have 
been  taken  to  this  indictment,  and  they  have  led  to  a 
considerable  extent  of  argument.  The  last  objection,  I 
think,  admitted  of  something  arguable,  but  upon  th# 
two  first,  I  own  it  does  not  strike  me  in  the  same  man- 
ner. As  to  the  first  objection,  I  con^der  that  after  the 
statute  made  bank-notes  the  subject  of  larceny,  th^ 
might  be  described  in  the  same  maimer  as  other  things 
which  have  an  intrinsic  value,  that  is,  by  any  descrip* 
tion  applicable  to  them  as  a  chatteL  Therefore  to  de- 
scribe them  as  bank-notes  for  the  payment  of  money 
seems  to  be  a  larger  description  than  the  statute  strictly 
requires.  We  find  that  the  stat.  15  6.2.  c.  13.  s^it* 
speaks  of  forging,  counterfi^iting,  or  altering  <<  any 
bank-note,"  without  adding  for  the  payment  of  mo- 
ney; as  if  the  le^lature  adopted  that  as  a  general 
phrase  sufiiciently  comprehensive  of  the  particular 
species  of  note,  without  thinking  it  necessary  to  speeify 
it  to  be  bank  of  Eftgland  in  contradistinction  to  a 
country  bank-note.  Now  in  this  indictment  the  notes 
are  described  as  bank-notes;  it  sets  forth  both  number, 
value,  and  species.  Bank-note  is  the  species,  the  value 
is  9/.,  and  the  number  is  stated  to  be  nine.    And  thus 

{a)  %ffaleP.C.ij^. 

Co  2  we 
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18 1 5*  we  find  there  has  been  a  compliance  with  the  strict 

■"•"^ ^  and  technical  rule  of  law.     So  the  rule  is  that  a  time 
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against  n^ust  be  laid  in  the  indictment,  but  though  it  must  be 
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definite  in  allegation,   it    is   indefinite  in  proof;  yet, 
inasmuch  as  die  forms  of  law  require  that  the  person 
who  charges  another  must  bring  himself  within  the 
limits  prescribed  by  the  law,  some  certain  time  roust  be 
laid  in  the  indictment.     In  the  same  manner,  if  bank- 
notes be  recognized  by  that  description  in  the  act  of 
parliament,  the  indictment  has  done  enough  in  laying 
tliem  under  such  a  description ;  but  it  goes  further, 
and  adda,  unnecessarily  perhaps,  *<  for  the  payment  of 
money,"  and  moreover  gives  their  amount  in  number 
and  value.     It  has  been  argued  as  if  the  prosecutor 
was  bound  to  prove  the  ex^t  amount  of  the  value  and 
number  laid,  whereas  if  lie  proved  only  one  bank-note  of 
the  value  of  iL  it  would  be  sufficient  to  maintain  the 
charge.     If  the  indictment  had  charged  the  things  to 
have  been  nine  printed  books  of  the  value  of  9^  instead 
of  nine  bank-notes,  and  one  book  had  been  proved  lo 
have  been  stolen,  it  woukl  have  been  well  enoi^h;  so 
here  it  is  laid  that  the  amount  i^  nine,  and  the  value 
9/.,  and  why  is  not  this  the  same  ?    The  total  amoimt 
in  both  cases  imports  th^t  the  number  consists  of  mire 
tbflCn  one,  but  still  more  than  one  need  not  be  proved. 
Upon  the  second  objection,  undoubtedly  all  the  re* 
quiaites  must  be  stated  which  are  necessary  to  the  con- 
stituting a  larceny  at  the  common  law.'    But  the  act 
has  specified  what  the  circumstances  are  which  shall  be 
sufficient  to  constitute  it  a  larceny,  and  under  which 
circumstances  the  offender   shall  be  deemed  to  have 
feloniously  stolen.    First,  he  must  be  a  servant  or  clerk, 
&c. ;  then  he  must  receive  or  take  into  his  possession 

the 
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ihe  bill,  &c. ;  and  that  must  be  for  or  on  account  of  his  iSij. 
master;  and  be  must  fraudulently  embezzle  the  same;  — 
all  which  is  alleged  upon  this  indictment.  These  are  against 
all  the  circumstances  which  the  legislature  have  required 
to  make  this  a  substantive  felony;  and  under  these  chr- 
cumstances  it  is  that  they  declare  the  offender  shall  be 
deemed  to  have  fehmiously  stolen*  That  is  the  con- 
elusion  of  law  which  the  legislature  have  drawn.  In 
staling  that  conclusion,  the  indictment  must  all^  in 
legal  terms  a  felonious  stealing;  for  want  of  which  the 
indictment  in  Rex  \%  McGregor  was  holdcn  to  be  im- 
perfect, because  it  omitted  to  state  that  the  monies 
were  the  property  of  any  person:  But  the  legislature 
have  said,  that  if  all  the  facts  stated  in  the  act  be  made 
to  appear,  that  will  warrant  the  conclusicm  in  l^gal 
terms  that  it  is  a  larceny.  And  this  disposes  of  the 
second  objection,  llien  upon  the  last  objection,  touch«* 
ing  the  misjoinder,  certainly  if  this  were  an  offence  of 
a  perfectly  different  nature^  I  should  have  beoi  of 
opinion  that  the  judgment  could  not  have  been  sus- 
tained. But  the  act  says  that  the  offender  shall  be 
deemed  to  have  feloniously  stolen,  which  is  expressly 
ccnwlituting  it  a  fdony,  and  having  so  done^  the 
ofiender  must,  as  in  the  like  cases  of  felony>  pray  the 
benefit  of  clergy^  But  inasmuch  as  it  is  larceny,  and 
therefore  liable  only  to  the  punishment  of  seven  years^ 
transportation,  this  act  goes  farther  and  gives  power  to 
tranq)ort  for  fourteen  yearsk  The  act  does  not  alter 
the  quality  of  the  offence;  he  is  to  be  deetn<Mi  a  felon^ 
smd  as  such  must  pray  the  benefit  of  clergy,  just  the 
same  as  if  this  enactment  for  an  extended  term  of  trans^ 
portation  had  not  been  found  in  the  statute.  It  makes 
HO  alteration  in  the  judgment;  the  judgment  is  to  pas^ 
Oo  3  ogaiasi 


550  CXSES  IN  HILARY  TERM 

1815.        against  him  as  a  felon ;  if  be  does  not  pray  the  benefit 
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of  clergy,  it  must  be  a  judgment  of  death.  And  in  a 
i^aitis/ "  variety  of  cases  though  the  punishment  be  diflferenty 
joBNso  .  y^^  counts  may  be  joined.  For  instance,  in  the  ofl^ce 
of  embezzling  naval  stores,  the  having  in  possession 
new  stores,  or  stores  not  more  than  one^third  worn,  is 
subject  to  transportation  for  14  years  (a);  but  if  they 
be  not  new,  or  be  more  than  one-third  worn,  the  poniah- 
ment  is  diflferent  (b) ;  yet  counts,  for  both  these  ofienoea 
may  be  included  in  the  same  indictment.  So  in  con* 
spiracy,  the  judgment  upon  conviction  is  that  the  party 
is  infamous ;  and  yet  nothing  is  more  fanuliar  than  to 
add  to  counts  for  a  conspiracy  other  counts  wfaidi 
do  not  include  a  charge  of  conspiracy.  So  that  the  rale 
does  not  seem  to  apply  to  all  cases,  that  where  tfiere  b  a 
different  judgment  counts  cannot  be  joined.  I  do  not 
advert  to  what  has  been  mentioned  from  Lord  Hale  cl 
joining  murder  and  petit  treason ;  because  the  dream- 
stances  are  not  sufiiciently  stated  whether  it  was  the  same 
person  (r).  But  I  make  no  observation  on  that  case. 
Here  I  think  it  does  not  appear  that  there  is  a  mis- 
joinder; because  both  are  clergjrable  felonies;  and  the 
defendant  is  liable  to  the  punishment  incident  to  sudi 
a  felony  with  an  extension  of  it  to  the  term  of  14  years. 
Upon  all  the  grounds  therefore  I  think  the  objectioDs 
are  not  available  in  law. 

Le  Blanc  J.  The  objections  which  have  been 
made,  and  the  answers  given  to  them,  may  be  better 
understood  by  adverting  to  the  several  acts  of  par- 
liament.   The  subject  of  this  indictment  is  bank-notes^ 

{$)  See  39&  40C.  3* c. 89.  ^ i.       (h)  Ibid,  i.%,        {c)  See /'M/.jsy. 
II  wfakfa 
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which  were  not  the  subject  of  larceny  at«the«ommon        i'8i5.    ^ 
law,  because,  they  fell  under  the  denomination  of  chpses        ' 
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in  action.  The  2  Geo.  2.  ^.25.  has  expressly  made  oiainjt 
mention  of  bank-notes  as  one  of  the  things  which  ore  J®"-'**®'** 
to  become  for  the  future  the  subject  of  larceny.  This 
provision  is  followed  in  -several  other  acts  down  to  the 
act  of  the  58  Geo.'2*  ^*  64.9  which  makes  tlie  obtaining 
of  bank-notes  by  fidse  pretences  punishable  in  like 
manner  as  obtaining  money  or  goods.  Thus  we  find 
that  a  bank-note  is  a  thing  specifically  recognized  by 
that  description  in  several  acts  of  parliament,  and 
among  others,  as  being  the  subject  of  larceny.  This  act  of 
39  Geo.  3.  was  passed  in  consequence  of  doubts  which 
were  entertained,  whether  a  servant  was  guilty  of  felony 
in  applying  to  his  own  use  a  bank-note  that  had  never 
been  In  the  possesskxti  of.  the  master,  but  had  only 
come  to  the  hands  of  the  servant  for  the  purpose  of 
being  delivered  over  to  the  master.  And  the  statute 
enacts  and  declares  that  if  any  servant  or  clerk  sball^ 
\yy  virtue  of  his  employment,  receive  into  his  possession^ 
any  note^  &c.  for  or  on  account  of  his  master,  and  shall 
fraudulently  embezzle  the  same,  he  shall  be  deemed  to 
have  feloniously  stolen  the  same  from  his  master,  for 
whose  use  die  same  was  delivered  into  his  possession, 
&c  Now,  the  form  of  indictment  which  has  been 
pursued  ever  since  the  passing  of  this  statute^  has 'been 
to  state  in  what  manner  it  is  that  die  party  is  guihy  of 
larceny,  by  describing  him  as  die  servant,  or  in  the  em- 
ployment of  some  person,  and  that  he  did  receive  into- 
his  possession  the  pardcular  thing  on  account  of  his 
master,  and  that  he  did  embezzle  that  which  he  so  Te- 
eeived,  and  then  to  conclude  in  the  technical  terms  of 
the  law,  and  so  he  did  feloniously  ste^  the  particular 

Oo  4  thin^ 
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i8i5«        thing,  laying  it  to  be  the  property  of  his  master*     Itii 
•"'  -  not  now  materia  to  inquire  whether  it  would  not  hmre 

against  been  sufficient,  since  the  passbg  of  the  act,  to  indict 
Johnson.  gi„jpiy  fo^  the  larceny,  leaving  the  particular  cLraufli- 
stances  necessary  to  bring  it  within  the  act  of  parlia- 
ment  as  matter  of  evidence;  it  is  enough  that  this  fcmn 
of  indictment  has  prevailed.  Here  then  the  indict- 
ment states  that  he  received  divers,  to  wit,  9  ban)^ 
notes,  &C.  upon  which  it  has  been  argued  9»  if  hank-* 
notes  were  not  the  sped&c  thing  made  the  subject  of 
larceny.  For  where  a  specific  thing  is  made  the  sob* 
ject  of  larceny,  it  is  only  necessary  to  describe  it  as 
such  specific  thing,  it  being  a  species  of  thing  that  is 
the  subject  of  larceny.  For  instance^  it  is  not  necessary 
in  charging  a  larceny  of  sheep  to  describe  it  eidier  as  a 
wether,  ewe,  or  lamb,  yet  it  cannot  be  doubted^  if 
such  an  argument  could  prevail,  that  it  wouU  be  of 
advantage  to  the  prisoner  that  it  should  be  described 
more  particularly,  because  if  it  were^  and  die  ptaat^ 
tutor  in  such  case  should  fail  to  prove  it  to  be  of  that 
particular  description,  the  prisoner  would  thereupon 
be  entitled  to  an  acquittal.  So  also  it  may?  be  said  e£ 
bank-notes,  it  is  not  necessary  to  describe  it  ptfticiH 
larly  as  a  bank-note  for  the  payment  of  i^  5Z.,  or  20L  t 
because  for  whatsoever  sum  it  may  be  payable  it  19 
still  a  bank-note.  In  like  manner  in  an  indictBoenl 
for  stealing  a  handkerchief^  it  is  not  necessary  to 
describe  it  as  a  handkerchief  of  any  specific  make  or 
material^  as  that  it  is  of  silk,  linen,  or  any  other  par- 
ticular quality.  The  argument  upon  tfaia  piart  of  the 
case  has  arisen  firom  the  practice  that  has  prevailed  of 
describing  the  particular  sum  for  which  the  note  is 
jpayable^  and  that  the  monqr  secured  tberebgr  is  iinsa^i 

tisfied; 
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tisfied.  But  the  answer  to  such  an  argument  is  thii)  iiiK* 
that  whether  it  be  payable  for  one  sum  or  for  ano^er, 
it  is  equally  a  bank«note,  and  a  hank*note  is  the  tub* 
ject  of  larceny.  Therefore  this  is  not  a  good  objection  Iou«»om 
that  the  bank-note  is  not  sidB/ciently  set  oot.  No  fin-«* 
ther  description  is  necessary  than  is  required  for  other 
chattels  which  are  the  subje^  of  larceny ;  and  nnder 
the  general  name  of  baak-note»  die  particular  species^ 
a  the  sum  for  which  the  note  is  payable  cah  be  said  to 
constitute  a  species,  may  be  proved.  The  next  olgec* 
tioa  is,  that  the  indictment  does  not  aver  that  the  de^ 
fendant  was  guilty  of  feloniously  stealing,  t^kii^  and 
carrying  away  the  bank-notes  in  the  body  of  th^  indict- 
ment, but  that  it  only  so  alleges  in  the  eonpluaiony  as 
the  inference  of  law  from  the  premises.  But  the  answer 
is,  that  the  act  has  declared  under  what  circUmstaBcds 
a  person  shall  be  deemed  to  have  feloniously  stolen, 
and  this  may  be  considered  as  a  special  count  in  lar« 
ceny,  stating  those  circumstances,  wherenpon  the  act 
immediately  attaches  upon  the  person  the  crime  of  lar^ 
ceny.  Consequently  this  indictment  weB  Concludes  by 
wayof  averment  that  the  defendant  fek>nious]y  stole,  took^ 
and  carried  away  the  notes,  being  the  property  of  the 
trustees,  who  stood  in  the  relation  of  his  masters.  And 
thus  far  Mex  v.  McGregor  is  an  authority  open  this 
point,  that  although  such  a  condusien  is  a  deductioii 
of  law,  yet  it  forms  so  material  a  part  of  the  indictment 
that  for  any  defect  in  it  an  indictment  is  ill.'  The  third 
objection  arises  upcm  a  supposed  misjoinder,  i  db  not 
think  it  is  material  to  c<msider  upon  this  occasion^ 
whe&er,  Apposing  there  m^ht  be  juc^ment  of  deatft 
upon  one  count,  and  no  more  than  ju^ment  of  trans^ 
ptnrtatioQ  for  i4years  upea  the  otfaei)  the  joining  them 

wpuld 
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i8i5.  would  be  ground  of  error;  because  I  caim<>t^bul  con- 
eider  die  act  as  making  this  offence  a  larceny,  and  tliat 

i^MHst  having  so  done  it  attaches  upon  it  all  the  properties 
and  consequences  attaching  upon  the  crime  of  larceny; 
and  that  the  power  given  to  transport  for  14  years 
was  only  intended  for  the  purpose  of  enabling  the 
Court  to  affix  a  greater  length  of  transportation  to 
this  larceny  than  could  be  done  in  other  cases  of  Isr- 
ceny  at  the  common  law ;  but  not  to  oust  the  judgment 
as  in  other  cases  of  larceny.  If  it  were  otherwise  there 
would  be  eonstderable  difficulty  in  reconciling  the  uni- 
form practice  that  has  obtained  upon  convictions  under 
the  statute  to  pass  judgment  for  every  one,  in  their 
turn,  of  the  lesser  punishments  applicable  to  grand  lar- 
ceny. Thus  the  practice  has  been  to  pass  judgment  of 
flne^  or  impriscmment,  without  regard  to  the  torn  of 
14  years,  and  without  any  tranqK>rtation;  all  which 
would  be  erroneous  if  tiie  argument  were  well  founded 
that  transportation  for  14  years  is  the  qiecific  punidi- 
ment  peculiar  to  this  oflfence.  So  it  has  been  the  prac- 
tice for  tiie  oflfander  convict  under  this  act  to  pray  the 
benefit  of  cleigy ;  which  is  conformable  with  the  con- 
struction now  put  upon  the  act,  mid  which  the  act  de- 
clares, that  he  is  to  be  deemed  in  law  to  have  feloniously 
stolen.  Wherefore^  as  it  seems  to  me^  there  is  no  mis- 
joinder in  this  case^  and  jadgm^t  must  be  affirmed. 

Batut  J.  I  entirely  Bgfrte  with  the  Court  upon  all 
die  three  points.  Upon  the  firsts  it  appears  to  me  that 
horde-notes  is  a  sufficient  deseriptidn  of  the  ^thing  em- 
bfliaded.  .Many  acts  of  parliament  have  described  them 
as  bank-notes,  and  no  otherwise;  therefore  I  must  take 
it  that  bank^^noUsiB  in  general  a  sufficiently  certain  de- 
scription of  this  chattel    If  that  be  so,  is  it  necessary 

to 
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to  gd  fiiTther  in  tfaia  indictoRDf,  and  state  of  what  par-        18x5. 
ticular  value  each  bank-note  is?    I  think  not;  there  is 

The  Kino 

no  authority  to  make  that  necessary,  and  the  prisoner        agmmt 
must  ahrays  know  what  he  has  received.     Upon  an      J^""'^  ^ 
indictment  for  stealing  printed  books,  as  it  has  been 
observed  by  my  Lord,  it  is  not  necessary  to  do  more 
than  to  name  so  many  printed  books.    If  the  charge 
be  generally  that  the  defendant  stole  divers,  to  wit,  20 
I»rinted  books,  that  will  be  sn£Bcient ;  which  seems  to 
me  a  strong  instance  bearing  on  this  pomt    It  has 
been  admitted  by  the  learned  counsel  for  the  prisoner, 
that  if  it  be  necessary  upon  this  charge  of  embeisding 
and  secreting  bank-notes  to  describe  the  notes  more 
particularly,  it  would  be  likewise  necessary,  upon  a 
similar  charge  respecting  mpney,  to  describe  the  cosn** 
ponent  parts  of  which  that  money  was  made  up:  but 
I  will  presendy  mention  a  Case  which  is  decisive  upon 
that  point     The  next  objection  is,  that  the'  first  part  of 
this  indictment  does  not  state  all  the  requisites  to  con- 
stitute a  felony  at  common  law.     But  it  states  all  the 
circumstances  which  the  statute  makes  requisite,  and 
then  by  i^ay  of  conclusion  avers  all  the  requisite  at 
the  common  law.    It  was  for  want  of  such  a  conclusion, 
and  because  the  conclurion  omitted  to  state  what  the 
common  law  requires  .to  constitute  a  larceny,  that  the 
indictment  in  IZer  v.  McGregor  was  holden  ilL    The 
case  of  Rex  v.  Creigkton  {a)  was  decided  after  that  of 
Bex  V.  M^Qregor^  and'd^e  indictment  charged  that  the 
prisoner  was  employed  as  a  clerk  to  A^  and  that,  by 
virtue  of  his  emplojrment,  he  recrived  from  A,  on  ac- 
count of  his  master,  9/.  785.  9^,   mthout  shearing  qf 
w^  monies  that  sum  teas  made  up^  and  that  he  fhui- 

(a)  We  understood  this  to  be  the  name*  but  are  not  certain. 

dulently 
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18 15.        dulently  embezzled  and  secreted  the  Mnie»  omitting 
_  the  word  feloniously;   and  so  it  conduded  that  tlKi 

t^4u»st  jurors  say  that  he  did  feloniously  embezzle,  steal,  takeii 
joawfoif.  ^  ^^^  away,  8tc.  Objection  was  mode  thet  in  the 
introductory  part  of  the  indictment  it  was  not  alleged 
that  he  did  feloniously  embezzle,  &c»  and  that  therefore 
the  indictment  failed  to  shew  that  he  had  committed  a 
felony,  and  that  unless  it  Was  so  shewn  in  the  body  of 
the  indictment,  it  was  not  enough  that  it  was  so  alleged 
in  the  conclusion  of  iU  The  Judgesi  howerer,  consi* 
dered  it  to  be  sufficient  that  it  was  stated  in  the  con« 
dusion,  and  the  indictment  was  holden  good.  That  seems 
to  me  to  be  an  authority  both  on  the  first  and  second 
Ipoints  against  the  objections.  As  to  the  last  objection, 
if  a  conviction  upon  one  count  would  lead  to  a  diflfereat 
judgment  from  that  which  would  fellow  a  conviction 
upon  the  other,  if  one  b&  judgment  of  death,  the  other 
of  transportation  only,  t  should  think  it  sm  objection  of 
great  weight.  But  I  consider  that  when  the  statute  de* 
clares  that  the  offender  under  the  circumstances  shall  be 
deemed  to  have  feloniously  stolen^  it  makes  the  ofience 
a  felony,  and  imposes  all  the  common  and  ordinary 
consequences  attending  a  felony.  Therefore,  as  in 
other  cases  of  grand  larceny  the  party  convict  will  be 
Uable  to  judgment  of  death  unless  he  pray  the  benefit 
of  clergy,  so  it  is  the  same  in  this  case^  €!ome  of  the 
ordinary  consequences  of  a  conviction  of  grand  larceny 
have  been  shewn  to  follow  a  conviction  imder  this  act; 
tor  although  the  act  gives  no  power  to  fine  or  imprison^ 
the  common  law  punishments,  still  it  is  the  prac-^ 
tice  to  impose  such  punishments;  and  the  Court 
is  "not  confined  to  the  spedfic  pmiishmetit  of  transport*' 
ation  for  14  ye^rs  mentioned  in  the  act.  Hie  reason 
ig  why 
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sy? 


why  the  mention  of  such  a  punishment  was  introduced 
into  the  act  is  probably  this,  that  the  legislature  meant 
that  the  party  coimct  should  not  only  be  liable  to  all 
the  ordinary  punidiments  attaching  upon  a  conviction 
of  a  clergyable  felony,  but  that  he  should  also  be  liable 
to  a  greater  term  of  transportation  than  in  other  cases 
of  clergyable  felonies.  For  these  reasons  I  am  of  opi-* 
nion  with  the  rest  of  the  Court  that  tliis  indictment  is 
sufficient,  and  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


18x5. 

The  Kmo 
Johnson. 


Doe,    o«   the  Demise  of  Taggaut,   against  J^*^^* 
Sarah  6utch£k. 


Set.  9th. 


"P'JECTMENT  brouglit  against  the  defendant,  a 
feme  sole,  who  before  trial  married  with  one  Dim- 
gei/,  and  there  was  a  verdict  against  her  and  judgment 
thereon  in  her  original  name.  And  afterwards  the 
plaintiff  issued  an  habere  facias  possessionem,  and  also 
a  fi.  fa.  in  the  same  name.  Whereupon  a  rule  nisi 
was  obtained  for  setting  the  writs  aside  for  irregularity. 

Tadefy  contended  that  the  writs  were  regular,  inas- 
much as  they  pursued  the  judgment.  And  he  took  the 
distinction,  that  if  it  had  been  intended  to  charge  the 
husband,  there  he  must  first  have  been  made  a  party 
by  scire  facias ;  but  it  is  not  necessary  to  join  him,  for 
the  execution  may  follow  the  judgment.  And  there- 
fere  in  Cooper  v.  Htmchin  (a)  a  ca.  sa.  issued  against  the 
defendant  by  her  maiden  name,  who  married  after  fai- 


£jectment 
against  a  feme 
sole  who  mar- 
ried before  trialf 
and  verdict 
and  judgment 
against  her  bf 
hcrojiginal 
name :    Held 
that  it  was  re* 
gulartoitsueaA 
habere  facias 
possessionem, 
and  fi.  fa. 
against  her  by 
the  same  name, 
though  thefi.fa. 
wasiooperative. 


{a)  4  East, sit. 


terlocutory 


ss» 
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1815. 

I>ob^.Tao- 

OART 

Butcher. 


teriocutory  jadgomrt^  ww  keld  well  enoug^.  And 
Lawrence  J.  approved  of  the  case  q£  Dcgfley  v.  Wkiie, 
Cro.  Jac.  323.  If  then  a  ca.  sa«  would  have  been  good 
against  die  defendant  by  her  original  nam^  a  fortiori 
will  these  writs  be  good,  which  do  not  affect  her  penoot 
and  particolarly  an  habere  facias  possessionem  to  re- 
cover the  term,  which  is  a£R9Cted  by  the  judgmmt. 


Espinasse^  contra,  took  die  diffisrence  that  was  taken 
in  Penqyer  v.  Brace  (a),   that  <<  where  a  new  person 
shall  become  chargeable  to  the  execution  <^  a  judg* 
ment,  who  was  not  party  to  the  judgment,  there  a 
scire  facias  ought  to  be  sued  against  him,  to  make  him 
party  to  the  judgment'*    And  here,  he  said,  if  this 
execution  were  well  issued,  the  effect  would  be  to  make 
the  husband  chargeable  in  req>ect  of  such  ri^its  as  he 
acquired  in  the  term  by  the  marriage,  and  also  in  re^ 
spect  of  his  goods,  for  the  wife  could  have  no  goods. 
As  to  the  cases  cited  k  contra,  they  were  cases  of  exe- 
cution against  the  person  of  the  wife^  where  the  husband 
was  not  chargeable. 


Lord  Ellenborough  C  J.  The  motion  is  made 
under  a  mistake ;  for  this  proceedmg  is  not  with  a  view 
of  taking  any  thing  which  belongs  to  the  wife.  The 
plaintiff  has  recovered  in  the  ejectment,  because  she 
had  no  right  or  interest  in  the  premises.  And  unless 
she  can  by  marriage  convey  to  the  husband  what  she 
never  had,  there  is  still  no  interest  in  either  of  them. 
All  right  in  her  to  the  premises  is  disaffirmed  by  die 
judgment    And  as  to  the  fieri  fiicias,  it  is  whdfy  in* 


(«)  Ld,  lUynu  %4J. 


operative 


Dot  d.  Tag- 

OART 

BuTCUEIt. 
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operative,  inasmuch  as  she  has  ceased  to  hfure  any 
goods.  It  is  unnecessary  therefdre  for  the  Court  to 
interferCi 

Batlev  J«  It  would  be  irregular  under  the  fi.  &• 
to  take  the  goods  of  the  husband,  for  the  writ  is  only 
to  take  her  goods,  and  she  has  none. 

Per  Curiam^  Rule  discharged. 


Smailes  against  Wright.  P!^^^* 

^  Feb,  9th. 

T^  WO  per&ons  submit  by  bond  to  the  arbitration  of  Subnifiioo  to 

two  others  named  as  arbitrators,  and  a  third  as  mule  their 

umpire,  so  as  the  award  be  made  by  the  arbitrators  on  ^f^,^  ^^^ 

or  before  a  day  certam,  but  if  the  said  arbitrators  do  not  ^^  JjJ  ^ 

by  the  time  aforesaid  make  their  award,  then  the  bond  ''l*^"?  ■*?•:*. 
"^  '  nid  make  their 

shall  not  be  avoided,  proi^ed  the  umpire  make  his  >ward,  theq  t« 

an  umpiK,  iiro- 

award  on  or  before  a  subsequent  day.    The  arbitrators  vUied  he  make 
made  no  award,  having  finally,  before  the  day  limited  before  a  J^w^ 
for  making  their  award,  disagreed,  and  declared  that  2lbicratorf^ 
they  did  not  intend  to  make  any  award,  whereupon  af-  ^!^^^^^^ 
terwards  and  two  days  before  the  time  of  the  arbitrators  time  expiree, 
expired,  the  umpire  made  his  umpirage.    And  upon  a  they  wUl  not 
rule  nisi  for  setting  adde  the  umpirage  upon  die  ground  ^ii^*]!]^^  ^ 
that  the  umpire  had  no  authority  to  make  it  until  after  ^^^  ^* 
the  day  limited  to  the  arbitrators  had  expired^  nnipirage  might 

be  made,  after 
the  final  di*- 

Bichardsan  shewed  causey  and  contended  that  the  S^'t£nterc» 
umpire  was  not  necessarily  prohibited  ex  parte  ante  JuJ^^^^JnT* 
firom  making  his  umpirage  before  the  expiration  of  the  badeipirad. 
time  given  to  the  arbitrators,  but  the  meaning  of  the 
submission  was,  that  whenever  the  arbitrators  deter- 


Smailes 

jgaiust 
Wkicut. 


56©  Cases  in  Hilary  term 

1815,  mined  their  power,  whether  by  renouncing  it,  or  by 
suffering  the  time  to  elapse,  the  umpire  should  ha^e 
authority  to  proceed.  And  here  the  arbitrators  did 
renounce,  and  it  is  not  suggested  that  if  the  umpire 
had  waited  the  two  days  they  would  have  made  any 
award. 

Scarlett  and  HuUock  contra,  said,  the  arbitrators 
ought  to  have  had  their  full  time  allowed  them ;  that 
though  it  was  true  they  disagreed,  non  constat  they 
might  not  have  agreed  during  the  thne ;  there  was  a 
locus  pcenitehtias  left  them.  And  therefore  the  intention 
of  the  parties  was,  that  the  jurisdiction  of  the  umpire 
should  not  commence  until  the  time  when  that  of  the 
arbitrators  ceased.  And  if  that  were  so,  the  renounciiig 
of  the  arbitrators  could  not  give  tlie  umpire  jurisdicdon, 
because  unless  he  have  it  by  law  the  act  of  the  parties 
will  not  give  it  him.  In  the  same  manner  as  if  the  ar- 
bitrators hsul,  with  the  consent  of  all  parties,  made  their 
^ward  the  day  after  their  time  expir^,  yet  awbconaeiit 
could  never  have  made  th^r  aw^rdgood*  .beoaotebf 
law  their  jurisdiction  had  ceased.  So  hore  the  mmw? 
having,  made  his  umpirage  before  ,his  jurisdictioD  OQittr 
menced,  the.  umpirage  could  not  be  made  good,  exfea  siqQK 
posing  the  parties  had  oofisented  to  it,  which  they  hare 
not.  In  Mitchell  v.  Harris  {a)  it  is  said  by  H6U  C.  X 
that  if  thd  umpire  be  named  in  the  sulunission)  he  can* 
not  make  his  umpirage  before  the  tune  ^ven  to  die 
arbitrators  to  midce  their  award  has  expired. 

Lord  Ellenborough  C.  J.  If  the  arbitrators  had 
xhoscn  to  resume  their  authority  within  the  time,  and 

W  I  Salk,  7a, 

had 


Weiost. 
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Imd  made  thdr  award,  it  might  have  been  said  that  here  1815. 
ivas  a  conflict  of  authorities;  bat  they  renounced  their  ' 
power,  and  alio  announced  that  they  never  meant  to  re«  ^  ^aha 
some  it,  and  they  kept  their  word.  They  might  have  had 
the  fiill  time  if  they  had  agreed,  but  are  we  to  put  such  a 
construction  upon  this  submission  as  that  if  thqr  finally 
disagreed  before  the  time,  the  rest  should  be  so  much 
waste  time?  If  they  finally  disagreed  and  determined 
their  power,  why  should  not  the  umpire  proceed?  It 
does  not  appear  to  me  that  any  inconvenience  could  re- 
sult from  it,  and  it  saved  a  waste  of  time.  The  thing 
has  been  done  by  an  umpire  of  the  parties'  own  choos- 
ing, and  after  a  full  renunciation  of  their  power  by  the 
arbitrators.  I  therefore  think  that  what  has  been  done 
is  within  the  authority  originally  intended  to  be  given 
to  the  umpire;  his  umpirage  was  only  defeasible  in  the 
eveiit  of  the  arbitrators  making  their  award  within  dtie 
time. 

Lb  Blahc  J.  Hie  submission  gave  the  arbitrators 
so  much  time,  provided  they  agreed  and  went  on  to 
make  their  award ;  but  if  they  failed  to  liiake  any  awardt, 
liien  to  the  umpire.  When,  therefore,  they  finally 
disagreed,  the  umpire  might  proceed ;  still  his  umpirage 
might  have  become  nugatory  if  within  the  time  the  ar* 
bitratof6  had  made  ttieir  award. 

Bayley  J.  Notwithstanding  what  was  said  by  LiOrd 
Hdt  in  MtcheU  v.  Harris^  the  cases  seem  to  be  difier*^ 
ent*  In  one  case,  which  is  mentioned  by  Setjt«  Williams 
in  ft  note  to  Coppin  v.  Hwmard,  where  the  submission 
was  to  two^  so  as  thqr  made  their  award  on  or  before 
the  1st  of  «A^,  Mid  if  not,  then  to  the  umpirage  of  a 

V01.HJL  Pp  third. 


.$6a 
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tbifd,  8oas)ieaMideitotiorbefoTetb»dd.ftf'J)i{|b<iiA' 
the  «?lMtratQn  made  np  iiw«r4.  but  the  unfile  i9ad» 
h»  unpinige  on  the   iH  pf  Jiij|ib^  it  mu  ■<^|n<|§ri 

Rule  discharged. 


Friday, 
M.iodu 


TAtLcm  aad  Another,  Assignees  of  Waje^sv,  a 
Bankrupt,  agakut  Sir  Tho.  pLuiaa. 


Where  a  draft 
fornoaey 
WIS  entnuted 
to  a  broker  to 
buT  exchequer 
bUls  for  hU 
principal,  and 
the  bivkcr 
nedwed  the 


nnROVER  for  the  certificates  or  securities  for  50 
shares  in  the  bank  of  the  United  States  of  .^liiimca, 
and  for  the  certificates  or  securities  for  certain  sums  in 
the  3  per  cent*  fimded  stock  of  the  United  States,  and 
the  powers  of  attorney  respectiveljr  relating  thereto^  and 
I^Sd^t^y'*"  '^^  ^^^  certwn  bullion,  vias.  71  doubloons  and  ahal£ 
putcbating         pjea,  general  issue.    At  the  trial  before  Lord  EUen- 
borough  (X  J^y  at  the  London  sitdngi  after  Michndmat 
term  18139  there  was  » verdict  for  ^  jdaintifl%  da- 
ni^ea  io,459<.  181.  6dLin  reiipectofibe  secnijti«r  and 
3oaA  in  res|»ect  of  the  bulIiMi^  separately,  subject  to  th* 
opinion  of  the  Court  upon  a  case  reserved,  which  slated 
the  pkintilb  Ip  be  the  assigaees  of  WidA  utider  a 


AmcricMttods. 
and  bullion, 
intending  to 
abicond  with 
it  aod  go  to 
Jtmrka^  and 
did  aoeardinglf 
abicond,  but 
nit  taken  be- 
fore he  quitted 
£i^Umdt  aod 


thereupon  fur* 

rendered  to  the  mission  of  bankruptqr  of  the  lodi  of  December  181 1. 
prindpaithe       jp^^  ^^  ^  stock-bPokcT,  who  had  occasionally  been 

etnployed  bg  the  drflmdanc  for  wbmo  tiaie  before  i8t  i. 
In  At^gusi  of  that  year  the  defiant,  esEpcdiag  to  htem 
occasion  for  s  large  sum  of  money  at  Mkiaelmas  to 
pay  for  an  estate  wfaioh  ha,  had  contracted  to  purchase 


urities  for 
the  American 
itock  and  the 
lMlUon,who 
iold  the  whole 
and  received 
theproccedt: 
HeU  that  the 
principal  was 
entitled  to 

withhold  the  prooeedc  from  tiit  aid|nceaof  the  brokcTy  who  becaaic  binkispt  on  tiie  day 
on  which  he  lo  received  amd  ailwippwtJ  the  nootf . 

oonsidied 
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eonflttlted  WaUk  on  die  propneiy  of  selBng  oat  stock        1815. 
to  provide  ibr  sodi  payment,  and  desired  him  to  inform 
lum  when  he,  Wahk^  thought  it  would  be  most  expe-        agaimt 
dient  to  do  so.     li^Nooember^  the  tide  to  the  estate 
not  having  been  then  completed,  Wabhy  thinking  the 
inds  likely  to  fall,  reooitimended  to  the  defendant  to 
sell  oat  stock,  beixig  principally  in  a  fund  which  is  re-" 
galarly  shut  from  the  beginning  of  Decem^ber  till  about 
the  7tlv  of  January;  and  the  defendant  having  con- 
sidered the  matter,  on  the  aSth  otNovemher  sent  Watsk 
orders  to  sell.     Sales  were  accordingly  effected  by  Walsh 
as  brewer  on  the  29th  to  the  amount  of  21,774/.  5;. 
sterling,  the  transfers  to  be  made  and  the  money  to  be 
paid  on  the  4th  o(  December.     On  the  4th  the  stock 
was  transferred  by  the  defendant,  and  the  price  was 
received  by  Wabhf  who  on  the  same  day  paid  21,500/., 
part  of  the  said  pricey  into  the  hands  of  Messrs.  Gos- 
lings and  Ca,  the  defendant's  bankers,  to  the  defend- 
ant's account,  and  saw  the  defendant  and  informed  him 
of  it    The  defendant  proposed  to  Walsh  to  invest  the 
money  in  exchequer  bills  until  it  should  be  wanted  to 
pay  for  the  estate,  and  in  the  evening  desired  him  to 
call  the  following  day  for  a  draft  in  order  that  he,  as 
broker,  might  buy  exchequer  bills-  for  the  defendant 
Accordingly  on  the  next  day,  the  5th,  About  1 1  o'clock 
in  the  forenoon,  Walsh  called,  when  the  defendant  said 
he  had  more  money  at  his  bankers  than  he  wished  to 
keep  unemployed,  and  gave  him  a  draft  upon  Goslings 
ibr  22,aoo/.,  which  he  directed  him  to  lay  out  for  him 
in  the  purchase  of  exchequer  bills,  to  be  delivered  on 
the  same  da^  to  him,  the  defendant,  of  his  bankers. 
The  defendant  did  not  authorize  Walsh,  nor  was  Walsh 
in  ^ny  manner  authorized  to  apply  the  draft  or  money 
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1815.        to  be  received  for  it»  to  any  other  purpoee^  nor  had  tb^ 
dcfeadant  any  reason  to  expect  or  iqjprebend  that  it 

t^amt  would'  be  applied  to  any  other  purpose.  WalA  weftt 
to  Q^sUngSf  rec^ved  the  amount  of  the  dnA  from  them 
in  22  Bank  of  England  notes  of  looo/*  each,  and  one 
for  200/*,  but  purchased  exchequer  biUi(  to  the 
of  6500/.  only,  having  bought  them  in  the  usoal  < 
of  business,  and  he  lodged  them  at  Codings  on  the 
defendant's  account.  About  four  in  the  afternoon  he 
called  on  the  defendant  and  told  him  that  he  had 
lodged  the  6500/.  exchequer  bills  at  Goslings,  and  that 
he  had  agreed  for  the  remainder  of  the  intended  par- 
diase  of  exchequer  bills  to  be  delivered  at  a  Aiture  day, 
md  had  therefore  left  a  sum,  which  he  named  (being 
an  even  sum  nearly  corresponding  with  the  diflference 
of  the  .22,200/.)  to  his  account  at  Goslings.  But  the 
fact  was  not  so;  on  the  contrary,  Wakh  being  ruined 
in  his  circumstances,  and  completely  insolvent,  had^ 
between  the  time  of  the  sale  of  the  defendant's  stodL 
and  the  time  when  he  received  the  price  of  it,  <x»iceived 
an  intention  of  absconding  with  the  money  when  It 
should  <x>me  to  his  hands,  and  with  that  view,  on  the 
2d  of  December  J  had  given  orders  for  the  purchase  of 
the  American  shares,  stock,  and  bullion  in  quesdoii»  in 
order  to  take  them  with  him  abroad,  having  no  means 
of  paying  for  the  American  shares  and  stock  but  out  of 
the  money  he  expected  to  receive  belonging  to  the  de- 
fendant, nor  any  money  of  his  own  to  pay  for  the 
bullion,  though  he  might  have  acquired  money  for  diat, 
but  intending  to  pay  for  that  also  out  of  the  defend- 
ant's money.  Accordingly,  after  receiving  the  draft  at 
(yoslings,  he  went  immediately  from  thaioe  to  the  Amer 
rican  stock  brokers  in  the  city,  received  the  certificates, 

and 
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•ad 'paid  for  them  with  xi  of  the  identical  Bank  of        r8i5. 
Bn^and  notes  of  looo/.  each,  which  he  had  juat  re*  " 

otived,  taking  back  from  the  broker  to  whom  he  paid  ^Ifj^ 
them  the  diffiirence  of  540/.  i^.  6d.  The  same  morning 
he  ddivered  to  his  brothei^in-law  another  of  the  iooo/« 
bank-notesy  and  received  from  his  brother-in-law  in 
exchange  a  draft,  of  die  firm  in  which  he  is  a  partner, 
on  their  bankera  for  500/.,  and  another  draft  for  loo/., 
leaving  the  remainder  in  his  brother-in-law's  hands,  and 
with  the  500/.  draft  he  paid  for  the  bullion,  receiving 
the  difference  from  the  goldsmith  who  furnished  it. 
Walsh  had  a  dwelling-house  at  Hackneyf  where  he  re- 
sided with  his  wife  and  family,  and  also  a  counting* 
house  in  Ijmdony  where  he  carried  on  his  business. 
About  nine  in  the  morning  of  the  5  th  he  left  his  dwell- 
ing-house^ taking  with  him  cloaths  and  other  necessavies 
for  his  journey,  intending  not  to  return,  but  to  leave 
Londcm  in  the  evening  by  the  mail-coach,  in  which  he 
had  taken  a  place  on  the  3d  or  4th,  and  to  proceed  im- 
mediately to  FattnoutAi  and  from  thence  by  the  first 
packet  to  Lisbon,  and  so  to  NorlA  America.  He  left 
London  accordingly  by  the  mail-coach,  taking  with  him 
the  securities  and  bullion  in  question.  He  was  puT'- 
sued  by  the  defendant's  attorney  and  a  police  officer  by 
the  defendant's  desire^  the  attorney  having  a  general 
authority  to  act  for  the  defendant,  but  no  particular 
directions,  and  on  the  9th  they  overtook  Walsh  whilst 
he  was  watting  at  Fahnouth  for  the  packet's  putting  to 
sea,  and  he  then  surrendered  up  the  property  in  ques- 
tion to  the  attorney  for  the  purpose  of  being  assigned 
over  to  the  defendant,  and  in  the  course  of  that  day 
executed  a  deed,  which  was  prepared  by  the  attorney's 
order,  assigning  the  property  to  the  defimdant  in  tmst 
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18  If*        to  sAl  dnd  psy  himBelf  a  debt  of  i5>50o<.  (being  «bo«e 


Tatlor 


the  difiSsrence  between  the  price  of  the  65002.  exchequer 
ifdHsi  tiills  and  the  la^aoo/.),  also  a  bond  to  ttie  defefidtot  in 
the  penalty  of  3 1,000/.,  cdnditiooed  fer  the  payment  by 
him  of  15,500/,,  and  interest  at  5  per  cent,  and  a^#ar* 
rant  of  attorney  for  confessing  a  judgment  upon  «ich 
bond,  which  were  also  prepared  by  the  attorney  at  the 
same  time,  and  after  being  executed;  were  delivered  to 
him,  the  attorney  and  the  police  officer  witnessing  Ae 
same.  They  all  returned  to  Lofidortj  when  Walsh  was 
carried  before  a  magistrate,  and  afterwards  indicted  for 
felony,  tried,  and  found  guilty,  subject  to  the  opinion 
of  the  Judges,  but  was  afterwards  pardoned  ^thout  any 
judgment  having  been  pronounced  (a).  The  case  also 
'Stated  Aat  the  act  of  bankruptcy  was  committed  on  the 
5th  of  December^  that  tValsh*s  advice  to  the  defendant 
\o  sell  out  his  stock  was  given  bona  fide,  and  no  fiJsc 
pretence  or  imposition  was  us^  to  obtain  the  defend- 
ant's draft  upon  Messrs.  Goslings^  or  the  possession  of 
the  money  which  h^  afterwards  received  and  misapplied, 
and  that  the  property  in  question,  which  was  surren- 
dered by  fVakh  to  the  attorney,  was  delivered  up  by 
idle  attorney  to  the  defendant,  of  whom  tKe  plainti& 
demanded  it,  but  the  defendant  refused  to  deliver  any 
'  of  it,  and  sold  the  whole  and  received  the  proceeds* 

The  question  for  the  opinion  of  the  Court  is,  Whedier 
the  plaintifis  are  entitled  wholly,  or  in  part,  to  recoirer; 
if  th^  are,  the  verdict  is  to  be  entered  accordingly ;  if 
not,  a  nonsuit  to  be  entered. 

Marryaif  for  the  plamtiis  in  the  last  term,  argued 
tliil  the  defendant  had  not  any  lien  upon  the  pixqpeity 

(«)  See4  7'4antf.S58. 
14  in 
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jngaerton,  «s  againat  the  ^intffi,  th«  MsigDees  of        i8i^, 
iKiU,  aad  dMrefore  wm  not  emkM  to  withhold  the      jr~~ 

Tatlos 

ptooaeds  firom  them.  He  admitted  that  ^edfic  pro-  JV^*^ 
ftttf  in  die  poflBession  of  an  agent,  who  beoomes 
baidcnipt»  which  was  entruated  to  lum  for  a  special  pur- 
pose^ belongs  to  the  piincipd,-  and  not  to  the  repre- 
sentatives of  die  banlcmpt  agent;  also  that  where  the 
property  is  not  the  same^  but  has  bean  acquired  by  the 
bankrupt  in  lien  of  the  trust  property,  and  in  pur- 
suance of  the  trust,  the  same  rule  applies  to  it,  provided 
such  property  is  capable  of  being  ascertained*  So  he  said 
is  the  rule  also  between  a- trustee  or  his  executors  after 
his  decease,  and  cestui  que  trust,  and  Burden  v. 
WUUt{a\  'Ex  parte  Chion{b\  and  Hqffbl  r.Smi^ 
thers  {c\  sfi  come  within  one  or  other  of  those  rples* 
But  he  took  this  distinction,  that  wliere  the  property 
has  been  tortiodbly  acquired  by  the  agent  in  firaud  of 
the  trust,  there  the  lien  of  ^e  principal  is  at  an  end, 
because  he  cannot  for  bis  own  private  advantage^  and 
to  the  prgudice  of  all  the  other  creditors,  aver  what  has 
been  done  in  fraud  of  his  trust  to  have  been  done  in 
execution  of  it.  And  upon  this  distinction  he  founded 
the  argument  for  the  plaintiffii ;  for  here  he  said  it  was 
plain  that  the  property  which  the  defendant  claimed 
to  retain  was  property  which  Walsh  had  acquired  by 
conversion  of  the  trust-property  to  his  own  use  in  con- 
travention of  the  purposes  of  his  trust.  Wherefore  it 
shall  not  remain  to  the  defendant,  but  shall  pass  by  the 
assignment,  like  the  rest  of  the  bankrupt's  property,  to 
the  general  body  of  creditors  (e/).     In  like  manner  a 

{a)  arfm.  638.  («  iP^W.^^^.li.L  {t)  i%reuiW9. 

(i)  Cookii  BaJL  Law.  391.  6*  ir^  6th  edit. 

Pp  4  court 


568  .       ^A^fil^  iN.HIL^L&Y  TERU 

iBi^       court  of  egjii^  fi^s  rdbaefl  to  extend  the  lien  to 
TaylTi       pu;cb8f«d  by  the  jQifiai^licatkm  of  tmstHuotiej,  Cox  ▼. 
^«Mi         Bateman  (fl);  or  to  any  lands  pmchased  by  a  trustee^ 
'      where  it  is,  not  clear  that  they  w^e  purchased  in  eaie- 
cution  of  his  trusty  Perry  v*  Phelip^  (6).     So  that  in 
equity  the  distinction  is  plain ;  .where  the  estate  is  pur-- 
chased  in  execution  of  the  trust,  the  Gmrt  will  hold  it 
subject  to  the  trujit»  but  where  the  purchase  is  a  bieadi 
of  the  trust,  cestui  que  trust  stands  merely  as  asimpte 
contract  creditor,  the  estate  purchased  not  bdng  sol^ect 
to  the  trust.    If,  as  the  defendant  would  have  it,  apiin- 
cipal  may  follow  the  property  eptrusted  by  him  to  hb 
agent  for  a  special  purpose,  through  all  the  cbtfiges 
which  it  may  undergo  in  the  hands  of  the  agent  wiUi- 
out  regard  to  the  object  of  his  trust,  to  what  coniiisiop , 
would  it  lead.    According  to  that,  if  A.^  entrust  bis 
agent  with  mon^  to  purchase  a  horse,  /fpA  the  ageif^ 
instead  of  purchasing  a  horse,  purchAfe.a.carris||p^  J» . 
shall  have  the  carriage.     Or  if  in  this  case,  Wabh^  huik  ^ 
exchai^^ed  the  bank-notes  in  part  for  |[Ood%  wd  .^ 
part  for  other  monie%  and  with  those  other  iponie^.faad^ 
purchased  bullion,  or  a  shop  with  the  stock  in  tradc^, 
and  commenced  trader,  the  defendant  would  haire  b^en 
entitled  not  only  to  the  various  articles  pur^ased  wi%j 
the  bank-notes  and  monies,  but  also  to  the  shop  an^Mod^ 
in  trade,  toge^er  with  all  the  credits  arising  fi:pm  thq 
trade.    Such  a  doctrine  would  lead  to  great  practical 
inconvenience  whereas  the  rule  is  simple  and  conve* 
venient,  that  so  long  only  as  the  property  remains 
identically  the  same^  or  subsists  in  a  form  consisteBt 
with  the  tnis^  it  shall  enure  to  the  benefit  of  the  prin- 

(tf)  a  res»  19.  {h)  4  reu  108. 
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tiptL'   And  there  U  reasim  as  well  as  oo&venience  in        1815. 
so  liflriting  the  tole;  for  as  the  principal  would  not  be 
bofrtid  to  take  the  {property,  if  purchased  by  the  agent        ^ni/ 
in  violation  of  the  trust,  so  it  is  asny  so  long  as  he 
wonld  be  bound  to^  accept  it,  that  he  can  reasonably 

.  call  it  his  own.    In  Seott  r.  Siirman  (a)  the  factor  acted 

■  in  puriuance  of  his  trust  when  he  took  the  notes  in 
payment  of  the  gbods  sold  by  him  for  his  principal, 

•  and  therefore  the  notes  might  wdl  be  deemed  the  pro- 
perty  of  the  principal  eonsistently  with  tlie  distinction 

'  already  taken.  The  same  may  be  said  of  Gladstone  v» 
Hodmen  {b) ;  for  the  bills  were  the  identical  bills  which 
had- been  delivered  to  the  bankrapt,  and  the  bank-notes 
we^e  part  of  the  proceeds  of  one  of  the  bills  which  had 
beim  exchanged  by  the  bankrupt  in  pursuance  of  his 
andunrity.  And  besides,  the  main  distinction  of  that 
cise  is,  that  the  bills  were  originally  obtamed  by  the         1 

.  bankrupt  by  a  criminal  fraud,  indictable,  and  punish- 

.aHe with  transportation;  whereas  here  all  fraud  in  the 
obtaiiAig  of  the  dmft  or  monqr  is  distinctly  negatived, 
and  it  does  not  appear  that  Walsh  has  been  guilty  of 
any  indictable  offence.  Under  these  circumstances 
could  the  defendant  have  maintained  trover  for  the  pro- 

,  perty,  if  it  had  been  withheld  from  him  ?  If  he  could 
not,  the  circumstance  of  Walsh*%  having  surrendered 
the  property  to  him  will  not  vary  his  rights,  nor  can  the 
defendant,    by  accepting  the  fiuther  securities  from 

.  Walihi^he  considered  as  having  waved  the  tort  and  oon-^ 
.firmed  Wfllsh'% acts. 

Jbboiij  contr^  denied  the  distinction  taken  on  the 
other  sidc^  contending  that  the  rule  was  gmeral,  that 

W  iri//fi,  400.  (*)  An*e,  vol,  L  ^  j  7. 
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SB  mil  JM  Imwy  tbe  property  tftlie  bankrapid    AmosA- 
H^iiti'       ingiy  ll?/fo  C.  J*  in  &^  t.  Acrmm  (a),  deckred  tlMl 
«^  hit  notion  was  tihiat  me  assignesB  are  not  to  be  < 


dered  a«  general  asngnees  of  all  the  reid  «nd  petwrnai 
ectite  oi  whkb  the  bankrupt  'WSB  seised  and  ponevad, 
as  heirs  and  eaEooiitors  are  of  the  estates  of  tb«r  «h 
eesloTS  and  testators,  but  that  nothing  vests  in  ^em 
even  at  kw,  bat  such  real  imd  persona}  estate  ef  the 
^MOikrupt  in  which  he  had  die  eqnitriile  as  irell  as  Jegal 
ititerest"  Upon  this  principle  the  Court  took  notioe 
in  Winch  y.  KtehyXb)^  (hat  the  debt,  dioughin  point 
of  iawdne  to  the  bankrapt  was  ^ckj&A  to  a  tmst^  ftlnl 
therefore  did  not  pass  to  his  asngnees,  bntnoghfthe 
•recovered  to  the  use  of  the  assigneet>f  the  debt.  And 
the  same  principle  gevmmed  dXadstome  y* 
.And  the  better  reaeon  nhy  equity  worid  not 
in  Cor  v.  Bateman  and  Petry  v.  JPk^Kpi  eeema  to  he^ 
because  it  did  not  i^ipear  the  lands  were  pHrchased  «Mi 
the  trusl  money;  besides,  in  Cos  v..  Baimum  the  iaaris 
were  in  IrAanL  But  iMve  v.  Bi^m  (c),  Baigneg  v. 
Mamitm{d\  Wibon  ▼.  Rreman(e%  dl  shew  that  if 
trust«ioDey  be  misapplied  in  the  ptnrchase  of  land,  a 
eoDit  of  equi^  will  fellow  it  in  the  hands  of  the  pur- 
'Chaser.  So  equity  will  feHow  goods  in  the  hands  «f  « 
fiictor,  in  behalf  of  him  who  employed  thefactm,  thooii^ 
the  goods  were  purchased  not  in  pursuance  <^  the  ftetoi's 
-Unlhority^  fUntecamb'^.  Jacob  {/);  and  in  Esp  parte 
Sayers{g)f  a  principal  was  held  entitled  to  fellow  biBs 
in  the  hands  of  his  factor,  though  such  bills  wette  not 

(m)  mnes,4l0%.  (h)  ir.^.619.  W  Afidl.409'^ 

(d)  Cited  ibid.  414.        (^)  j^ck,  593.  Af)  Safk.  x6a 
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dbewn  to  be  pBxt  of  the  proceeds  of  the  bilk  teodttri        i8i5« 
hf  him  to  the  factor.    From  all  which  it  appean  that 
tiwl  tme  dktincdoii  is  not  whether  the  property  in  the 
hands  of  the  fiu:tor  i3aneh  as  has  been  acquired  by  him 
in  pmrsuance  tsl  his  trust,  but  whedier  it  can  be  spedA^ 
^cally  distingoidied  and  asoertamed  to  bciong  to  the 
principal,  and  not  to  the  bankrupt  (a).    Acoordii^;ly 
Lord  Mansfieliy  is  MiMar  t.  JBaar(ft),  finds  fai:dt  with 
the  reason  given  for  the  position,  that  money  cannot  be 
followed,  viz.  because  it  has  no  ear-mark;  adding^  that 
^  the  true  reason  is  on  account  of  the  currency  of  it,  it 
cannot  be  recovered  afirr  it  has  passed  in  currency  ;*' 
and  Bulkr  J.  adopts  the  same  distinction  in  JSex  v.  J^- 
gifdon  (c),  when  he  says,  ^<  that  if  (he  sum  of  money 
in  question  had  been  kept  by  itself,  the  bankrapt's  aa* 
signees  could  not  have  toadied  it."    As  to  the  ali- 
ment that  where  the  propeity  has  been  tortioudy  ac» 
quired  by  the  factor  the  principal  cannot  affirm  such 
tortious  act,  it  is  contrary  to  what  is  laid  down  by 
mOesCJ.  in  Scoit  v.  Stirmm{d%  for  according  to 
Um,  ^  a  man  mi^  la  many  cases  either  consider  an^ 
tfCher  as  «  wiongdoor  or  as  a  receiver  of  money  to  his 
tise^  as  he  thinks  best  and  most  fpr  his  advantf^;** 
and  therefore  he  supposes  the  case  o£  a  factor  aaUiBg 
contrary  to  his  authority,  and  says,  ^  even  in  that  case 
the  owner  may  come  either  against  the  vendee  or  the 
^u^tor  at  his  election,  and  may  choose  to  oonfirm  the 
sale."    And  upon  the  same  princ^de  it  is  that  often* 
times,  an  action  for  money  had  and  received  is  main* 
tained  instead  of  trover;  from  which  no  inconvenience 
can  result,  so  long  as  the  owner  is  bound  to  trace  and 

(«)  Per  Lord  Mgnsfield,  3  Burr.  X369.  (h)  x  Burr.  457. 

(0  I  r.  A  369.  (ij  ivmes.^f. 
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1 8 15.  aseertain  the  property  to  be  his,  and  the  rights  of  third 
•—"^  persons  do  not  intervene.  As  to  the  observation  made 
jgMtsi  upon  Gladstone  v.  Hadwen  that  there  the  transaction 
originated  in  fraud,  whereas  here  was  no  fraud  in  the* 
commencement,  tliat  can  make  no  difierence^  if  it  ap- 
pear that  the  property  was  converted'  by  fraud ;  nor  in 
this  case  is  it  to  be  assumed  that  the  fraud  is  not  in- 
dictable, because  it  is  not  indictable  as  a  felony.  But 
independently  of  any  fraud,  the  defendant  is  entitled  to 
retain  if  these  positions  be  well  founded ;  viz.  that  a 
party  has  a  right  to  the  produce  of  his  money  which 
has  been  misapplied  by  his  agent,  so  long  as  such  pro- 
duce.remains  in  the  hands  of  the  agent,  and  is  capable 
of  being  ascertained ;  and  that  he  has  the  same  rlg^t 
against  the  assignees  of  the  agent  who  becomes  bank- 
rupt; and  consequently  that  if  he  possess  himsdf  of 
such  produce  he  has  a  right  to  withhold  it  from  the 
assignees,  (a) 

Marryaty  in  reply,  said  that  Whitecomb  v.  Jacobj  a$ 
it  stood  upon  the  report,  and  unless  it  could  be  ex- 
plained thus,  that  the  m(mey  was  vested  in  other  goods 
by  the  factor  for  his  employer j  in  which. case  it  would 
come  within  the  rule  agreed  to  on  all  hands,  was  of 
doubtful  authority,  and  had  been  so  treated,  subject  only 
to  this  explanation,  by  several  text  writers,  and  that  he 
had  searched  at  the  Register  Office  for  the  decree 
without  success.     And  as  to  ex'  parte  Sayers,  that  all 

(a)  Ahhott  made  another  point  at  to  the  time  or  the  act  of  baok- 
niptcf  •  in  order  to  shew  that  it  was  previous  to  the  conversion  of  the 
money,  viz.  that  Waitb  committed  an  act  of  bankruptcy  when  he  left 
his  dwelHng^ioaie  at  Hacknty,  in  the  morning  of  the  5th,  with  the 
inttnt  suted  in  the  case.  But  hs  abandoned  that  point,  fcelisg  so 
strofig  upon  the  general  pmnt. 

that 
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that  was  there  done  was  in  execution  of  the  &ctoi*'s  tZtg, 
Authority;  and  in  Lane  y.  Dighton  there  was  evidence  ■ 

in  the  party's  hand^writing  that  the  trust  stocks  had  ^;„vsf 

been  sold,  and  the  money  laid  out  from  time  to  time  in  ^^  ^    - 
the  purchase  of  the  land,  and  nothing  to  shew  that  it 
was  not  in  pursuance  of  the  trust. 

At  the  conclusion  Lord  EUenborougk  C.  J.,  after  ob- 
serving that  the  case  had  been  well  argued,  said  that  ' 
from  its  importance,  and  considering  the  grounds  on 
which  the  argument  had  been  founded,  it  was  fit  that 
the  Court  should  look  into  it.  That  he  had  been 
unable  to  find  any  authority  for  the  position  that  so 
long  as  the  property  is  such  as  has  been  substituted  by 
the  agent  in  execution  cf  his  authority,  the  principal  is 
entitled  to  it;  but  that  the  right  of  the  principal  ends 
whenever  the  deviation  of  the  agent's  authority  b^inSk 
That  if  there  had  been  any  case  which  had  determined 
that  to  be  the  dividing  point,  it  would  have  been  rery 
material  to  have  shewn  it. 

To  which  MarryaJt  answered,  that  he  did  not  put  it 
as  the  point  established  negatively  by  any  case,  but  only 
that  none  of  the  cases  had  affirmed  the  right  of  the 
principal  farther  than  that  point. 

Cur.  adv.  vidL 

Lord  EiXENBOROUGH  C.  J.  on  this  day  delivered 

the  judgment  of  the  Court.     After  stating  the  case^ --v 

His  Lordship  said,  The  plaintiff  in  this  case  is  not  en- 
titled to  recover  if  the  defendant  has  succeeded  in  main- 
taining these  propositions  in  point  of  law,  viz.  that  the 
property  of  a  principal  entrusted  by  him  to  his  fiictor 

for 
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iSis*        for  any  qsecial  parpoao  beloi^  to  the  prineipBiy  luit^ 
"^"^        withstandiog  any  change  which  that  property  may  have 
<(f«ia/  .      tmdergMie  in  point  of  form,  so  long  as  such  property  is 
capable  of  being  identified,  and  distinguished  ftom  all 
other  property.    And,  secondly,  that  all  property  thus 
circumstanced  is  equally  recoverable  ttcm  the  asrignees 
of  the  fiictor,  in  the  event  of  his  becoming  a  bankrupt, 
art  it  was  from  the  &ctor  lumsdf  befove  his  bankruptcy. 
And,  indeed,  upon  a  view  of  the  authorities,  and  con- 
■idenitioD  of  the  arguments,  it  should  seem  that  if  the 
|noperly  in  its  original  state  laid  form  was  covered  with 
a  trust  in  iavour  of  the  principal,  no  change  of  thut 
atate  and  form  can  divest  it  of  such  trust,  or  give  the 
factor,  or  those  who  represent  him  in  right,  any  otbv 
more  valid  claim  in  respect  to  it,  than  they  respeetivriy 
had  before  such  change.     An  abuse  of  trust  can  confer 
BO  rights  on  the  party  abusing  it,  nor  on  those  who 
^obim  in  privity  with  him.    The  argument  which  has 
been  advanced  in  fovour  of  the  plainttffi,  that  the  pro- 
perty of  the  principal  continues  only  so  long  as  die 
authority  of  the  principal  is  pursued  in  respect  to  the 
order  ind  disposition  of  it,  and  that  it  ceases  when  the 
property  is  tortiously  converted  into  another  form  for 
the  use  of  the  ftetor  himself,  is  mischievous  in  principle, 
and  supported  by  no  authorities  of  law.    And  the  po* 
sition  which  was  held  out  in  argument  on  the  part  of 
the  plaintifis,  as  being  the  untenable  result  of  the  argu* 
stents  on  the  part  of  the  defendant,  is  no  doubt  a  result 
dednciUe  from  those  arg;uments:  but  unless  it  be  a 
reaidt  at  variance  ^itfa  the  law,  the  plaintiflb  are  not  on 
that  account  entitled  to  recover.    The  contention  on 
the  paxt  of  the  defendant  was  represented  by  the  platn^ 
tiA'  counsel  as  poshed  to  what  he  conceived  to  be  an 

extm* 
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esctxavagant  lo^g^  in  ih^  dejendaoilfs  couinel  heing 
obUged  to  contend,  tbat  <<  jfA.  is  pvsUd  ly  B«  vriih 
man^  to  purfAfue  a  horse  for,  himy  ^nd  hepurdmn  a 
corriagfi  wUi  thai  mensyf  that  J5«  is  entitled  to  tbe  cax^ 
riag^"    And,  indoed,  if  he  be  not  so  entkledt  the  case 
on  the  part  of  tbe  defendant  i^pears  to  be  hardly  sus- 
tainable in  argument.    It  makes  no  difference  in  reason 
or  law  into  ivhat  other  ibrni,  difiercnt  from  the  origi- 
nal, the  change  maj  have  been  made^  whether  it  be 
in^o  tbat  of  p^o^nissojcy  notes  for  the  security  of  the 
monqr  which  was  produced  by  the  asle  of  the  goods  of 
the  principal^  as  in  Scott  v.  Sjurmasi^  Willes^  400^  or  into 
other  merchandize^  as  in  WhiUcomb  v*  Jaccb^  SaUe.  \6o.f 
for  pie  pr(>duct  of  or  substitute  for  the  original  thing  still 
follows  the  nature  of  the  thing  itseli^as  long  as  it  can  be 
ascertained  to  be  sucb^  and  the  right  only  ceases  when 
the  means  of  ascertainment  fiul^  which  is  the  case 
when  the  subject  is  turned  into  mon^,  and  miaed  and 
confounded  in  a  general  mass  of  tbe  same  descriptien. 
The  difficulty  which  arises  in  such  a  case  is  a  difficulty 
of  fact  and  not  of  law,  and  the  dictum  that  money  has 
no  ear-mark  must  be  understood  in  the  same  way;  Le< 
as  predipited  only  of  an  undivided  and  undistiBgnisl>* 
able  mass  of  current  money*    But  money  in  a  bag»  ot 
otherwise  kept  apart  from  other  money,  guineas,  or 
other  coin  marked  (if  the  fact  were  so)  for  tbe  pur* 
pose  of  being  distinguished,  are  so  &r  ear-marked  as 
to  iall  within  the  rule  on  this  subject,  which  applies  to , 
m&j  other  description  of  personal  property  whilst  it 
remains,  (as  the  property  in  question  did,)  in  the  hands 
of  die  factor,  or  his  general  legal  representatives    lluyi 
trust  property  in  the  possession  of  a  fictor  empowered 
to  dispose  of  Jt  for  bis  prindpal  does  not  peas  to  Ina 

assignees 
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18 15.  I  4iiigM6ft  wder  thb  stat  Jae.  i.  upoti  Ms  beaming  • 
\  bftokrupty  was  ertablished  in  the  OMe  vfUJpattre  t.  £^ 
PlmsMerj  fint  tried  before  Lord  iXA  at  aiai  prin  in 
1708,  and  aAerwaids  «o  a^^udged  npoa  a:  caae  nuide  for 
the  opinion  of  the  Court  of  King^s  Bench.  The  laaie 
point  was  hdd  by  Lord  Ccwpet  in  Cppemem"^.  CnUrn^ 
f  P.  Wm$.  320.  And  in  Wkiiecomb  ▼.  Jbeobf  in  Cbmi-' 
eery,  TVin.  9  Ann.  Salt.  160.,  the  doctrine  was  cazried 
further,  and  to  an  extent  which  fiilly  comprriiaida  dw 
present  case.  There^  a  ftctor  entmsted  with  the  dis* 
posal  of  merchandiEe  for  his  principal,  sold  it^  leceifed 
the  money,  and,  instead  of  paying  the  money  to  his 
principal,  vested  the  produce  in  other  goods,  and  died 
indebted  in  debts  of  a  higher  nature*  lliere  it  was 
'  held  that  those  goods  should  be  taken  as  the  merchaa^i^ 
estate,  and  not  the  (actor's ;  and  thoi^  diat  wlu  not 
the  case  of  a  &ctor  becoming  a  hmikn^^  yet  it  maktt 
no  difference  whether  the  person  daimmg  to  rqpresent 
the  factor  was  his  exeeutor  or  administrator,  or  his 
assignee;  except  only  as  fiur  as  the  case  m%ht  be 
affected  by  the  ^at«  Jlac*  i.,  and  which  it  cannot  be,  if 
the  factor  bankrupt  had  the  order  and  disposMon  of 
the  property  entrusted  to  him  in  the  character  of  fiuslor 
only,  and  not  as  owner:  for  that  point  the  above^oted 
cases  of  VAposite  v.  Le  Piaistrier  and  Capeman  v.  Gff/-' 
lant^  are  authorities.  Some  doubt  was  attempted  to  be 
thrown  upon  the  authority  of  the  case  of  Whiiecmb  t. 
Jacobs  Salt.  i6o.,  in  the  argument  by  the  plaintiffi^ 
counsel;  but  that  case  is  expressly  referred  to  by  Lord 
C  J.  Willes  as  an  authority  in  law,  and  recognized  by 
him  as  such  in  his  judgment  in  Scoii  v.  Surman  before 
referred  to.  In  the  casie  of  l^eff  r.  RoB^  i  AtiL  172. 
Mr.  Justice  BwmeU  (who^  tcigether  with  Lord-C.  J.  Lte 
12  and 
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Old  Loi«L£.  B.  Pmier  Miisted  the  Chancellor  Lord 
Jfiardwiekem  the  judgment  upon  that  occasion)  is  re^ 
ported  to  have  ciled  'the  case  of  Whiteamlb  v.  Jaecb  as  U 
is  giw  Hsm  SaMc.^6ii^  as  wdl  as  that  d(*Scoti  v.  5^« 
AMU  bdfore  Lord  C.  J*  WfUes^  (tfaoagh  he  cites,  <h:  the 
mfoxisf  Atkins  represents  him  as  citing,  the  latter  by 
tlie  BHstaken  name  of  Sahkm  v.  Scott).  And  Lord 
C  J«  Lee  recognizes  ihe  general  principle  that  things 
fliisiiigfiroiiKtbe  sale  of  other  things  ^follow  the  nature 
of  the-  goods  lliemselves,''  and  he  adds,  **  Mr.  Justice 
JSHrnett  has  cited  cases'  to  shew  that  they  are  so  where 
,  the  diing  casi  be  discovered."  The  cases  cited  by  Mr. 
Justice  Burnett  were  the  very  cases  of  Whitecomb  v. 
Jaccbj  (in  Y^pect  to  which  the  doubt  has  been  sug» 
gested  to  us),  and  the  case  of  Scott  v.  Surman  Jbefqre 
Lord  C.  J.  ffittes.  The  cases  were  cited  by  Mr.  Justice 
Bumettf  I  Atk.  172.  A.D.  T749.  in  these  terms :  «  Sup-  I 

pose  goods  are  consigned  to  a  factor,  who  sells  them 
aiid  breaks,  the  merchant  for  the  money  must  come  in 
as  a  creditor  under  the  commission ;  but  if  the  money  i$ 
laid  out  in  other  goods,  these  goods  mtt  not  be  subject  to 
the  bankruptcjfy  1  ^fik.  160.  Suppose,  instead  of  sell- 
ing the  goods  for  ready  money,  he  sells  for  money 
payable  at  a  future  day^  and  breaks  before  the  day,  if 
the  assignees  receive  the  money,  it  will  be  for  the  use  ^ 
of  the  merchant :  or  suppose  that  the  factor  had  taken 
notes  for  the  goods,  if  his  assignees  receive  the  money 
upon  these  notes,  it  will  be  to  the  merchant's  use.  Th^ 
was  determined  in  C.  P.,  Salmon  v.  Scott,  Hit.  16  G.  2* 
1742,  3.'*  Lord  C.J.  Lee  adds,  ^^ Saynbume,  506. 
6th  edit*  is  upon  the  same  fomidation.  Jf  a  man  devisiea 
his  moveable  goods  to  B.,  and  his  immoveable  to  C, 
upon  a  question  how  the  debts  shall  go,  he  says,  those 
Vol.  IIL  Qq  debts 
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igtj.       de^  which  did  write  by  bocasioil  of  the  tlttil^  move* 

-^ able,  and  for  repovering  whereof'  thei«  Iks  aa  actm 

^Ji^  personal,  belong  to  that  person  to  whom  die  testufeor 
Plomci.  ^i^  bequealh  his  moveable ..goodsy  which  diews  that 
the  produce  of  the  goods  were  of  the  same  nature  with 
the  goods  themselves.''  Lord  Mtrngfieldy  in  3  Burr.  1 369., 
in  the  case  of  a  bankrupt  executor,  holds  that  the  spe^ 
cific.^fects  6f  the  testator  do  hot  pass  undS^  tbfe  dbttt- 
mission :  he  says,  "  If  an  executor  *  becomes  bankrupt, 
the  coraroi^oners  cannot  seize  the  specific  dteds'oi 
the  testator,  not  even  in  money,  whidi  specifically  ean 
be  distinguished  and  ascertained  to  bdong  to  such  tes- 
tator, and  not  to  the  bankrupt  himself."  S^pecific  re- 
mittances, as  in  Es parte  Chiany  3  P.  Wm.  \%^^  and  hi 
Hassail  v.  Smiihers^  12  Ves.  119.,  are  governed  by 
the  same  principle.  The  representatives,  whether  de- 
riving their  title  to  the  property  through  the  death,  or 
by  the  bankruptoy  of  the  person  possessed  of  it,  can  be 
in  no  better  plight  than  the  person  whmn  thqr  nfte- 
sent  would  have  been,  and  hold  it,  if  it  comes  to  tbeir 
hands,  in  trust  for  and  applicable  to  the  same  puqpoaes 
as  he  held  it,  and  not  as  part  of  the  proper  estate  of 
the  deceased  ,or  bankrupt  person.  As  to  the  fidlpving 
money  into  land,  the  Court  of  CShano^y  has  (as  said 
by  Lord  Hardwicke  in  the  case  cited  aiJLane  v.  D^Ata 
and  Otherh  ^'inb.  409.)»  beeii  vei;y  Q^ujtious  of  doii^  it, 
but  has  done  it  in  some  cases.  No  on^  aajs  Lord 
Hardwicke^  will  say  but  the  Court  would  do  it,  if  it 
was  actually  proved  that  the  money  was  laid  out  in 
land.  The  doubt  with  the  Court  in  those  cases  (he 
says)  has  been  as  to  the  proo£  There  is  difficult  in 
admitting  proof;  parol  proof  might  let  in  peijury;  bat 
it  has  always  been,  done,  (he  says)  when  the  fiict  has 

been 
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h^n  a{l/pajt^iiMdtb#i^WWer,of>^  laying Jt        i^ij*. 

o^t"  Theira  ]^.thei?«fore,'  f^peordisig  to  Lord  Hard-  ■- 
U2f<;/^  who  })0d  on  tb§(  occa^mi  the^incxpaL  author  gainst 
rities  an<ihe.sD{^t,brougbftii&  ra/ieur  bflferehim,  no 
cUfficuItjr  but  ill  respect  of  .the  prqpf^  which  difficulty, 
particularly  as  arising  .iSrom  the  statute  of  frauds  and 
pe^u;:ieS| .  ^eems  to  hava,>weighed  with  Lord  Sommers 
and  the  Master  of.tbf^  Rcjls  and  Mr.  J.  PcmeU  against 
chorgiM:^  the  l^d  in  the  4>ase  of  Kirk  y.  Webb^  Prec.  in 
CkafL  84.  ]^a  difficulty,  however,  of  that  kind  in  re- 
spect to  proof,  nor  any  peculiar  rules  or  habits  of  courts 
of  equity  in  respect  to  the  charging  of  land,  stand  be- 
tween tiMr  original  proprietor  and  his  rights  in  respect 
to  the  ascertained  produce ''of  his  own  funds  upon  this 
occasion.  He  has  repossessed  himself  of  that,  of  which^ 
according  to  the  principles  established  in  the  cases  I 
have  cited,  he  never  ceased  to  be  the  lawful  proprietor; 
and  having  so  done  we  are  of  opinion,  that  the  assignees 
camiot  in  this'  action  recover  that  which,  if  an  action 
were  brouglit  against  them  the  assignees  by  the  de- 
fendant, they  could  not  have  effectually  retained  against 
bim,  inasmuch  as  fll^tts  trust  property  of  the  defendant, 
yhich)  as  such,  tlid  not  pass  to  them  under  the  com- 
mission. If  tfats 'tase  had  rested  on  the  part  of  the 
tkffendfint  on  dn^  Apposed  adoption  and  ratification 
on  his  pa^  of  the  act  of  converting  the  produce  of  the 
draft  or  bank-notes  of  the  defendant  into  these  Ame^ 
rican  certificates,  we  think,  it  could  not  have  been  well 
supported  on  that  ground,  inasmuch  as  the  defendant, 
by  taking  a  security  by  bond  and  judgment  to  indem- 
nify hiflifself  against  the  pecuniary  loss  he  had  sustained 
by  that  very  act,  must  be  understood  to  have  disap- 
proved and  disallowed  that  act  instead  of  adopting  and 
Q  q  2  con- 
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Tat  Lot 


cbiifi¥Aimg  it;  but  upon  the  other  grotmds  above 
5tlited,  we  are  of  opinion  that  the  defendant  is  entitled  to 
retain  the  subjects  of  the  present  snit,  and  of  coarse 
that  a  nonsuit  must  be  entered. 


^eK  lOih. 


Gabt  and  Another  agidnst  The  Wilts  and 
Berks  Canal  Company. 


Where  a  canal     T>  Y  an  Older  of  nisi  prius,  made  in  an  action  bfXHiglit 
€oo4>any  w  ^^  ^^^  plaintiffs  against  the  defendants  for  divertiiig 

the. water  of  certain  streams,  a  verdict  was  entered  fiv 
t'h^  plaintiffs  .for  200/.  damages,  and  all  matters  in 
difference  in  the  said  action  .were  referred  to  two  bar- 
risters, and  such  other  barrister  as  thqr  should  nomi- 
nate* The  two. nominated  a  third,  and  all  made  their 
award,  whereby  they  found  as  follows:  *^  that  after  the 
passing  of  the  35  G.  3.  c.  52.  (a),  and  after  the  making 

thortaethein  to 

take  water  from  eertam  speciBed  streams  betweca  zoth  Jime  and  loth  Sifttmint  eaotpi 
only  that  if  one  of  those  streams  should  overflow,  the  same  may  be  taken  into  the  canal  so 
long  as  such  overflowing  shall  continue,  and  that  all  actions  should  be  brought  for  any  tbiiig 
to  it  done  in  pursuance  of  the  act,  or  in  the  eiecuiion  of  the  powers  and  authorities  before 
given,  within  six  calendar  months  after  the  fact  committed ;  or  in  case  of  a  oootinfia- 
tion  of  damages,  within  three  calendar  months  after  the  committing  socb  damages  shall 
have  ceased :  Held  that  the  taking  and  continuing  to  take  the  water  by  the  tompany 
from  one  of  the  spcci6ed  stt earns  during  the  prohibited  times,  might,  aevertlieless,  be 
s6  far  a  thing  done  in  eaecuiion  of  the  powers  and  authorities  given  them  by  the  act  as 
to  entitle  the  company  to  the  protection  of  the  act  as  to  the  time  of  eommenciog  tbe 
action  against  them.  And  therefore  an  award  which  found  that  they  did  take  the  water 
from  two  of  the  specified  streams,  ftc.  during  the  prohibited  times,  and  when  the  other 
streams  did  not  overflow,  and  emne^uenSly  that  it  was  not  done  in  pu nuance  of  the  act,  or 
in  t}re  execution  of  its  powers  and  authorities,  and  therefore  not  within  t^e  protectbo  of 
the  act  as  to  the  time  of  commencing  the  action,  was  ill  ^ 


empowered  to 
supply  the 
canal  with 
water  from  all 
streams  what- 
'Soever  within 
«the  distance  of 
"3000  yards,  ex- 
cept as  therein* 
after  men- 
tioned, with  a 
proviso  that 
nothing  should 
extend  to  au- 


{a)  By  the  ^s  C^,  €.52*  the  defendants  are  made  a  body  coiporate, 
and  empowered  to  mike  a  canal,  &&•  and  to  supply  the  Same  witli 
water  from  all  rivers,  springs,  brooks,  streams,  and  watereoortei  what- 
soever within  the  distance  of  1000  yards  from  the  canal,  (except  as 
thereinafter  mentioned),  Bcc.  Sect.  8.  it  is  protlded  and  enacted,  tiut 
fiotfaiog  in  the  aet  Ihall  extend  to  aothorize  or  empower  tkrooaipaay 
to  take  or  lead  into  the  canal  any  water  whatever  from  or  oat  of  the 

16  brooks 
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of  the  canal  authorized  by  that  act,  and  more  than  6        18.15* 
calendar  numths  before  the  commencement  of  the  action^        ' 
the  defendants  did  divert,  take  into,  and  use,  for  the        nxainst 
purposes  of  the  canal^  between  the  loth  of  June  ai;!^      Company.^ 
the  icth  of  September  in  1812  and  1813,  divers  la^^ 
quantifies  of  water  from  and  out  of  the  brooks^  streams, 
or  rivulets  ibund  and  being  within  2000  yards  of  th^ 
canal,  called  or  known  by  the  name  of  the  Tokenham 
Watery  and  Traa)4ane  Waier^  at  times  when  the  Woot- 
tafn^Bassei  Brook  did  not  ova4ow  its  banks,  and  did 
cpQtittue  so  to  take  and  use  such  water  from  and  out 
of  tl^e  same  brooks,  streams,  or  rivulet%  called  or 


Vrooks,  streams,  or  rinileta  called  or  koown  by  the  Dane  of  tha 
WgqttOM  Basset  Brook,  the  Tokenham  fVater,  and  the  Trom-Uaie  JVater^ 
or  any  of*  then,  at  any  time  or  timet  whatsoever  between  the  zoth 
of  Jwne  and  tlia  lotb  of  Septemker  in  any  year ;  sare  only  and  except 
that  if  a  fall  of  rain  shall  occauoo  the  fTootton  Basset  Brook  to  OTer> 
flow  its  banks,  the  same  may  be  taken  into  the  canal,  so  long  as 
such  overflowing    shall    continue^   hot  no  longer)    and  that  such 
brooks,  streams^  and  rimlets  respectively,  shall  at  all  times  when 
they  are  not  to  be  taken  by  the  comjiany,  be  soflered  to  flow  ia 
their  nsnal  course,   or  shall    be  conducted  and  conveyed  In  such 
course  by  proper  culverts,  tunnels,  and  drains,  if  necessary,  by  and 
at  the  expence  of  the  company.    Sect.  144.  If  any  action  shall  be 
brought  or  commenced  against  any  person  or  persons  for  aaj  thia^ 
to  he  done  hy  him  or' them  in  fursuaace  of  this  act,  or  in  the  execution 
of  the  formers  and  authorities,  or  the  orders  and  directions,  hereinbefore 
given  and  granted,  evetysuch  action  or  suit  shall  be  broag|it  within 
six  calendar  months  next  after  the  f^^t  committed,  or  in  c^e  fhero  . 
shaJi  he  a  continuation  of  damages,  then  vfithin  three  calendar  months  next  after 
the  doing  or  committing  of  smA  damage  shall  bave-ceatedt  aod  not  after* 
warda,  and  shall  be  laid  or  brought  i^  th^  county  where  the  mattcf 
in  dispute  shall  arise,  and  not  elfewherc ;  add  the  defendant  or  dfr» 
fendants  in  such  action  or  suit  shall  and  may  plead  the  general  issue, 
and  give  this  act  and  the  special  n>atter  ip  evidence  at  any  trial 
to  be  had  thereupon,  and  that  the  same  was  done  in  pursuance  and 
by  the  aothority  of  this  aet;  and  if  it  shall  appear  to  have  been  fo 
4onei  or  if  any  such  action  px  suit  shall  ^  brought  after  the  t{me 
hereby  limited  for  bringing  the  same,  or  shall  be  brought  in  any 
other  county  or  place  than  as  aforesaid,  then  and  in  sodi  -case  the 
jury  shall  find  for  the  defendant  or  defendantsi  A;& 

Q  q  3  knowD 


S8a  'tX^  iNtttLitHY  T*E«M 

1 8 1 5.        known  ty  the  name  of  (hi^^IhkefAttM  Water,  M&  7>tw- 

""—        lane  Water,  between  thi^Vbtb  of  Mik  and  the  irth  of 

4^Z(^mt        September  in  the  same  years,  for  divers  long  spaces  tS 

Crtnpsiny.      thne,  all  ofvAicK  expired  mofi  ihah' three  caleridar  marOki 

next  before  the  commencement  of  the  said  action^  and  that 

the  plaintifls  have  sustained  damage  by  t^dason  th^xtef 

to  the  amount  of  15/.5  'the  idiole  of  whSch  we'ccmdAn' 

them  entitled  to  recover, '  aitd  to  have  been  entitled'  to 

recover  in  the  said  action,  inilsmttek  as  we  consider  the. 

taking  and  using,  and  cotitittuin^  to  take  and  use^'  such 

water  from  and  oat  of  the  ^d  last-mentioned  bnxdcs, 

streams  of  ri\^1ets,  bet^i^n  thie  loth  of  Jbt^and  die 

loth  o{  September  in  these  several  years,  to  have  been 

prohibited  by,   afid  consequently  not  to  have  been  done 

in  purstiance  iff  the  said  act,  or  in  the  execution  of  die 

paooers  and  authorities,   or  the  orders  and  directi(nis 

therein  given  and  granted,    and  therefore  not  th  be 

within  the  protection  of  the  144th  section,  or  any  other 

part  of  the  said  act,  as  to  the  time  of  commencing  an 

action  for  the  same,"  &c. 

A  rule  nisi  was  obtained  in  the  last  term  'for  setting 
aside  this  award,  upon  the  ground  that  thie  action  w'ould 
not  lie  after  the  expiration  of  the  time  linfited  by  tbe  acC 
of  parliament  And  the  case  was  likened  to  WeVer  v. 
Toke  (a),  where  it  was  held,  that  Chough  the  act  fef  wMcfa 
the  justice  was  sued  could  not  be  said  to  have  beoi  done 
by  virtue  of  his  office  yet  as  the  subject-matter  was  within 
his  jurisdiction,  and  he  intended  to  act  as  a  magistrate  at 
the  time,  however  mistakenly,  the  justice  was  entitled 
to  the  protection  of  the  statute.  .  So  here,  it  was  said^ 
the  taking  the  water  from  streams  within  2060  yaids 
of  the  canal  was  within  the  general  powers  vested  in 

the 
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tbe  CoiBpan3i^.lpoTKpyj^.  austatoly  th^  may  have  acted       i  g  i  j. 
inibetuBeor  maiper  of  takiqgit*  

Gabt 

♦ '  •     •  %«/«/ 

J»<w^ai(|f  A,.  &«r*«,  OTd  G^  JR  WilUams,  who  ihewed    ^'ii"^*~* 
caus^  denied. that  the.  takiqg  the  wa^r  from'these  par* 
tif^ihr  strea^ii  waa  within  th(s  general  powers  given  to 
th^.  Qpjmpanjr  )>j  tb^ad^  ibr  although  the  act  enpowen 
th«m  to  supply  tbe  canal  with  water  from  all  streams 
within  2000  yard^  generally,  yet  it  adds,  excq^  as  there^ 
inqfier  menlmfdf  and  afterwards  goes  on  to  prohibit 
expis98sly  the  taking  of  the  water  from  these  particular 
streams  during  a,  certain  season.    How  then  can  it  be 
said  that  the  Company  who  have  done  that  which  is 
expressly  prohibited  by  the  act,  are.  nevertheless  pro^ 
tected  in  the  doing  it  by  the  act ;  as  if  that  which  is 
expressly  forbidden  can  be  said  to  be  within  that  wUch 
is  generally  allowed?     What  has  been  done  is  not 
only  not  in  execution  of  the  powers,  but  is  in  direct 
contravention  of  the  act.    And  therefore  there  is  not 
any  analogy  between  Welter  v.  Toke  and  this,  case,  be* 
cause  what  the  justice  there  did  was  in  a  matter  which 
concerned  his  office,  viz.  a  matter  of  bastardy,   and 
though  he  acted  mistakenly,  still  it  was  done  by  him^ 
in  the  words  of  th^  stat.  24  G.  a.  c.  44.,  in  execution  of 
his  gfficf'     And  besides  fVeUer  v.  Toke  admits  of  an- 
other distinction,  viz.  that  the  24  G.  2.  r.  44.  relating  tp 
justices  of  the  peaces  has  been  construed  liberally,  in 
order  to  enable  the  justice  to  tender  amends;  but  the 
qompany   in    this   case    could    niet    tender   aniends. 
They  had  not  even  a  colourof  right  for' what  they  did: 
and  admitting  that  they  had,  still  the  distinction,  taken 
by  Lord  Keiofon  in  Akoek  v.  Andrews  (a)  between  acts 

'^  *    ,  Q  q  4  done 
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d0Oe  tirMe  Kjjgkii  and  colore  q§kiU  in  the  esse  of  a 
constable  would  apply  to  this  case^  Here  the  eompaay^ 
in  like  manner  as  it  was  held  of  the  constable  in  MSion  v. 
Green  (a\  were  bouDd  ta  know  th^  littuls  of  dior  antho- 
ritj.  And  if  th^  could  not  have  givm  ikis  matter  in 
eddence  upon  the  general  issue,  wbieh  for  the  above 
reasons  it  spears  they  could  not,  ndther  shall  the 
plaintiffs  be  barred  by  the  limitation  of  the  time  of  ao* 
tion>  because  tl^e  two  provisions  are  reciprocal.  The 
distinction  which  must  govern  this  case  is  plain,  that 
if  the  defendants  in  executing  their  authority  happeo 
to  overstep  it,  they  shall  be  protected  by  the  act,  but 
not  where  they  have  acted  without  authority^  or  rather 
in  contr^kv^ntion  of  their  authority. 


Lens  Serjt«  and  Hciroyd^  contra,  contended  that  the 
questbn  was  not  whether  the  defendants  were  strictly 
within  their  authority,  but  whether  they  were  in  .the 
bona  fide  execution  of  it,  according  to  the  best  of  their 
judgment  And  that  this  was  a  matter  upon  winch 
they  were  to  exercise  a  judgment  they  said  was  ap^ 
}Mtfent  from  thi%  that  the  taking  df  the  water  at  the 
times  mentioned  in  the  award  was  not  entirely  prohi- 
bited, but  was  to  dqiend  uptm  the  overflowing  of  the 
brook.  And  ther^ore  if  the  defendants  have  exercised 
their  judgment  fairly,  it  matters  not  whether  it  be  cor- 
tectly,  in  order  to  entitle  them  to  the  prot)ection  of  the 
act.  WeUer  v.  Tclke  is  a  full  authority  to  that  pcnnt^ 
for,  granting  that  the  defendants  were  mistaken  as  to 
the  attthoriQr  given  them  by  the  act,  still  they  acted  in 
a  matter  not  wholly  aBene  to  their  authority,  inasamcli 
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as  tkey  were  authorized  to  take  water  from  all  streams        1815. 
within  2000  yards  generaUy,  and  even  during  the  pro-       . 
hibited  season,  if  the  water  of  the  brook  should  over«         ogainit 
flew.    And  this  differs  the  ease  ftom  Mfton  v.  Green,    ^^compIiiT^ 
where  the  warrant  being  addressed  to  a  particular 
district,  the  moment  the  constable  went  out  of  that  dis- 
trict to  execute  it,  be  ceased  to  act  as  constable,  and 
consistently  with   Lord  KenyorC^  distinctton,  became 
liable,  as  acting  caicre  cffldij  that  is,  urder  pretence  of 
an  authority  which  he  had  riot. 

Lord  Ellenborovgh  C.  J.  We  are  called  upon  to 
put  a  general  construction  on  the  terms  of  this  act  of 
parliament,  and  to  say  whether  the  thing  done  by  the 
Company  can  be  considered  as  so  far  done  in  pursuance 
of  the  act,  or  in  execution  of  its  powers  and  authorities, 
as  to  be  within  the  limited  protection  of  the  act,  though 
what  has  been  done  by  them  is  not  borne  out  in  its  full 
legality  by  the  course  that  they  have  pursued.  The  le» 
gidature,  in  erecting  this  Company,  invested  them  with 
large  powers,  to  supply  the  canal  with  water  from  all 
rivers,  streams,  and  watercourses  whatsoever,  within 
2000  yards  distance  of  the  canal,  except  as  thereinafter 
excepted.  They  have  therefore  a  general  power  of 
taking  water  from  all  streams  whatsoever  within  those 
Itimts.  But  their  power  is  subjected  to  the  following  ex- 
ception :  <<  Provided  that  nothing  in  this  act  shall  extend 
to  authotiae  or  empower  the  Company  to  take  or  lead 
into  the  canal  any  water  whatever  from  or  out  of  the 
brooks,  streams,  or  rivulets,  called  or  known  by  the 
tiame  of  the  fVoottm  Bassett  brook,  the  Tokenham 
water  and  the  TVaohlane  water,  or  any  of  them,  at  any 
time  or  times  whatsoever,  between  the  10th  cfjune  and 

the 
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1815;        die  roth  of  September  inwuy  year,  teve^y  and  exeepft 

that  if  a  fall  of  ram  shaH^occaaiM  the  Wmdi^  Basseit 

ngnUst        htock  to  overflow  ks  banks,  -the  salne^  may  ha  taken  into 
Company!      ^^  canal  90  leog  88  meh  Q^erAamkig  shall  ^gntinne, 
bnt  no  longer ;  and  that  such  brooks,  streams^  and  rivw- 
lets  respectively  shall,  at  ail  times  ^when  they  are^iot  to 
be  taken  by  the  Compttiy,    be    snfiered  to.  flow  in 
their  usual  course,"  &e.    Here  is  a  period  painteri  ovt, 
and  certain  specified  ^rolera^  within  whidi  period  those 
waters  cannot  be  taken ;  bol  at  the  saiae  tube  the  C<mi- 
pany  are  notwhdly  predaded  fi'om  interratddKng  with 
them,  bectose  in  certain  events  th^  have  a  kind  of 
hazardous  authority  to  take  the  water  firom  the  fVooHon 
BasseA  brook;  that  is,  whenever  a  fall  of  rain  shall  oc- 
casion it  to  overflow,  and  so  long  as  it  shall  continve 
overflowing.    They  are  therefore  to  exercise  a  jndgment 
during  the  period  of  interdiction,  whether  die  WbotUm 
Bassett  brook  overflows  its  banks,  or  continues  to*  over- 
flow so  as  to  authorise  them  to  take  the  water.    JuaA 
they  have  not  only  that  right,  bnt  also  dbring  the  inteiw 
dieted  period  when  the  water  is  to  be  snfeed  to  flow 
in  its  usual  course^  it  is  to  be  condacted'by  theCbrnpaoy 
in  such  course,  if  necessary.     So  that  even  when  they 
cannot  take  the  water,  they  are  coneenrtd  in  the  oon- 
veyingit.     Suppose  then  the  Company  were  to^nake  a 
culvert,  or  do  some  act  hi  otder  to  oonduet  the  water 
in  the  usual  channel  of  its  own  stream,  coitU  it  be  said 
that  they  would  not  be  doing  that  in  pursuanoe  of  the 
acl,  and  in  the  execudon  of  its-powers  and  aothoritie% 
though  in  effect  diey  might  be  oontravening  its  .aatfacK 
rity.     When  therefore  during  the^iiitaNlicted  dme^thiy 
are  to  exercise  a  hazardoas  authority^ -is  it  not  rnassn 
able  that  they  should  be  pralected  so^faras  mpnee^ptendo 
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to  be  considered  wttfaiii  the  aet,  although^  in  other  re-  1815. 
spectd  they  may  be  liaUe  for  acting  in  c<Mitrayentioii  of  'gImt 
iL  The  lei^sbiture  has  not  protected  thbm  one  iota  for  ^^^^^q^^ 
the  exd9fe!t:  til  thtft  ft  has  said  is,  we  have  given  you  Company. 
large  powefSf  add  jroa  diall  be  drawn  ad  ezamen  speedi- 
ly. Yon  diAll  MM  be  visited  for  your  acts  after  any 
l^eat  lapse  of  tilhe^  for  as  yon  are  a  flux  body,  what 
may^bejttst  to^lay,  may  not  be  so  at  a  future  period. 
It  might  be  Waiting  the  transgressions  of  one  set  of  per- 
sons upon  the  heads  of  others  not  connected  with  the 
acts.  Wherefore  die  l^slature  has  reasonably,  as  it 
seems  to  me^  limited  the  period  of  action.  And  the  way 
in  which  the  stat  24  Oeo.  2.  tf.  44. '  was  construed  by 
Lord  Kenyan  seems  to  have  been  mudi  like  the  con- 
struction we  are  now  giving  to  this  act,  for  he  thought, 
that  if  a  person  does  an  act  within  the  fimits  of  bis  offi- 
cial authchrity,  but  exerdses  that  authori^  imprcqperly, 
or  abuses  'die  discreti(Hi  placed  in  him,  eatenus  the  sta- 
tute extends.  I  do  not  know  precisely  what  is  the  differ- 
enee  intended  by  the  legisbtore  between  the  words  <<  in 
pursuance  ef  the  act^''  and  ^  in  execution  of  the  powers 
and  authorities  before  given ;"  but  suppose  tbelegislar 
ture  might  mean  by  the  one  a  more  literal  pursuance  of 
the  act,  and  by  the  other  when  the  parties  have  reascm 
to  bsUeve  that  diey  are  acting  in  execution  of  it  That 
doe*  not  apply  to  a  constable  because  he  has  no  autho- 
rity but  what  he  derives  finom  his  warrant  A  copy  of 
his  warrsoBt  may  be  demanded  of  him,  and  obedience  to 
itis  bis  defence,  and  will  be  his  protection  under  the 
stfltute,  but  he  is  not  to  cover  himself  under  it,  where 
the  warrant  gives  him  no  power,  because  that  would  be 
allowing  too  much  to  the  ordinaiy  ministers  of  the  law. 
It  appears  to  me  that  the  dauses  of  this  act  were  meant 

to 
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1815.        to  relate  to  persons  entrusted  with  fyad  in  the  &ir  exe- 

~~"~^        cution  of  its  powers^  though  they  may  have  done  that 

againa        which  the  act  does  not  permit,  to  this  extent,  that  any 

Company,      question  toucbing  those  powers  should  be  brought  to  a 

speedy  decision^  and  no  fiirther.     I  am  di^refore  of 

opinion,  that  the  award  which  finds  that  the  Company 

did  divert  and  take  the  water  for  divers  long  spaces  of 

tbnc  during  the  excepted  period,  and  that  as  a  necessary 

consequence  it  was  not  done  by  them  iki  pursuance  o( 

the  act,  or  in  the;  execution  of  its  poweifs  and  authorities, 

has  drawn  and  determined  upon  an  in&renoe  of  law 

«iiich  is  not  correct. 

Le  Blakc  J.  The  Court  is  called  upon  to  put  a 
construction  on  this  statute  in  a  case  where  by  the  form 
of  the  award  the  act  complained  of  and  found  to  have 
been  done  by  the  Company  is  divested  of  all  circumstances 
Tfhich  might  give  it  a  colour,  because  the  single  fact  found 
is,  that  the  Company  did  take  the  water  between  sudi 
days  and  such  days,  being  the  period  during  which  they 
were  prohibited  from  taking  it;  and  therefore  it  isfimnd 
that  inasmuch  as  the  taking  was  prohibited  by  the  sta- 
tute^ consequently  it  was  not  done  in  pursuance  of  it,  or 
in  execution  of  the  powers  thereby  granted.  So  that 
the  finding  on  the  fiice  of  the  award  is  nothing  more 
.than  a  bare  conclusion,  that  being  done  within  the  pro- 
hibited period,  it  was  oonsequently  not  done  in  pur- 
suance of  the  act,  or  in  execution  of  its  powers  and 
authorities.  Therefore  in  the  pr<»sent  case  the  Covrt 
have  no  means  of  seeing  in  what  d^gree^  or  under  wh«t 
eircomstancee^  it  was  don^  or  whether  it  was  or  was 
not  capsule  of  exphmation*  The  award  seems  fonoad 
for  the  purpose  of  bringing  the  qiiertmi  ^]»w  drily 

before 
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btfdrb  theComt.    The  clftiue  of  the  act  is  n  sort  of        i&i^. 
sttittite  <^liaiitfttioDis  prescribing  the  time  witbin  which       — — 

Gaby 

the  Ootupany  ore  to  be  made  answerable  for  a:ny  thing         4^aiust 

_.,-,.  .  «    ,  WiLr»  Cftntl 

done  by  them  m  their  cohrpotate  capacity.    It  does  not      Company. 
t>rdtect  l!hem  from  answermg  in  damages  for  any  act 
Ivbicfa  they  may  unlawfuDy  commit,  but  only  provides 
that  these  damages  diall  be  sued  for  Mritfain  a  certain 
time.     And  there  is  good  ireason  for  diis,  becanse  ss 
the  shares  of  the  Cbmpany  are  conftinually  fluctuating, 
those  p€frsons  ivho  were  proprietors  at  the  time  when  the 
thing  Was  done  might^tiot  remain  propri^ors  when  the 
action  was  commenced,  if  it  were  not  subject  to  some 
special  limitation.    The  words  of  sect.  144.  ar^  <<  If 
any  action  shall  "be  brought  against  any  person  for  any 
thing  done  in  pursuance  of  die  act,  or  in  execution  of  the 
powers  before  given,  it  shall  be  brought  within  six 
calendar  months,  Sc<:J*  Now  these  words  cannot  poteibly 
be  meant  of  such  acitions  only  as  are  brought  for  any 
thing  done  within  the  ^strict  jurisdiction  of  the  Company, 
or  in  the  due  esLecution  of  their  powers,  because  for  such 
things  so  done,  the  CSompany  would  not  be  liaUe  to  any 
action  at  all ;  and  we  cannot  -suppose  that  the  legisla- 
ture meant  to  protect  them  in  such  a  case  al<me;  they 
must  therefore  be  meant  of  such  actions  as  are  broogbt 
Against  them  for  things  done,  wherrin  they  have  odhnded 
against  the  act.    The  question  is  not  to  what  exient 
they  have  ofiimded,  nor  whether  the  Company  »lHnre 
ddne'this  in^such  amanner  as  to  clodie  themsdves  with 
the  diatacter  of  petson&^codfdrming  in  all  TCspe^  to 
the  authority  given  them  by  the  act;  but  whether  they 
have  ddne  this  wilfully  and  maliciously.    If  they  did  it 
bona  fide^  ihey  will  be  protected  as  to  the  time  of  oom- 
mencing  tbeiM^tian;  and  unless  we  w  oonstraed  the 

daus^ 
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1815.        ckwe^  it  seems  lo  me  that  we  should  defcttt  the  : 
— —       tionofit;  because  in  ceeeswheie  they  axe  cieaify  within 
i^ahat         the  authority  of  the  ad,  we  cannot  suppose  it  prabable 
^^!i^]»»y.       ^^  actions  woaU  be  so  freqnmit  as  to  require  the  inter- 
vention of  such  a  {Roteotion*     Wliat  the  drcnmstances 
are  in  which  the  Company  hwfe  transgressed,  the  Court 
cannot  see;  they  may.. be  malioious^  or  may  not;  but 
as  the  award  is  framed^,  stating  only  that  the  Company 
took  water  between  snob  and  such  days,  and  conse- 
qneiitly  that  the  taking  was  not  done  in  pursuanoe  of  tlie 
act,  or  inexectttion  of  its  powers,  if  the  Court  can  see  any 
case  in  which  they  might  notmthstanding  be  acting  ww 
der  the  authority  of  the  act,  ao  as  to  entitle  liiaai  tD.the 
benefit  of  the  iimitation  of  action,  they  cannot  pronounce 
that  this  award  has  drawn  a  correct  inference. 

Batlet  J.  I  have  had  doubts  in  this  case  as  the 
argument  proceeded,  and  am  not  surprized  that  the 
arbitrators  should  have  fallen  into  this  mistake, ;  if  it  be 
a  mistake.  It  seems  to  m^  however,  that  the  Company 
ought  not  to  be  liable  for  any  thiqg  done  in  cxecutiopof 
the  power^  of  the  act,  unless  the  action  be  commenced 
within  six  months,  or  in  case  of  the  continuation  of 
damage,  within  three  months.  The  question  seems  lo 
come  to  this,  whether  the  Company  were  aotii^  boni 
fide;  for  if  they  were  not  so  actings  they  are  not  broi^t 
ilUhin  d^e  protection  of  the  act  If  they  were  actii^ 
fi>r  .the  purpose  of  making  or  maintaining  the  canal,  I 
thmk  It  was  the  otnect  of  the  act  to  afford  them  this 
limited  protection.  The  object  was,  that  for  all  such 
thiiigsthia  inquiry  should  be  brought  to  a  speedy  trials 
and  the  matters  acamined  recently  after  they  took  place. 
If  six  or  three  months  were  not  the  time  Undted,  the 

limitation 
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IkaitBtmo  wmiA  be  «uuyfttiii;aaikl  Ihea  at  the  expiith 
tumiof j|ttj|rei«&t)w  qotftM^might  oome  to  be  tried, 
wfaelkeiq  tfaei'Goqiponjtiihad^tftkcu  the  water  within  tUe 
probibiiedp6rii)dy^8Bd  wbiftn  the  WoMon  Bassei  brook 
did  BXStvmsxAoam  OiM  object  therefore  of  the  Jegisla- 
tore  Wfts^  thfttactioiiMrhich  might  involve  such  inquiries 
«hould.be  famught  while  the  damage  was  recent^  and 
*^th|n  the  knowledge  of.  the  parties. '  Another  object 
wa%  that  .the  wrong^doers  should  be  the  sufferersy  inas- 
much aaihe  body  of  proprietors  must,  be  a  fluctuating 
body;  and  therefore  that  the.  same  persons  should  be 
reqpoiMible  whp  conuaitted  the  injury,  and  not  persons 
.  who  Jiad  anlyibeoome  proprietors  in  the  interval. 

•    '        •  '  Rule  absolute. 


1815. 

Gabx 

Wilts  Canal 
Company. 


Dunbar  agaimt  Hitchcock. 


Sgiurdoft 


TN  trespass  brought  in  CB.  for  an  assault  and  false  After  error 

impriiK>nment,  to  which  the  defendant  pleaded  not  this  court,  and 

guilty,  an3  atthe  tr&l  justified  under  the  mutiny  act,  -^^D^m^fi^^ 

(52  Gr.  3:  c.  22.)  there  was  a  verdict  for  the  defendant,  [o^ed^iT**" 

and  the  Chie^  Justice,  before  whom  the  cause  was  tried,  ■niento«nt  to 

«  ♦,,     ..  't-  i  be  made  in  the 

certified  that  he  allowed  the  defendant  treble  costs,  record  by  in. 

lu-A     «j*'.*,    '.'    •#  1  1      ^  1.         1  *'  scrting  ibe  ccr- 

this  action  having  been  brought  for  a  thing  done  m  t't6cateof  the 

puftuance  of  the  mutiny  act.     The  certificate^  together  thc^aose^^^ 

Witt  the  post'^  was  as  usual  lodged  with  the  clerk  of  ^^i^l^J^"^^ 

the  judgments,  for  the  purpose  of  his  entering  up  jhdg-  ^^jj^5*^''j"" 

ment,  who>  without  taking  notice  of  the  certificate^  en-  clerk  in  enter- 

I  ingjudgineot 

in  C,B,\  alu> 
'  bf  Inserthg^  the  tnictcfflA^ii  which  the  assfgnment  of  crrait  tti4  J^lader  were  made, 
•  u^stead  of  an  entry   by  ^hc  clerk  on  the  judgment  roll  of  this  court,  that  they  were 
made  on  an  impositble  day  io  ahother  term,  Jthough  both  tYivte  errors  Were  assigned 
te  cause  io  Ihf*'  ^f^. 

tcred 
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xi^  tindtfaejodgAMt  fiMrftrebl»c(Kt»«s  tf  Aeadr'of  tte 
comrt,  m  thiff^feroi :  "«<  Wherefore  it  i*  «oniidered  by 
the  Coort,  ftc^-dyit  the  defendant  recover  agsioet^e 
]^HBliff  his  damagee  bjr  reaacm  c^  the  prenrisea,  to  wit^ 
1*23  J.  6s.  by  the  dieoretion  of  the  Justices  here  to  the 
defimdatit  at  bis  zequest,  for  ibe  treble  costs  and  charges 
bgr  him  in  that  behalf  aMstained,  aooordiag  fo  Aft  form 
flf  the  statute,  &c.  by  ldhe<3«fft  here  adjodged."  Jirrer 
kite  this  Cburt^  and  npon  errors  assigned  rind  joinder, 
jadgment  of  affinsumoe  wiAout  argutnebt  in  this  Cowl. 
And  in  the  entry  of  this  judgment  the  assignmeatof  erroi^ 
and  joinderwere  entered  updn  the  roll  asofiUMdayiMBt 
after  the  morrow  of'the  Purificalson,  in  Midiaelinas  Asha* 
Afterwards  error  in  Pariiament,  and  the  errors  asidgned 
were  (inter  alios)  the  omission  of  the  certificate  in  the 
judgment  of  C.  £.,  and  also  in  the  judgment  of  affirm- 
ance in  £.  JBL  the  entry  of  the  assignment  of  errors  and 
joinder  as  criT  the  day  above  stated,  there  being  no  such 
day.  A  rule  having  been  obtained,  for  amending  these 
errors  by  inserting  the  certificate  of  the  Chief  Justice^ 
and  altering  Mkhaelmas  to  HiUrn/  term. 

Pell  Serjt.  and  Brougham  shewed  cause,  and  as  to 
the  first  error  they  did  not  deny  that  the  Court  had 
jurisdiction  to  make  the  amendment,  yet  they  said  in 
fliis  cas^,  where  treble  costs  werfe  to  follow  by  way  of 
penalty,  the  Court  would  exercise  their  discretion  span- 
inj^y,  more  especially  as  it  was  a  gross '  misprision  of 
the  derk.  In  i  BolFs  Abr.  2o8.  (G.)  pi.  %.  it  i&  laid 
down9  that  ^*  if  matter  of  substance  which  the  derk 
might  of  himself  to  have  entered  be  totally  omitted» 
that  shall  not  be  amended,  otherwise  if  it  be  only 
omitted  in  par^andmiseBtered^''  AadthoMSiehil^iisto 

be 
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he  ooUeptad  froM  the  «ey«fml  instances  cf  «neiidiMnt       1815* 

pot  ia  BlMiamore^ueaae  {u).  TheamendflMntinSibriv. 

Cogln  (b)^  which  was  of  a  judgment  i^net  an  eaecotor 

d€  bonis  prqpriiSf  by  niaking  it  dt  bonis  teOatoris  a,  &c» 

et  si  non^  Sec*  de  bonis  propriis,  was  within  the  aboTa 

rule,  bang  a  misprision  of  the  cleric  in  the  entry  of 

the  judgment  an  a  thing  which  was  apparent  (<;),  for  it 

was  apparenl  <m  the  pleadings  diat  the  judgment  watf 

inapt.  And  there  b  this  diiierencebetween  PeHe  y.  Han^ 

imy(d)and  the  present  case,  that  tlierd  the  rec(M*d  in  which 

the  amendment  was  allowed  was  originally  a  record  of 

this  Court;  so  that  the  error  was  began  and  amended 

in  the  same  Court.  Theslatutesafamendment,i4J&2.3. 

sM,  u  c.  6.f  8  H.  6.  c.  i2.|  and  16  &  17  Car.  a.  c.  8., 

-do    not  aid  this  case^    because  they  for    the    most 

part  relate  to  mere  verbal  misprisions,  or  omissions  of 

form ;  but  this  is  one  of  substance.    And  such  was  the- 

opinion  of  the  Common  Pleas,  who  refused  to  amend 

thu  error  apon  that  ground  (^).    As  to  the  second  error, 

amoidment  can  only  be  made  after  error  brought, 

where  diminution  may  be' alleged;  but  the  mis-entry 

of  one  term  for  another  is  not  diminution. 

ScarkH^  contriL,  observed,  that  the  Commcm  Pleni 
would  probably  not  have  refused  the  Application  upon 
the  first  error,  if  it  had  been  made  in  the  ri^  form, 
instead  of  applying  to  striliie  out  treble  costs.  And  as 
to  the. second  error,  he  explained  it  thus,  that  the 
record  came  into  this  Court  in  Michaelmas  term,  and 
it  was  only  by  miqirision  of  the  clerk  that  a  continuanor, 
to  the  nesU  t^rm,  in  which  the  assignment  of  errors  aad 

(#)  S  Xep.  156.  (3)  5  Sf«^'  «730.  (0  8  81^.  16s.  k 

YouUL  Rr  joinder 
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jeto^  were  MaHy  nadty  was  not  enUsred  on  the  rofl. 
Tftailiilii  llk^tt|^  tfi^  want  ^  mch  a  otefiniiaflce  i» 
uHlgf  ifl  diiitnnfifffi  ti  tlirti  tb^  Court  Kas  authority  to 
:'liT  thl«  oas^  if 'ft  batl  aathortify  to  amend  in 
^w  Oo^  and  iVfi*  V/Jabw»gr. 


iMldStJaaiaonovam  C.  J.  I  fbd  by  relbriince  to 
ll^  motttei  of  prooaodivga  in  this  ttmtt^  that  tfa&T 
(Jfl«l|tj»1tt:lfe  hahil  of  gnuitfaig  leave  to'  Aiake  >aii$ 
tact  <tf  aonendmeBt  1  And  that  it  is  ordered  thus: 
^  IM  itbe  rofinred  to  Mr.  to  aitoend  the  le- 

9phl  aaa»rding  t^  ^ba  sef^mP  praeeedings  in  ^e  iii- 
^or  Caiut  to  be/MrHaedf-by  him.''    So  that  it  appeal 
in  that  instanoe  the  Court  in  the  cxercke  of  ita^  dis- 
qai^lpniydeiad  the  maierials  to  be  bronght  before  them 
In  order  to  make  the  amendment.    Whether  the  trans- 
oript  ba  carried  to  the  House  of  L^rds  or  not,  if  In 
t|us  case  the  amendment  is  warranted  by  the  statutes 
of  ameodnati^  kia  our  diity  to  make  sadi  amend- 
ment.   Certainly  this  is  no  greater  latitude  of  amend* 
awit  than  ^vas'dlowed  In  Short  v.  Coffin,  where  the 
;  Court  thought  .itself  authorized  to  amend  a  judg> 
ment  ^Igainst  an  executor  by  malting  it  de  bonis  testatoris 
f  1^  ftc.  instead  of  de  bonis  propriisy  as  the  mistake  of 
^  the  cterk. '  Hiis  also  is  the  misprision  of  the  clerk  in 
f  omitting  id  insert  (he  authority  for  the  Court's  allow- 
ing^faMlble  tests.     Any  eye  acquainted  with  Ic^  pro- 
dBi^b^  Wdilld  ate  thfit  treble  costs^ere  not  a  part  of 
dhir'6l^ary'ju(^gm^i  of 'the  Court      A  power  is 
|^liren'4n^^dltii(iular^ases;  and  this  amendment  U  to 
skppiy-llpon'ilieifeeord  the  certificate  oif  the  Judge, 
who  is  aiithorized  by  a  particular  statute  to  allow  treble 
costs.    This  seems  deariy  a.  casQ  of  omission  which 
li  mav 
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tAkj  be  sqppliedy   aooordixig  to  the  firecedento  ht 

ameudinff  omissions.    In  Peirit  y.  Hannau  the  mish 

ment  was  entered  on  one  issue  only,  yidtiLdi  cettaioly        t^ama 

iras  a  defective  entiy,  and  the  (>Mirtmiist  have  rdemd    """*^*"' 

to  something  extrinsic  to  see  if  the  verdict  should  not 

ha«9  b^en  altered  on  all  the  issues.    Here  the  Hbnsfe 

cifLorda have  a  defective  record;  diminttdou  has  beeA 

iUiqged»  and  when  it  has  bean  amended  in  tfab  Mqaeeiy 

upon  being  certified  into  Che  House  of  Lordp,  dsey 

will  direct  the  transcript  to  be  amended*    It>  seetns  to 

me  that  this  amendmait  is  wananted  by  die  aokhori^ 

of  precedents^  imd  by  the  reason  of  the  tiiinj^  as 

vreH  as  the  statutes* 

Per  Curiam^  Hule  absolute* 


Wilson  and  Another  against  KsMt.  ^^»»^^ 

« 

'PHE  defendant  was  discharged  under  stab  54  6. 3«  An  inioiveBt 

c.  tZ^  (insolvent  debtor's  act,)  and  subsequently  tOi  takcTtbe  toie« 
diAt  made  a  positive  promise  to  pay  die  debt  of  which  ^^^^wi' 
ha  had  been  discharged,  upon  which  he  was  afterwards  ii«i^toMi«t 
artested.    And  now  Manyat  moved  upon.an  affidavit  qnent pramiss 

*  'Co  psy  ft  debt 

diseloaing  these  fiicts,  and  that  the  debt  aocrae4  befinft  contracted  prior 
die  6di  oiNaomber  iSfa,  mentioned  in  s.zi.  ^a^^^^^^^T 
said  act,  that  he  Ynight  be  dischar^  upon  fMag  c;oin-  *^ 
mon  bail    He  urged  that  s.  28.  was  pradae  ^xp(fa  tl^ 
point,  that  no  person  entitled  to  the  benefit  of  tha  fu!(. 
should  be  arrested  for  any  debt  due  before  i^t,  ^ 
thcf^e  mentioned^    In  Turner  v,  Sdumiberg  (^  the  veiy 

^  B  r  2  Mine 
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i  i  t  }•        aame 'miiBtton  arose,  and  tlie  Court  dialSi&rged  the  d^ 
^ejr»        feaiSant  on  common  bait  saying  it  was  nO  ne^  cmm* 
J^        i'riSon,  but  the  old^  debt     So,  in  lJa%1r.  Djfflb»{«), 
***''        wbere  a  promise  was  made  subsequently  tolMualkltiptiy, 
the  debt  bemg  prior,  the  defeiidant  was  disehai]ged. 
And  Trueman  v.  Fenton  (ft),  BeffSrd  v.  Satmdersic), 
BndlAfnbwy  v.  Weighiman  (d),  are  not  adverse  anthcH 
ritie%  becau^  they  turned  only  upon  the  eflect  of  a 
snbseqji^t  promise  to  revive  the  debt,  but  not  to  en- 
able the  party  ta  arrest  the  defendants 

Hobvjfdf  who  shewed  cause  m-  the  ficst  instance, 
distinguished  Baiky  v.  Dillon^  because  that  being  a 
conditicmal  promiae  to  pay  when  he  was  able^  the  d^ 
was  revived  only  conditionally.  And ,  so  was  tke 
opinion  of  the  migority  of  the  Court  in  Besfbrd  v.  Soaa- 
ders.  But  if  there  be  no  condition,  and  conseqiiendy 
the  debt  be  revived  absolutely,  as  it  i^pears  from  True* 
fMH  V.  FentoHj  and  La/nbmy  v.  Weightman  to  be^  why 
should  not  all  the  remedies  be  revived  ako^and  amoilg 
,  them  the  right  of  holding,  the  party  to  bail,  if  the'ddit 
be  ta  the  proper  amount  ?  And  in  Tidd^s  Pract.  {e)  it 
i»  aaidy  that  insolvent  debtors,  who  have  been  dis> 
chaiged  under  inscdvent  acts,  may  be  arrested  for  prior 
^bc%  on.  subsequent  promises  to  pay  them,  and  Bof 
V.  Barber  is  cited  as  an  authority  for  that 

Lord  EiXKHBOKOuoH  C.  X  said  as  the  case  was  of 
vcxj  general  extent,  the  Court  would  look  into  the 
aase^  ^urtioularl^  tibat  of  jS^  V.  ^Arfter.. 

"'-  Cur.ddxLvidL 

M  S^sp.N.F.Ci^  (e)  907*  5th  edit, 

Loid 
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IN  THE  Fimr-FiFTH  Yejir  ov  QEORGE  IIL 

Lord  Ei<Li:v9QR0i}6HC.J.  This  case  waa  ii|x>ken  1I15 
U>  on  Fridenf  last,  and  tbe^Court  wkbed  tci  lopk  into 
the  auchority  of  Best  v.  Barber^  which  was  much  x^eA 
qiBL  AccQidi^g  to  the  account  whicli  w;e  then  received 
of  it,  we  were  led  to  si^ipose  that  execution  in  that  cas* 
was  agjunst  the  person  of  the  insolvent  debtor:  but 
up9ii  referring  to  two  notes  taken  at  the  time^  one  of 
wlfdch  was  taken  by  my  Brother  Le  Blanc^  we  find  that 
it  was  a  motion  to  set  aside  an  execution  against  the 
goods,  and  not  a^nst  the  person  of  the  debtor,  so 
that  the  question  did  not  properly  arise.  If  tliat  d^ 
cisipn  is  removed  out  of  the  way,  and  we  look  to  the 
other  .^pase  oi  Bailey  v.  Dillon^  we  find  tbat  Lord 
Mansfeld  there  held  the  party  ought  npt  to  be  arrested^ 
.  and  ^terwards  the  Court  of  Common  Fleas,  in  the  al^ 
sence  of  De,  Grey  C.  J.,  were  of  the  same  opinion  (a). 
In.iiddition  to  this,  we  find  the  language  of  the  a^tb 
section  ^tremely  strong;  it  is  thb:  **  that  no  person 
entitled  to  the  benefit  of  this  act  shall  hereafter  be  im- 
pri^pned  by  reason  of  any  debt  contracted,  incurred, 
occasioned^  owing,  or  growing  due,  before  the  said  ($th 
day  of  Nflfoember  1 8 1 3/*  The  word  **  occasioned '^^  is  of 
veiy  large  import,  including  both  the  consideratioh  iemd 
the  promise.  We  think,  therefore,  in  furthersuhce'  of 
the  clear  object  of  the  act  of  parliament  the  defencllbt 
should  not  be  held  to  bail  upon  this  promise  aUfafodgh 
it  may  lay  the  foundation  for  an  action. 

Le  Blanc  J.  The  case  of  Best  v.  Barber  was  upon 
the  motion  of  Mr.  Mingay  to  sat  aside  an  exetutioD 
against  the  gpods^  and  opposed  by  Mr.  Erikirie.'  It 

(«)  See  %Bi. S'  799 1  ^«^    CtiUon. 
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CASES  iM  HILARY  TERM,  &c. 

fiom  my  note^  as  weU  9%  finm  that  flf  a  gen- 
it  tbe  baib  now  o#  oioiw^  that  the  <^Tiirqtinn 
aflsiiBit  tha  irnndfc  and  Mot  riiMiiaif  A^  DanoB. 

P(er  Cb«(M%  *  Rde  abaolii»> 
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PRINCIPAL   MATTERS. 


ABATEMENT. 

THE  plaintiff  cannot  sign  judg'^ 
meat  after  a  plea  in  abatement, 
because  the  affidavit  to  verify  the 
plea  waa  sworn  before  the  ddPend- 
ant't  attorney.  HortfaU  v.  Mat- 
theumtath  TV  54  G.  3.       Pa^  154 

ACTION  UPON  THE  CASE. 

An  action  upmi  the  case  was  held 
not  to  lie  against  the  vicar-gene- 
ral of  the  bishop  for  excommuni- 
cating plaintiff  with  the  greater 

•  ezcommunioatioiiy  for  contumacy, 
in  not  taking  upon  him  adminis-* 
tration  of  an  mtestate's  effects,  to 
whom  plaintiff  was  next  of  kin, 
and  haa  intermeddled  with  the 
goods,  &c.  although  the  citation 
by  which  pkiatiff  was  cited  was 
^oid,  by  reason  that  it  reqatfed 
him  to  appear  and  take  adminis- 
tfation,  Urc  without  leaving  him 
on  option  to  renonnde  it»  and  the 
procee^ngs  thereapon  had  been  set 
aside  upon  appeal ;  for  the  vicar- 
genenl  had  jurisdictioD  over  the 
aabjectonatter,  via.  die  granting  ad- 
ministration, and  there  was  no 
malice.  Ackertey  v.  Parkinsan  and 
r,  H.  55  6.3*  411 
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ADMINISTRATION* 
S0e  Action  oh  thb  Casx< 

AFFIDAVIT. 

See  Abatement.  Practice,  9, 
I.  Axk  affidavit  of  debt  not  entitled 
in  any  court,  and  only  with  the 
words  Btf  the  Ckmrt  written  at  thd 
bottom  of  the  jurat,  is  not  suffix 
cient.     MolUng   v.   Folmd^    7. 

3.  In  an  affidavit  to  hoM  to  bail,  if 
the  deponent  be  described  as  "  of 
the  city  of  London,  tterchant,**  it 
is  sufficient.  Vakmr  v.  AUenon, 
M*jkG.s.  165 

3*  Affidavit  to  bold  to  bail,  «<that 
R,  Sution  is  indebted  to  plaintiff 
for  money  paid  aad  laid  out  to  the 
use  of  the  md  R.Jmebkm,*'  held 
well  enoughs  Hvghei  v.  SMon, 
M.jkG.s*  178 

4.  Affidavits  in  answer  to  a  rule  for 
a  mandamus  sworn  befbre  a  com- 
missioner must  contain  the  place 
where  sworn,  otherwise  they  cannot 
be resd«  The  Kingr.  The  Juake$ 
of  the  Wed  Ridmg^Y^hthke,  i/. 
5l»^Jv  49S 
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APPEAL. 


AGREEMENT. 
Aa  a|f eoment  by  dfifendatit  to  oiknr 
plamtifll  with  whom  he  cohabiCed, 
lA  case  jJiejr  should  aepttrate,  au 
qiHiuitjr  jGnc  bar  life,  paovidedshe 
>hftMM  oondmi»iMngie»  wai  held  a 
iralidiigrMnenL  Gdbmny.Diekief 
B'SSG.i.  Page  463 

AMENDMENT. 

I.  Deftedflnt  served  with  a  copy  ofa 
latitat  in  a  penal  action  by  a  wrong 
name,  and  dfelafti(!ion  fil^  condi- 
tidhaily  by  the  ttaie  ntime,  to  which 
defendant  appeared  and  pleaded  a 
miraomer.  He!d  that  a  Judge's 
order  to  amend  the  bill  and  de- 
claration by  subatttuting  the  true 
name  was  good,  and  that  after  such 
amendment  there  was  no  irrega- 
Jarity.  Mestaer  and  Ancthert  q,  U 
&c.  V,  Herlz^  //•  ^^  G.  3.         450 

8«  After  error  from  C.  B.  into  this 
court,  and  from  this  court  into 
Dom.  ProCj  this  court  allowed  an 
amendment  to  be  made  iii  the  re- 
•  cord  by  inserting  the  certificate  of 
the  Judge'  who  tried  the  cause, 
altoiring  the  plaintiffs  treble  costs, 

*  ^hMv  had  been  omitted  by  the 
dMt  ku  entering  judgment  in 
C.B.;  also  by  inserting' the  true 
term  in  which  the  'assignment  of 
errori^anil  joindet  were  made,  in* 
BtemI  of  an  entry  by  the  clerk  on 
«Im  judgitfent  roll  of  this  couift, 
that  they  were  made  on  an  impos- 
aible  day  in  Another  term,  although 
beth  these  errors  were  lUisrgned 
lbreatisehiI>OUi«Proe.  'Dunbar 
w.  Hiickcodky  H.  55  G.3. 
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ANNUITY, 

&0  Pleading,  1, 


^'       APPEAL,    "     ^ 

See  CoNvicTiOK.    Witness,  a. 

I.  By5iGl5..i;.«n^ih4os6re  act,) 
Ihe  paitjr  aggrieved  h^  #ij»  thing 
II 


APPRENTICE. 

done  in  pursuance  of  the  act  may  ap- 
peal to  the  quarter  sessions  withm 
BIX  calendar  months  after  the  cause 
of  complaint.  The  commissionera 
in  1812  made  an  anotment,  upon 
the  map  to  the  vicar  in  lieu  of 
his  tithes,  which  the  vicar  in- 
spected at  a  meeting  held  ^oMia- 
&rr  1813,  and  appointed  an  agent, 
who  attended  a  subsequent  meet* 
ing,  when  an  alteration  was  made 
in  the  map,  which  the  agent  ap* 
proved,  and  it  was  understood  that 
all  objections  to  t)ie  vicar's  allot* 
ments  wer^  reconciled ;  in  Novem* 
ber  iBi$  Ihe  commissioners  save 
notice  that  they  had  orderea  all 
tithes,  &c«  to  cease  from  the  aoth 
of  S^ember  then  last:  Held  tnat 
the  vicar  was  not  out  of  time  to 
.  appeal  to  tlie  next  quarter  sessions 
after  that  notice.  Ihe  King  v. 
The  Justices  of  Gloucestershire,  T. 
54^- 3-  P&fl;eia7 

2.  If  two  justices  make  an  order  for 
diverting  and  tu?ningii  public  foot- 
way, and  afterwards  an  order  for 
stopping  up  the  old  footway,' the 
party  grieved  may  appM  to  die 
qiTarter  sessions  against  the  last 
order,  though  he  be  too  late  to  q>« 
peal  against  the  first.  The  King  v. 
The  Justices  of  Her(fi>rdshire,  H. 
55  G.  3.  ^  459 

APPRENTICE, 

&ff  Assumpsit,  i.  Settlbmbi^bt 
Hiring  and  Sbbvicx,  4. 

1.  The  Stat.  5  EUz.  0.4.  relates  only 
to  such  persons  who  bind  them« 
selves  as  apprentices  as  are  under 
a<;e,  and  not  to  adults.  SwietU^  v. 
Gooden,  M,  55  G.  3.  .  189 

2.  It  seems  that  contracts  of  appren- 
ticeship which  are  voidable,  are 
no^,  avoided  by  the  apprentice's 
iOjsenting  himself  fi;om  the  service. 

ib. 

'  ARREST, 


ASSUMPSIT. 


ATTACHMENT. 


601 


ARREST, 

See    Consul.      Discomtinuahcb. 
Insolvxmt  Debtor. 

"       ASSIGNEE, 
See  Power. 

,  ASSIGNMENT, 
See  CoFT-RioHT.    Landlord  and 
Tbnant. 

Where  G.  a  debtor  to  plaintiff,  beinp; 
sued  by  plaintiff,  pending  the  suit 
and  before  execution,  being  insolv- 
ent, executed  an  assignment  of  all 
his  effects  to  trustees  tor  the  benefit 
of  all  his  creditors,  under  which 
possession  was  immediate]  j  taken : 
Held  that  'the  assignment  was  not 
fraudulent  within  stat.  1 3  Eliz,  <;.  5. 
although  made  to  the  intent  to  de- 
lay the  plaintiff  of  his  execution 
PickstQck  V.  Lyster^  //.  55  G.  3. 
Page  571 

ASI5CMPSIT. 

i«  Where  the  pliuntiff's  apprentice 
deserted  from  the  plaintiff's  shjPi 
and  went  onbpard  the  defendant  s, 
and  secretedliimself  until  the  de- 
fendant's ship^led,  when  he  dis- 
covered himself  to  the  defendtot, 
who  carried  him  to  //.,  to  which 
place  he  worked  his  passage,  re- 
ceiving his  food,  and  during  their 
passage  to  //.  the  plaintiflrs  and 
defendant's  ship  were  within  hail, 
but  defendant  aid  not  make  known 
to  plaintiff  that  he  ^ad  the  appren- 
tice on  board,  and  oh  the  arrival 
of  defendant's  ship  at  H.  the  ap- 
prentice wished  to  leave  her,  but 
defendant  persuaded  him  to  re- 
main, promising  him  either  wages 
or  clbthfeg  dnd  pocket-money,  un- 
der wfafbh  pei^uasioii  the  appren- 
tice ^aHSd  with  him*to  £.,  and  did 
diityUone'of  the  creW,  bdl  re- 
ceived no  wages,  or  clothes,  or 
pocket-money :   Held|  that  plain-  I 


tiff  was  entitled  to  'wftiVe  the  tort, 
and  brine,  assumpsit  against  6e^ 
fendant  ror  the  work  and  labour 
of  his  apprentice,  and  to  recover 
a  reasomible  compensaCkia  for  the 
services  of  the  apprantiee  ftont  if. 
to  JE:.      FoHer   v.   SUHMtriy    M. 

55  ^i  3*  ^^^  «9i 

.  Where  a  number  of  persons  made 
subscsriptions,  and  formed  them- 
selves ipto  a  company  for^brewins 
ale,  &c,  and  entered  into  a  de^ 
by  which  it  was  a^re^d  tliat  the 
conduct  of  the-  bufmess  should  be 
coniSded  to  two  persons,  and  the 
(tc^de  carried  on  in  their  names, 
and  that  they  ^ould  be.  trustees 
for  the  company  so,  far  that.tiie 
right  of  action  for  goods  delivered 
should  be  in  them,  and  all  actions 
for  ale>  .&c.  delivered  (Should  J>e 
brought  in  their. names,  and  .all 
ale,  ^c.  delivered  should  be  con- 
sidered as  their  property,  &c.  and 
that  the  directors  for  the  time 
being  should  have  power  to  r^M- 
late  the  general  business-  of  .the 
company,  and  that  raMral  ^ar- 
terly  meetiws  of  3ie  members 
should  be  houiea ;  -Held'  tlwftiNie 
pecson  only  could  Qoi-botfppiDMiiled 
at  a  ^  general  quarterly  qitf^tingy 
upon  the  .|:ecQmmenila4ioa  oi^^the 
directors,  4o  coodaet  the  buttoass 
in  place  of  thetwo  jpenons  ori§^« 
ally  appointed  > under*  lke»>  dm, 
unless-^uch  alteration  waa  made  by 
tho-coasent  of,..or  after^vstiAi^^o 
all  the  subscribers  t  *  and  >  ithcBifare 
plaintiff,  who  bad  betn^iM^ipaiiif^ 
without  the  consent  q6«f^^stfrtceito 
defendant,  who  was  an  original 
subscriber  and  execiittd  the  deed, 
could  not  maiotaiD  assiioapait  for 
ale  of  the  ^company  'delrirered  to 
defendant.  '^Pwisf  aV.  Hawkins^ 
H.ssG.s:  ./^"^  48B 

-..aiSkmj^if),  kf,>  ■  tVLtttm  ^^* 
'  AVER. 


v«». 
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60s  BAILa 

AVERAGE,  GENERAL. 

Where  a  ship  in  the  course  of  her 
vopge.was  run  foal  of  l^  another 
skip  and  daMaged,  and  the  captain 
was  in  conseauence  obliged  to  cut 
aw^y  port  ot  the  ringing  and  to 

.  return  to  port  to  repair  the  damage 
and  cutting  away,  without  which 
iht  Mp  could  not  have  prosecuted 
her  vorage,  or  safely  kept  .the  sea: 
Held  that  the  expences  of  repairs, 
ao  far  as  they  were  ahsolu^y  ne- 
cessary to  enable  the  ship  to  pro- 
secute the  vojrage,  but  no  further, 
and  of  unioadung  the  goods  for  the 
poipose  of  mddng  the  repairs, 
ware  a  general  average.  S^nis 
^e  naster*s  exjiences  during  the 
unloading,  repairing,  toad  reload- 
ing, and  crimpage  to  replace  de- 
aerters  during  the  repairs.  Plummer 
and  Othert  v.  Wttdman^  H.  $s  ^*  3« 
Page  482 

AWARD, 

See  Pleading,  5« 

Sobastflsion  to  two»  so  as  they  made 

.  Ihoir  award  oa  or 'before  a  day 

^ceitah,  but  if  thev  do  liot  by  the 

*  ^nao  afinnBSaid  make  llieir  award, 
dMBi  to  ao  tHunire,  proWded  he 

.  «ake  hw  «wara  on  or  before  a 

wbsafueiit   day^   the   arUitraeors 

.  fiaallj  disagree  be^e  tieir  tane 

Sires,  and  ded^e  they  wiH  not 
Be  aaj  award,  afld  do  hot  make 
any:  tfekl that  the  on^srsre might 
ba  mide,  after  the  fiaid  Ssa^^ 

•  aoaot  of  Hieaift^ilyators,  befeire  die 
tUM  aHow^  tfiem  bid  expfred. 
AMiifea V.  Wrtgktr  H.  ss  «•  5. 559 

BAIL. 

u  M  defendant  who  lias  pat  in  bail, 
^  and  rendered  in  their  diadiarge, 
is  entitled  to  have  the  money  de- 
posited io  the  hatA  of  die  sheriff 
m  hem  wt  bail>  repaid  lo^^kni  voder 


BANKRUPT.'  . 

Stat.  43  G.  5.  c.  4^.  s.  2.  Chddmdt 
V.  Baiiife,  M.  55  G.  3.  Page  28J 
2.  Upon  removal  of  a  cauie  ^cer- 
tiorari out  of  the  court  of  the 
honour  of  G/ofic»fer,  the  pledges 
below  are  discharged  by  putthig  hi 
and  perfecting  bail  above.  Tayhr 
v.  Shapland  and  Another,  M. 
5SG.^.  Page  328 

3.  If  bail  be  pot  in  in  the  coimtj 
where  the  defendant  is  arrested 
upon  a  testatum  capias,  it  is  not  a 
nullity  if  the  county  whdfcce  the 
testatum  issued  appear  in  themar- 
gin  of  the  bail-piece,  and  an  at- 
tachment shall  not  go  against  the 
sheriff.  The  Kmgr.  The  SheHff 
ofABddleses^  in  a  Cause  of  Bridges 
y.  Smith,  H.  ss  t?.  3.  \s32 

BANKRUPT, 

See  Costs,  5.       Lakolobd  AffV 

Tenant. 

J.  The  proving  adebt  under  a  com- 
mission of  bankruptcy,  issued 
against  a  person  wlio  had  befrre 

.  compounded  with  his  nniiiiiiit^ 
and  whose  estate  under  .the  cam- 
mission  had  pot»  n#r  wwM^x^fto- 
duco  154.  in  thefioiind,:buiuwiK», 

■_,  befova  he.  becnnie  bankrapt^imid 

.  the  cnQditan  with  whoml^  oam^ 

Sounded,  the  full  anOunt  efilfaeir 
ebts,  was  held  to  dlschaipa^^he 
hunkrupt  in  respect  oC  hi4  futore 
estate  and  effects  from  an  action 
for  the  debt  so  proved.  Read  v. 
Wr^,  2:5^6.3.  ,^      78 

t.  It  seems  that  the  proving  a  debt 
under  a  commission,  is  an  Action 
by  the  creditor,  within  ;tfie  mx. 
45)  G.t.c.i2ti$.tj^  whidj'deprives 
him  of  his  remedy  by  actioh  agkinst 
tlie  bankrupt  m  the  cases  excqited 
in  Stat.  5  G.  2.  c.  30.  «.  9;         -  i6« 

}.  The  drawer  of  a  bill  of  lixdiatitee, 
who  has  paid  thf  anvMnftoiUie 
holder  after  a  «tofnni86ion  Of  bai^*< 
ruptcy  issued  against  the  li^tdr, 
may  sue  tho  acceptor^  bafore  he 

haa 
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BARON  AND  FBME. 

lias  obtained  bis  certificate,  and 
arrest  him  upon  the  bill,  notwith- 
standii^  the  nolder  has  proved  the 
bUi  un^r  the.  commission.  Mead 
V.  Broham,,  T.  S4  Gr*  3-  P»««  9« 
4.  A  debt  due  to  two  partners  is 

food  to  support  a  coipniission  of 
ankraptcjy  notwithstanding  one 
of  the  partners  is  resident  in  an 

' '  enemy's  country,  such  residence 
not  being  shewn  16  be  on  adhering 
to  the  enemy.  Roberts  v.  Hardy^ 
Wtdhr^  and  Others,  H.  55^-3' 

533 

5^  Where  a  draft  for  raooey  was  en- 
trusted to  a  broker  |o  buv  exche- 
quer biQs  for  his  prindpai,  and  ihe 
brdcer  received  the  laooey  and 
misapplied  it  by  purchasing  Ame- 
rican stock  and  bullion,  intending 
to  abscond  with  it  and  go  to  Ame- 
rica,  and  did  accordingly  abscond, 
but  was  taken  before  he  quitted , 
En^landf  and  thereupon  surren- 
dered to  die  principal  the  securi*- 
tMB  for  the  i4«Mric«n  atock  and  the 
hnllioii,  who  sold  the  whole  «nd 
raeamd  Ae  proceade:  Held  that 
AefltinoipalwaMPtiliM  towith- 
Md4he  waeeeda  fhwi  the  Mssg- 
99m  pf  ibekrolie^  vhct  became 
taBlnBMl>^«»the*r<m  wUdh  he 
.  ^  »i^«iMl  and  mkitfflMi  «he 
.  SWor  onsl  AmM»^,  As- 
i^^mdsht  m  Bttitkrujat,  v. 
.^eir  Tkmmu  Mmur,  HI  55^-3- 

BARON  AND  FBMB. 

Ejectipent  qgalpfl  a  feme  sole  who 
married  b^ore  (rial,  and  yerdtct 
anliudgment  i^nst  hei^  h^  ber 
original  name:  ll^Id  thai  it  was 
regwar  toi  i«^  an  habe»K^  facia« 
ise8sionem»  and  .  fi.  fa.  WM«st 
r  by  due  same  Qame»  thau^  the 
&»  ys9^  inoperat^e*    J>o^  on 

*  «*(?•»•  557 


BILLS  OF  EXCiUNGE,  ^c.  603 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES,    : 

See  Bahkbupt,  3.    PuBAi^mOf  j.  8. 
Fjiactk;Bi  2. 

I  .Where  the  draper  of  a  bill  payable 
to  his  own  order,  and  indorsed  by 
him  to  r.^  and  by  71  to  B-,  upon 
the  bDl  being  dishonoured,  paid 
the  amount  to  B.,  who  struck  out 
his  own  and  T/$  indorsement;,  and 
returned  it  to  the  drawer,  and 
the  drawer  afterwards  passed  it  to 
the  plaintiff:  Held  that  the  plaintiff 
might  recover  against  the  acceptor. 
Cathno  v.  Lawrence^  T.  54  G.  3. 
Page  95 
2.  TheCourtreferred  It  to  the  master 
to  iiee  what  was  due  for  principal 
I  and  interest  on  a  bill  of  exchange, 
I  upon  the  production  of  a  copy  of 
the  bill  verified  by  affidavit  of  the 
plaintiff's  attorney,  the  original 
naving  been  stolen  out  of  his 
pockety  and  no  tidings  of  it  gained. 
jBrefwn  and  Others  v.  Messiter,  M, 

55?' 3*  ^^* 

.  where  the  bolder  o£a  bill  of  eiT- 

change  upon  its  being  dishonoured 

received  part  payment,  and  &r  the 

residue  another  bill  of  eschaiige, 

'  drawn  and  accepted  by  ^eiaons 

not  parties  to  the  originiJ  bill,  and 

afterwairda  ^aued  die  drawer  and 

acceptor  u^on  the  original  hMl  i 

HeUi  that  It  was  sufficient  for  him 

to  prove  i^cesentoient  of  the  aub* 

stitutcd  biU  ta  the^i  acceptor  for 

payment9.and  that  it  waa  disho- 

noui«4s  withoiiKt  provkig  that  he 

flAve  notice  of  the  dishonoiir  te^  the 

draweE  of  tb#  subetitiited    bill. 

BUhop  V.  R(me»    Saw$e  v.  Bayly. 

H.  S5  6^-  3-  "  30* 

BOND. 


^ ., 


BRmOE^ 


e>04    CHARITABLE  USES. 

BSIDGE.     .  . 

Wh\ere  certain  persons  and  their 
siicckssors  were  authorised,  by  aet 
of  parliamenty  to  make  a  river  na- 
vigable^ and  to  tsut  the  soil  of  any 
persons  ibr  maldng^uiyfiew  chan- 
nel, &c  by  virtue  of  which  they 
cut  throt]|p  a  Mshway,  and  ren- 
dered 3t  impassaMey  tad  a  bridge 
was  buflt  drer  the  cut  over  which 
the  p^B^c  passed,  aad>  whioh  had 
been  repairM  by  the  proprietors 
of  tiie  navigal^:  Held  that  the; 
proprietors,  and  nbt  the  county,' 
were  liable  to  repair.  The  King 
Vs  Ktnwm^  if.  jTj  G.  j.  Pkige526 

BRITISH  hlM  BREWERY, 

"See  Assumpsit,  2. 

BROkER, 
Sefi  Banjuiupt,  5. 

..     CERTIORARI, 

See  Bail,  a. 

'  Upon  indictment  against  a  parish  for 
not  repairing  a  l^ghway,  the  ri^t 

^  to  repair  n^i^  qoma  ia  quesliop,^  so 
as  to  ^title  th^  ^parisb.;to  remove 
it  by  certiorari,  though' the  parish 
pleaA  not  ^il^  oidy.     The  King^ 

^  ym  the  Pfoiecui6m'6f  Kw^kmiey 
mdflbt  Others,  v.  lie  InkMiunU 

'    ^Taimton  St.Mary,  H.  55  6.3. 

'CHARITABIiB  USES. 

^fratU  by  deed  executed  and  in- 
,  l,|t^2^  pursuant  t^  thj^  statute  of 
^ ''pi^rtDu^  of  .lands*^(^  trosteeid  and 
y^  &eir  f^irs,  ^tp  tfee  use^.*of  ode  of 
th^^  hi^  heirs  and  iis^rais,  upon 

assigns,  should,  frotti  time  to  time, 

9^  a  vot^  a{u/  A>mi,*'standinfr 

ojg^pafl  ^^e  tands^  &A  if  need 

febuit(tuf  and  pernwt  the  $a$e$ 

^iote  used  as  ajamiluwmk^  the 

grantor  and  anf  of  her jamtfyf  and^ 


COMMITkENT. 

in  dqfauU  therc^,  then  aver  to  the 
9ii€r  trtfste^,  his  heirs  and  asugns, 
was  h^4  not  po  be  witibin  tKe  w^ords 
of  the  statute^  which  ^prohibit  the 
graiiting  pf  tands^  &q^  to  charitable 
uses  unless  the  4eed  be  ieiihoiii 
any  qpndition  or  Tfseriaiianjbrthe 
henffit  ofthegrarftor^  or  any  person 
chiming  under  him.  JJoe,  dtm. 
Thompson^  .v« '  Pitcher  and  Otherst 
H.ssG.%.  "Page  407 

CHARTER-PARTY, 
Ste  Co^KKAirtr,*  i,  ±:    LteM,  2. 

RSLBASE? 

COMMISSIONERS, 
See  Sewers,  CoMMissioHEas  of. 

WlTNI^SS,.  2. 

f30MMITMBNT, 
See  WizMKss,  i. 

1;  A  l^arranti€f.tw<»>jastit■e^.'caah 
mittjng  die-ocdlBecov  :of  the  «sates 
fee  the  fMnh   s£  tUdmaad^  to 

-   the  conn^  V'^^  'Vpon  (soiiiplsint 

'  agmnst  fain  mi«mm^4a«oaoant 
aod^pay  ovaD  Ae  moues.e«llaBted 
by  hun,  adjudginsr  that  hcich»yld 
be  committed  to  Uienol,  theie  to 
remain  nntilieilal  have  made 
a  true  account,  and  until  sudi 
money  as  upon  the  said  account 
should  appear  td  be  remaining  in 
his  hands,  should  be'  paid  by  nim 
or  hjs  iiureties,  iva^'  held  well,  al- 
thougl]^  it  concluded  by  directing 
the  gaoler  to  leen  him  untU  he 
shoidd  ie  3hcharged  ^  due  course 
of  knif.'deprjge  Golf's  case,  M. 
SSG.i.    ,    ,^  '  20J 

e.  A  cQi^fmntmen^  Q>r^hon-payfnent 
of  a  penalty  upon  convictioti  under 
Stat.  106.3*  <?«iS.,  (dog-stealing 
actO  whicb.mi^^,  istobepaid, 
half  to  the  inlonner  and  half  to  the 
poor  of  the  (OuM^'Miet^'theM^ 
tence  fircwdhiitted,  is  good,  if  it 

shew 


COPYRIGHT. 


COSTS. 


605 


•fiew  who  tl)#  informer  is  and  what 
tht  pariah,  altbou^  Qp6a  the  con- 
victiOQ,  as  it  is  recited  in  th^  dom- 
iA!hn'enty  the  tTf/brm^  is  nc$  named, 
and  the  justices  onhf  adjudge  the 

'.  penAtj  to  be  ttppUea  in  such  manner 
as  the  law  directs.  7%e  KiHg  v. 
Hdps,  M.  55  G.  3-  Page  35 1 

3.  The  justices  need  not  upon  the 
conviction  afljodge  that  if  the  pe- 
nalty \ie  ndt  forthwith  paid,  the 
dtiTenpder  shall  be  committed,  &c. 
but  ma^y  after  affirmance  of  the 
conviction  upon  appeal,  commit 
the  iiffender  fior  retivipg  to  pay 
the  penalty,   .  io. 

qpMPANY, 

^AsSUMPSITi  2, 

CONSPIRACY, 
See  Indjcxmkvt,  a«    Nbw  Trial. 

CONStTL. 

A'  reMmt   merehant   of  LtnuhUf 

r^ho'is  raMOitieAaiid  act^  at  con- 

'  su^itvti  ibreign  prittoe,  19  not  ex- 

<'4nnpted'firom  aapostrispon  noesne 

-ifip<H5es^ir,^9$msk  aud  AnoAfr  v. 

'  Atibr;«-and'  iMMI  ▼•  Smt^  •  M. 

.    5j^flf/t3l'   ••       r.ii^,    .1  .    284 

tTgQiij^  convict^pn  by  two  jiistlces  for 
an;^  fiterice  ajnunst  stat.  17  G.  3. 
c^^Js.i^  if  the  justices  at  the 
tuxi^^  pf  such  conviction  make 
known  to  the  party' convicted  his 

;  lypii  to. appeal,  and  he  declines 
,  ^ppe^in^  wy  nef^  nbt-^o  pn  to 

\  inform  hup  of  me  necessary  steps  to 
^be  taken  fn  order  to  appeal.  The 
Mm  ▼-  Th0,  Justices  cfihelVesi 

iWvmy'if  ^"orhhire,  H.  i}^  G.  3 
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A^^wv^gm^,9f  copynght^f  a 
song  mw  be  in  writing,  in.  order 


.  to  entitle  the  assignee  to  maintain 

an  action  oh  tiie  case  \ot  pirating 

it.    Pmer  v.  Walker^  X-  54  G.3. 

.      Page; 

,   ,     CORPORATION, 
/Se^MAKDlMua.' 

The  stft.  32  .G..3.  c.  58.  does  not 
bind  an  g^Scer  ^of  a  coqipration^ 
!ynrii)g  the  custody  gf  t^  records, 
to  permit  my  member  ^  the  oor- 
pon^n  to  i^spec^.the  order  for 
the  admifsion  ai»d  swearing;  i^  of 
the  fr^me|)9.  ^c^  of  th^  corpor- 
ation rand,  t^refore^  wherc^  Uic 
towntclerkotfered  to  pennit>«n  in- 
spection  of  the  entries  made  upon 
staaofil  qf  tht  admission  aad  i^vear- 
ing  m  of  hurgesses,  but  refused  an 
inspection  of  the  common-council- 
book,  in  ifl^ch  it  was  usual  to 
enter  the  order  for  the  admission 
and  swearmgin  of  the  burgesses 
Held  that  he  did  not  thereby  incur 
a  penalty.  David  ^f.  Hunlfhr^s, 
Af.  JsG.j.    •  223 

.COSTS, 

See  Dis^irriiruAiiCE.  Iwouirv, 
Writ  of.    Practice,  7.  ' 

1.  Sxpepces  of  a  person  seat  t^  in- 
m^ife-  a^r  the  subscribing  ^vit, 

.  nesseaito  a1>ond  not  allowed  i^  the 
^itfitionofcopts.  Lai9i(gY^BMoeSt 
r.54G.3.  -89 

2.  Parish  officers,  or  persons  acting 
on^ok^behBU;  are- not  entitled, 
under  stats.  7  Joe*  i.  c.J,f  and 
21  ^(oc.  t.  c,  12.,  to  double  'coats 
upon  judgment  as  hi  Odlie  of^it^lion- 

^suit  m  an  actioh  oroUMit  ai^inst 
them  ^for  th#  priiie '  Of  goo^'sokl 

"an^'^tivered  to  them  for  the  naa 
of  the  poor.^^^^A»Wiian/ V.  BrmMe^ 

^3.  Jt  jpUiIAtiff  who  had  Iain  la^riaen 
more  thaA  f  2Ui^nths  under  an  ex^ 
effution  fbr  tnk  costs  of  a  noosuit^ 
liot  amounting  to  2df.  is  entitled 


6o« 


COSTS.' 


to  be  dbchtrgad  under  ^<f,$. 
c.  Ttt.  RoyhSiee  v.  HtwHngf  M. 
rcfiCs^  Plgei82 

4,  The  Co«rt  will  not  grant  a  role 
that  the  plaintiff  may  give  security 
for  costs,  unless  application  has 
been  made  to  him  to  give  security. 
Bass  V-  ClivCy  M-  55  ^-  3-        28  a 

5,  By  51  G.3.  tf.  30.  (inclosure  act,; 
«  any  person  ^satisfied  with  the 
determination  of  the  commissioners 
may  bring  an  action  against  the 
person  in  whose  favour  such  de* 

-  termination  shall  have  been  made> 
and  if  it  shall  amear  that  the  par^ 
claiming  is  entitled  to  a  qualified 
or  less  interest,  the  lOry  may  de- 
elai«  the  same  on  tneir  verdiet, 
to  be  indoraed  on  the  pOstea,  m 
addftioB  to  the  vordiet  ghren  on 
the  issue  joined,  but  the  6Ms  of 
sueh  ttciim  shall  abide  and  be  deier- 
mned  bu  the  verdsd  gtoen  upon  the 
issue jonted:-*  and  action  broagfat 
aeainsi  defendant  for  claiming  right 
of  common  in  respect  of  91  acres^ 
and  upon  the  general  issue,  the 
declaration,  consisting  only  of  one 
count,  verdict  for  plamtiff  as  to  zo 
acres,  and  for  defendant  for  the 
residue,  and  indorsement  on  the 
postaa  that  jury  find  the  right  of 
eommoB  in  respect  (^66  acres,  Ac.  i 
Held  that  pkintiir  was  entitled 
to  general  costs.  Durham  v.  The 
Msaqms  ef  Heftfofdj  M.  55  0. 3. 

6,  Where  plaint  sued  defendftnl  fo^ 
a  debt  before  the  bankruptcy  of 
defefiditet,  aad  i^ettt  on  mMk' the 
suit  after  his  Uankroptcy,  and  bad 
judfAentt  and  defendant  ^btftihed 
his  cetft^fcase,  and  afMrwards 
btougfit  a  wrU-of  errors  whidi*#aiB 
iion»pre»i!id^<iwl  costs  of  noiHitiM. 
i»  ctrror  4>/MdeA  against  him :  Held 
tha^  the  defendant  wai  disobarged 
byikia  oeftttdM^kromthetffe eosta.^ 
Aoe^ €mi \aaei«l^ir^^' Ambrose,  M. 


covb^ant; 

7.  Sereral  jHsrsons  wer^  heW  *Ai- 
tilled  to  costs  utider  stat  c  H^  & 
'  JIf.  c.  tt*.  as  prosecutors  Of  an  b- 
dictment,  removed  b^  certiorari^ 
for  not  repairing  a  higfaway»  one 
as  constable  orme  manor  within 
which  the  highway  hy,  the  others 
as  parties  grieved,  they  having 
usea  the*  way  for  many  years  m 
passing  and  re-paasEng  from  their 
nomes  to  the  next  market-town, 
and  being  obliged,  by  reason  of  die 
want  of  repair,  to  take  a  more  cir- 
enttons  route.  T%e  King,  on  the 
Prbiecutian  of  Kimberley  and  fiot 
Others,  v.  The  InhabitanUofTasm' 
ton  St.  Mary,  H.55  G.j.  Fage465 

,  COVENANT, 

I.  The  charterer  of  a  ship,  who  cor 
venants  to  send  a  cargo  alongside 
^  a  foreign  port,  is  not  excused 
from  sencung  it  alongside,  though 
in  consequence  of  the  prevalence 
of  an  infectious  disorder  at  die  port 
all  public  intercourse  is  prohibited 
by  the  law  at  die  port,  and  diooj^ 
he  could  not  have  communication 
without  dan^  of  contractinff  ;and 
communicating  the  disorder ;  ui,ere- 
fore  where  to  covenant  for  not 
sending  a  cargo  alongside  at  dV 
brakart  defendant  pleaded  that  f 
pestilent  and  inf^tious  disorder 
prevailed  there,  and  therefore  all 
mtercodrse  was  prohibited  by  Uie 
law  of  the  place,  ai^  becafD^  iwr 
practicable,  without  immin^t  dan- 
ger to  the  persons  concerned  of 
contracting  and  g*<ynimniii5»nf^M  the 
same,  and  defendant  was  pnevfealed 
firom  sending  alongside  durmffa)! 
that  time,  of  whi^  plamtiffj|^ 
notice,atfd  thereupohdepartedwi^ 
his  ship  on  her  return :  repUcatiffi^ 
that  defendant  n^wht  l^f^ve  seoj^  t^ 
cargo  alongside  before'  ^'^e|f^ 
Course  became  unlawtil  or  miprac*' 
ticable,  but  fefyed,  an(f  thereupon 
plaintiff 


DEBT. 

plaiatiff  departed,  with  his  ship  by 
the  consent  of  defendant's  a^eat : 
Held   that  defendant  was  hable. 

Barker  v.  Hodgtmh  M*Si  G-  3* 
Page  367 
2.  Where  by  charter-party  between 
the  ship-owner  and  freighters,  the 
ship-owner  covenanted  to  proceed 
from  L.  to  Napkip  and  there  make 
a  right  and  true  delivery  of  the 
outward  cargo,  and  having  $0  done 
receive  on  board  a  return  cargo, 
leatraint  of  princes,  8cc  excepted, 
and  the  freighters  covenanted  in 
consideration  of  the  premises  that 
a(  N.  they  would  find  and  provide, 
as^  they  £d  wtrrani  and  assure  to 
the  shtp-cwner,  a  full  and  complete 
return  cargo,  &c  and  that  1750/. 
shonld  be  paid  on  delivery  of  ^e 
outward  cargo,  which  should  be 
considered  as  earned  for  outward 
freight :    Held  that  in  covenant 
a^nst  the  freighters  for  not  pro- 
Tiding  a  return  cargo  at  N.  they 
coula  not  plead  in  excuse  of  per- 
formance that  the  outward  cargo 
was  seised  by  the  government  at 
N.  and  never  delivered  to  them; 
for  the  delivery  of  the  outward 
cargo  was  not  a  condition  prece- 
dent to  the    providing  a.  return 
cargo :  but  the  delivery  of  the  out- 
wara  cargo  was  a  condition  pre- 
cedent to  the  payment  of  the  1 7  <o/«, 
md  therefore  a  breach  assigned  for 
non-payment  thereof  was  under 
these  circumstances  not  sustain- 
able. Storer  v,  Gordon  and  Others, 
iW.  S5  Ch,  3.  308 

DEBT,  • 
See  CoRPOBATiov.    Vxhus. 

IMit  fe  rent,  without  shewing  in 
what  parish  the  lands  were  situate, 
and  a  particular  pf  plaintiff's  de- 
mand, describing  them  in  a  wrong 
|iaiidi,  yet  it  waft  held,  that  plain- 
tiff miglit  recover,  it  notappear*^ 
iii{(lhataftjmiirepresenution  was' 


DEVISE. 


6c7 


Inteadedf  or  that  defendant  held 
more  than  one  parcel  of  land  of 
plaintif  so  as  to  be  misled  by  it. 
Daxnes  v.  Edwards^  H*  55  G.  3. 
Page  380 

DESERTER, 
See  Justices,  2. 

DETAINER, 
&ePaACTicB|  3, 

DEVISE, 

See  EviDBNCB,  i.    Power, 

I .  Devise  of  all  testatrix's  real  estates 
to  the  use  of  B.  F.,  the  husband  of 
her  nieoe,  for  ^e^  and  from  and 
immediately  after  his  decease,  then 
to  and  to  the  useof^e  2d,  3d, 
4th,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  B.  F. 
by  his  said  wife  (except  the  first  br 
ddest  8on>  severally,  and  succes- 
sive! vj  ana  in  remainder  one'afler 
another,  and  of  the  several  heir9 
male  of  the  body  of  every  such  son 
and  sons  (exeept  the  said  first  or 
eldest  son  J;  and  for  default  of  such 
issue,  to  the  use  oTF.S^  youngest 
son  of  another  niece  of  the  testa- 
trix, for  life,  ftc.rHefd  that  the 
remainder  to  the  sons  of  B.  F. 
(who  had  no  children  at  the  date 
of  the  win,)  was  net  a  conthigent 
remainder  to  such  son  as  should  be 
the  secMMl  son-of  jff.  Jl  at  the  iehth 
of  B.F.,  not  ar  vested  remainder  in 
the  second  or  other  son  cf  B.F. 
liable,  to  be  divested  by  his  beteofii- 
in^  the  fir^t  or  eldest,  by  the^eatii 
oThiaaMer  brother  in  thb^liffetlme 
o(,B.F^  but  a  vested  imicfbailttle 
refBoainder  in  the  sacDiM  or  other' 
son  0f  A/*,  who  dkdnHh  be'^bom 
liting  an.eldec ;  and  tfaerefbre  J^.  F. 
haymg  had  four  sotn^af  wkoift  Ihe 
2d  and  sd,^  and  2d  «nd4th;  t^^e 
in  existence  at  the  same  time,-iltxt' 
dl,  except  the  4th,  died  m  the 

life- 


teS 


DEVISE. 


lifetwe  ofB.  F.  irHhoat  imm^  held 
that  the  siiryiviiig  son  waa  entitled 
under  the  devise.  Driver  ex  dem. 
Frank  v.  Franks  7*54  G.  3.  Ftage  25 

a«  Devise  of  lands  to  trustees  and 
Aeir  heirs  in  trust  to  the  use  of  W. 
B.  B.  and  his  Arst  and  other  sons 
m  strict  settlement,  remainder  to 
•7.  B.  and  his  first  and  other  sons 
in  strict  setlement,  with  power  to 
'  the  trustees  from  time  to  time  dur- 
ing the  minorities  of  the  persons 
to  whom  the  premises  should  de- 
scend,  and  to  any  tenant  for  life, 
to  grant  any  lease  of  all  or  any 
pan  of  ike  lands  so  umitedy  so  as 
there  be  reserved  the  ancieni  and 
accustomed  yearkt  rentf  SfC. :  Held 
that  a  lease  by  W.B.  B.  of  part  of 
the  lands  devised,  in  several  par- 
cels, in  one  of  which  parcels  were 
included,  together  with  lands  an- 
ciently deidsedf  two  closes  never 
before  demised,  at  one  entire  rent, 
viz.  die  ancient  rent  for  that  part 
which  had  been  an  Jentlj  demised, 
was  void,  for  the  whole  of  the  lands 
included  in  that  parcel,  as  well 
the  lands  never  before  let  as  those 
anciently  let:  but  it  seems  to  be 
good  as  to  the  other  parcels,  which 
contttDod  only  lands  anciently  de- 
mised, and  on  each  of  which  there 
was  a  several  reservation  of  the  an- 
cient rent.  Doe^  on  dem,  of  Edw* 
Freeman  Bartlett^  v.  Rendk  and 
Others^  T.s^G.3.  99 

3*  The  testator  being  tenant  ^fcopy- 
iMdd  premises  at  Crondattf  under 
Ibttr  several  admissiona  to  the  us^ 
of  himself  for  life,  and  of  such 

raon  as  he  should  appoint,  and 
default  of  ampointment  to  the 
me  of  hiaMielf  m  fee,  subject  to 
certain  §iiit  rents,  and  being  seised 
and  poaaaaed  of  other  real  estates 
in  Great  Britain  and  Ireland,  and 
ftf  a  leasehold  estate  bald  under 


two  leases  at  Blamiy,  devised  his 
vAtde  real  estate  iaJands  in  Oreat 
Britain  or  Ireland,  to  bia  wife  for 


life,  and  after,  bar  death  to  be 
divided  betwee|i  his  two  nephews 
and  their  resp«»etive  isaue;  and  in 
default  of  such  is^oe  to  be  divided 
between  the  children  of  his  nieces, 
Ac- ;  amd  bv  codicil  recitfag  thai 
he  had  ordered  flU  his  estate  in 
Great  Britain  and  Ireiao4»  M&er 
the  deceaae  of  bis  nepbeiEa  witfa^ut 
.  issue,  to  be  divide<C  ^c*  Jie  .re- 
voked the  same, .  aad.  Mbcw  dwt 
division  devised  his  uMe  realetiate 
to  B*  and  his  heirs  male,  <te».  apd 
devised  his  two  leases^  vjstk  tha.fast 
rents  of  h^  lands.imCwaiaSiasid 
in  Blansby  to  JB.  after  his  wile's 
decease;  Held  that  J3.,  aft^r  the 
wife's  death,  took  a  fee  in  the 
copyhold  jpraniias.  J.B*  Catk" 
herty.P.&.Lfimfmea,  T.§4.G.$. 
1^158 

4.  Devise  of  all  aty  leads  at  A, to 
J.  Af .,  my  cousin  and  heir  at  lipr, 
his  heirs  and  assifgaa  for  ever*  mo- 
yided  that  he  or  his  beka.da»  mh- 
in  six  months  after  my  daoaase, 
assure  to  A.  Af.and  to  his  chiUren 
the  copyhold  premiaes  at  JL9  and 
in  de&ult  thereof  to  A.  Af.  far.  life, 
and  ftom  and  after  his  deoMse  to 
his  children  liviag  at  the  tane  of 
his  decease,  their  heirs  and  1 
for  ever,  1 
«/.  M.  and  jR.  M.  died  minianried 
before  the  deviser:  Held  that  thia 
was  not  a  lapsed  devise  of  the 
whole  interest,  so  as  to  beloag  to 
the  heir  at  law  of  the  deviser>  bnt 
by  reas<m  of  the  coalaigaBi  in- 
terest which  reouia^  a»iiiptied 
of,  if  <&  Af.  should  not  asMre,  and 
R.  Af.  should  diiK  vridkotttoUldfea, 
the  residuary  devisees,  ia  aihoai 
was  devised  all  the  rest  of  the 

.  devisor's  Issids,  &c  wbeaaaaaaar 
situate,  &c.  were  entitled.  Jlse:i^ 
WeUs  and  (Mere  Y.Sae$t4 
othery  M'SSC-S* 

$.  Devise  oftoitatat'a  I 

.  dea  toir.£,.,  wiA<aXk 
book^Ubt^  taiMriirid^aads  aad 

far. 


EVIDSNCE. 

fimiitfire  IbOPfttm  hihn^ixif,  after 
ptofmrnt  qf  hit  didfti,  tegacps^^  Ike, 

dem^  Jadci&n  ▼..  Bmnsbcthtmf  H. 
55  G.J.  Pi4ge5i6 

6,  PftftWfr  *' "  tfl  toy  lands  in  T.  to 
.  i<.  A  duriiig  her  nahitel  Hfe,  and 
Mer^her  death  to  T^JB.,  his  Keirs 
and  9ittigbty  aod  f«f  waot  df  heirs 
hegotieik  by  71 JB.  to  itf.  fi.  aad 
jB.A,  $»cept  2o\.  to  be  paid  out  of 
WtpoHiftke  faivcb  fo M.  B.  Held 

'  that  M.  and  £.  i7.  tooi^  only  for 
W$.  Bffi  d.  Fitter  and  Elhaheih 
M9Wyt^.D&^H.siO.$.    5i8 

filtSCOimNUANCE: 

A  diBContinmnceof  a  fenner  action 
is  Bat  oompteia  ao  as  to  eMitle  the 
plaimiff  to  arrest  the  defendant 
upan  •  fre^  vnty  until  Aephtip- 
tV  baa  taxed  Oie  costs.  MoUmg 
mtdOtken,  Aselgrtees  ofWhke  and 
.  LMrei^  Bmd^eptt,  v.  Buddwkx, 
T^^^G.%.  153 

DISTRESS,       . 
See  Yariancs,  a. 

DUAINS, 
SaaSawBM,  Cemmimmers^^ofi' 

nCBBZZLBMSNt, 
See  IifOicncMsirTy  4* 

SKBMTsCbtTNtRT,  Eestdencein, 
•s.  iSit  BAWKRirn,  4« 

^      ENTRY, 

EVIDENCE, 
Sei^^BwLs  M"  Skohavq*,  3.    Va- 

I.  t>##%)|f  i^aU  the  estate  and  in* 
Vol.  in,     * 


FINE.  609 

dsn'Vhdm,  eidieir  In  ^oss^ion  or 
iieVerBf6|h»  of  or  ih  any  lands,  te-^ 
nemf^ti,  and  hereditaments  at  Oos^ 
comb:"  Held  that  evidence  was 
not  adtnissible  that  another  estate, 
not  at  Casambf  tras  fhnneriy  onit^* 
ed  and  had  been  ever  since  en- 
^yed  with  the  estate  at  Coteombf 
in  order  to  shew  that  it  passed  un- 
der the  devise.  Doe  dem.  Bromne 
y.Greening,  M.  $$  G.  3.  Page  171 
2.  In  pasfi  against  the  sheriff  for  a 
fidse  return  pf  nulla  bona,  an  in- 
quisition taken  by  him  to  ascertain 
tne  property  of  the  goods  tiken. 
under  the  fi.  fa.  finding  them  to  be 
the  property  of  a  third  person,  not 
the  defendant  in  the  eacccution,  is 
not  admissible  evidence  for  iJAe 
sheritt  Olosicpi,PoteyM.s5G*3^ 

EXAMiNATiON, 
&r  Action  on  tm  C^Ssb. 

EXECUTION, 
See  Baron  Ain>  Amb.    Costs,  f^ 

FACTOR, 

See  MONBT  had  and  BBOStTBO. 

femb;  covert, 

Sor  Baron  and  Femb. 
'Justices,  i.' 

;  FINE.      / 

Tenant  for  1^,  rsMdader  to  R.P^ 
in  fee,  and  tenant  for  life  kases  for 
her  lifeand  dies  in*  1799,  ^^  ^^ 
se^  oontmues  in  possessioiyvvlthout 
paymg  rant  tUl  hta  dMCh  in  iSojf 
when  his  son  takes  posaasvon,  and 
continues  without  payiorttot,.  itpd 
in  1807  levies  a  fine  wi£vproclam« 
ationa :  Held  that  the  heir  of  i2.  P^ 
thti  Kefluunder^man,  nfisght  inaiif^' 
tain  ejeetmant  against  the  aan  witl^ 
oat  an  actual  entry  io  a^idnUie 
Ss  finc^* 
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INDICTMENT. 


fine,  or  a  notice  to  determine  the 
tenancy.  Doe  dem.  BurreU  v.  Per- 
kins^ M.  55  G.  3.  Page  271 

FRAUDS,  Statute  of. 
A  contract  for  the  purchase  of  a 
quantity  of  oak  pins  for  the  price 
of  U4>wards  of  10^,  whijjh  were  not 
then  made,  but  were  to  be  cut  out 
of  slabs  and  delivered  to  the  buyer, 
was  held  not  to  be  within  sect.  17. 
of  the  statute  of  frauds.  Groves 
y.£uck,M.S5G.s.  178 

FEAUDULENT  CONVEYANCE, 
See  Assignment. 

FREIGHT, 
See  Covenant,  i,  2.    Lien,  2. 

GENERAL  AVERAGE, 
See  Average. 

HABEAS  CORPUS, 
See  Commitment. 

HIGHWAY, 
See  Certiorari.    Costs,  7. 

ILLEGAL  VOYAGE, 
See  South  Sea  Company. 

INCLOSURE  ACT, 

See  Costs,  5. 

INDICTMENT, 

Se^RiDGE.  Certiorari.  Costs, 7. 

New  Trial. 

X.  Indictment  against  defendant,  who 
was  employed  to  make  bread  for 
the  military  asylum,  which  charged 
that  he  delivered  to  «/•  H,  divers 
(fli)  397  loaves,  as  for  good  house- 
hold bread,  for  the  use  and  supply 
of  the  said  asylum  and  the  children 
belonging  thereto,  whereas  the  said 
loaves  were  not  good  household 
bread,  but  contained  divers  noxi- 
ous and  unwholeioiiie  materiab, 


not  fit  for  the  food  of  man, 
held  sufficiently  certain  without 
shewing  what  the  noxious  mate- 
rials were,  or  that  the  defendant 
intended  to  injure  the  childrens 
health.  Mixing  alum  with  bread 
in  such  manner  as  that  crude  lumps 
were  found  in  the  bread,  was 
holden  to  be  indictable.  The  Kimg 
V.  John  Dixon f  T.  54  G.3.  Page  1 1 

2.  It  was  held  an  indictable  ofence 
to  conspire  on  a  particular  day  by 
false  rumours  to  raise  the  price  oi 
the  public  government  funds,  with 
intent  to  injure  the  subjects  who 
should  purchase  on  that  day,  and 
that  the  indictment  was  well  enough 
without  specifying  the  particular 
persons  wno  purchased,  as  the  per- 
sons intended  to  be  injured,  and 
that  the  public  government  funds 
of  this  kingdom  might  mean  eidier 
British  or  Irish  funds,  which  since 
the  Union  were  each  a  part  of  the 
funds  of  the  United  Kingdom.  The 
King  V.  De  Berengerand  Oikerh 
T.s^G.^.  67 

3.  The  Court  will  take  judicial  no- 
tice that  a  war  exists  between  this 
country  and  a  foreign  state,  which 
war  is  recognised  in  different  acts 
of  parliament,  and  therefore  an 
allegation  to  that  effect  need  not 
be  proved.  ib* 

4.  In  an  mdictment  upon  39  G.^. 
c.  85.  for  embezzling  bank-notes,  it 
is  a  sufficient  description  of  the 
notes  to  say,  divers,  to  wit*  nine 
bank-notes  for  the  payment  of  di- 
vers sums  of  money,  amounting  in 
the  whole  to  a  certain  sum  of  mo- 
ney, to  wit,  the  sum  of  9/.,  and  of 
the  value  of  92..*  and  if  in  the 
body  of  the  indictment  it  be  ai* 
leged  that  Uie  defendant  received 
them  as  clerk  on  account  of  his 
employers,  and  feloniously  em- 
bezzled the  same,  the  indictment 
may  conclude  *'  and  so  the  de-* 
fendant  did  feloniously  steal,  take, 
and  carry  away  the  bank-notes," 

layiBg 


INSURANCE. 


JOINDER. 
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laying  them  td  be  the  property  of 
his  employers ;  for  that  is  the  sta- 
tutable conclusion  from  the  facts 
alleged  in  the  body  of  the  indict- 
ment.     The  King  v.  Johnson,  H, 

5.  A  count  for  embezzling  bank- 
notes upon  the  statute  may  be 
joined  with  a  count  for  larceny,  ib, 

INFANT, 
See  Pleadino.  g. 

INFERIOR  COURT, 
See  Practice,  i. 

INQUIRY,  >r»^e/^ 
In  debt  upon  a  replevin  bond,  as- 
signing for  breach  the  not  making 
a  return  of  the  floods  distrained 
for  rent,  the  plaintiff  may,  after 
signing  judgment  against  the  de- 
fendant for  not  returning  the  de- 
murrer-book, tax  the  costs  and 
issue  execution  for  the  costs,  and 
the  amount  of  the  goods  distrained 
as  indorsed  on  the  replevin-bond, 
without  executing  a  writ  of  in- 
quiij.      Middkton  v«  Bryany  T, 

INSOLVENT  DEBTOR. 
An  insolvent  debtor,  who  has  taken 
the  betieiit  of  54  6. 3.  c.  28.,  is  not 
liable  to  arrest  upon  a  subsequent 
promise  to  pay  a  debt  contracted 
prior  to  the  day  prescribed  in  the 
act.    Wilson  v.  Kempf  H.  55  6. 3. 

595 
INSURANCE. 
I.  A  licence  granted  upon  the  re- 
presentation of  W.  V.  on  behalf  of 
different  BrUish  merchants  for  per- 
mitting a  ship  (by  name)  to  pro- 
ceed under  any  colours,  except 
the  Fretwhf  with  a  .cargo  of  such 
goods  as  were  permitted  by  an  or- 
der' in  council  to  be  exported  from 
London  to  any  ports  within  certain 
limits,  the  whole  of  the  country 


within  those  limits  being  in  hosti* 
lity  with  this  country,  was  held  to 
protect  the  property  of  an  alien 
enemy  residing  in  the  hostile  coun- 
try, shipped  on  his  account  in  this 
country;  and  therefore  an  insur- 
ance for  his  benefit  was  held  legal. 
HuUman  and  Another  v.Whiimon* 
Same  v.  Scott,  H.  55  G.5.  Page  3^7 
2.  A  policy  of  assurance  00  freight 
and  goods,  per  ship  named,  at  and 
•  from  Portneuf  to  London,  toflr* 
ranted  to  sail  on  or  before  the  29th 
g^  October,  and  on  the  26th  the 
ship  dropped  down  from  Portneuf 
with  an  incomplete  crew  for  the 
voyage,  and  on  the  38th  reached 
Quebec,  which  was  the  nearest 
place  where  she  could  obtain  a 
clearance,  and  there  completed  her 
crew,  and  on  the  29th  obtained  her 
clearance,  and  sailed  the  next  day: 
Held  that  the  dropping  down  from 
Portneuf  to  QuelMte  on  the  26th 
was  not  a  compliance  with  the 
warranty.     Ridsdale  v,  Neumham^ 

^'  $5  G^- 3*  .  456 

3*  Pobcy  of  assurance  on  ship  at  and 
from  Memel  to  the  ship's  port  of 
discharge  in  England,  f»arranied  to 
depart  on  or  before  a  particular 
daif  :  Held  that  this  warranty  re« 
omred  not  only  that  the  ship 
snould  set  sail  on  the  voyage,  but 
that  she  should  be  out  of  the  port 
on  or  before  the  day ;  and  there- 
fore  where  slie  set  sail  on  the 
voyage  before  the  day,  but  was 
detained  within  the  harbour  by 
adverse  winds  until  after  the  day, 
this  was  not  a  compliance  with  tlbe 
warranty.  Moir  v.  The  Royai 
Exchange  Assurance  Company,  H. 
55  G- 3-  461 

JOINDER. 

A  count  for  embezzling  bank-noter 
upon  the  statute  may  be  joined 
with  a  count  for  larceny.  Th^ 
King  V,  Johnson,  //•  gg  C  3.    539. 

S  0  a  JUP6« 


6ii  LANDLOBD  ANP  TENANT, 

JUDGMENT, 
S^e  Abatement. 

JUSTICES, 
^  Appeai*,  2« 

l«  A  juBtice  of  &e  peace  ma|r  com- 
mit arfene  covert  who  ii  p,  mate- 
rial witnefts,  upon  a  charge  of 
felony  brought  before  hun,  and 
who  refuses  10  appear  at  the  aesions 
to  give  evideiioe,  or  tolbd  aureties 
for  her  appearance*  BennH  and 
Wife  v«  Watmn  end  AnOker,  T. 
54  G.  3.  Page  I 

f  •  A  justice  before  whom  a  deserter 
is  brought  and  oommitted  to  the 
county  gaol,  mayv  if  the  deserter 
is  imble  to  bear  the  charges  him- 
aelf,  direct  the  expences  of  con- 
veying him  thither  to  be  paid,  by 
the  treasurer  of  the  county,  to  the 
constable  of  the  parish  who  found 
and  apprehended  him  in  the  pa- 
rish, imd  comreyed  him  to  the 
gaoL     The  King  v.  Pierce^    T. 

'  54-^.5.  62 

XANDLDED  AND  TENANT, 

See  Debt* 

]•  Demise  for  years  to  5.,  and  S. 
covenants  that  he,  his  executors, 
administrators,  or  assigns,  would . 
not  assign  the  indenture,  or  his  or 
their  interest  tisercin,  or  assign 
the  premises  to  any  person  what- 
soever^ without  consent  in  writing 
of  lessor.  Proviso,  that  in  case 
S,,  his  executors,  administrators, 
or  assigns,  should  part  %vith  his  or 
their  interest  contrary  tb  his  cove- 
nant that  lessor  ni^ht  re-enter. 
S,  deposited  the  lease  as  a  security 
for  money  borrowed,  and  became 
bankrupt,  and  the  lease  was  sold 
by  direction  of  the  Chancellor  to 
pajT  that  debt:  Held  that  the 
assignees  under  the'  commission 
miffht  assign  the  leafte  to  th^  vendee 
wi&out  consent  of  the  lesfeor.  Doe 

I 


LIEN. 

dem,    Goodbehere    ▼•  Bevan^   H* 

SS^i'  Pa«i»85S 

2.  Tenant  may  shew  his  landloras 
title  at  an  end,  in  ejectment 
brought  agamst  hhn  by  &e  land- 
lord. Doe  d.  Jwokmn  v.  Emu- 
batham^  H.  55  G.3.  516 

LARCENY, 
See  Indictment,  4, 5. 

.    LEASE, 
See  Devise,  2»     Landlord  and 
T^ANT.    Powsa,  I.     Settle- 
ment BT  Tenement  qv  loj.  a 
Yeak,  I. 

LICENCE, 

Stftf  Insurance,  i. 

It  seems  that  under  a  deputation 
from  the  commissioners  of  stamps, 
authorizmg  H.  and  5.,  collectors 
of  the  post-horse  duties,  to  grant 
licences  to  persons  to  let  post- 
horses,  a  licence  by  H»  for  S.  and 
self  is  well  enougfi*  Smith  qnd 
Another  q^  ^.,  i^c*  v.  Moss,  T. 
54  G.J.  15 

LIEN. 

!•  A  llrinter  en^>ldyed  .to  pcml  cer- 
tain numbers,  bu(  not  all  con- 
secutive numbers,  of  an  entire 
work,  has  a  lien  upon  the  copies 
not  delivered  for  his  general  ba- 
lance due  for  printing  the  whole  of 
those  numbers*.  Bi3ceand0il^Sy 
Assignees  ofStratford^  a  Bankrupi^ 
V.  NtchoUonf  M.  55  G.3.         167 

2.  Where  by  charter-party  the  ship- 
owners  oovenanled  to 'receive  a 
full  cargo,  and  die  freighter  to 
load  dlie  same,  and  to  pay  so  nmch 

-  for  every  ton  of  &a,  iccm  wUch 
should  ba  delivered  at  the  king's 
beams  «t  JL.,  and  ao  muchfiar.diem 
for  d^mutnige,    and  die-paslies 


LIMITATION  OF  aIcTION. 

ciallj  the  ship-owners,  the  ship» 
her  tackle,  ana  appurtenances,  and 
the  freighter,  the  goods  to  be 
laden  and  put  on  board,  in  a  penal 
sum,  for  the  performance  of  every 
article  contained  in  the  charter- 
party  :  Held  that  the  ship-owners 
had  not  a  lien  upon  the  goods  ac- 
tually brought  home  to  £•  for  a 
sum  of  money  claimed  to  be  due 
in  respect  of  goods  which  were 
put  on  board  at  the  loading  port, 
but  afterwards  relanded»  and  re- 
stored to  the  agent  of  the  freighter, 
under  process  of  the  law  at  the 
loading  port,  nor  for  a  sum  claimed 
for  dead  freight,  nor  for  a  sum 
daimed  for  demurrage.  Birle^, 
Amgnee  qf  Holt,  Bankrupt,  v. 
Gladstone  and  Another,  M.  55  G.  3. 
Page  205 

LIMITATION  OF  ACTION. 
Where  a  canal  company  were  em- 
powered to  supply  the  canal  with 
#ater  fVom  all  streams  whatsoever 
within  the  distance  ti£  2000  yards, 
except  as  thereinafter  mentioned 
with  a  proviso  that  nothing  should 
extend  to  authorize  them  to  take 
waterfrom  certain  specified  streams 
between  lotb  June  and  10th  Sep- . 
tember,  except  »only  that  if  one  of 
those  streams  should  overflow,  the 
same  may  be  taken  into  the  canal 
%o  long  as  such  overflowing  shall ' 
continue!, .  and  tfuU  sJl  actions 
should  be  brought  ibr  any  thing 
to  be  done  in  pursuance  of  the  act, 
or  in  the  execution  of  the  powers 
and  authorities  before  given,  within ' 
six  calendiir  te^nths  after  the  fact 
committed ;  or  in  case  of  continu- 
ation efi'daniBges^  within  three 
tcaleiMbr.nDntbs-aftef  the  fcom- 
mkting  such  dwnages  shall  have 
ceased.:  Held  that  the  taking 
and  coiltintiiiig  to.  take  the  water 
by  the  companjT  from  the  speci- 
fied streams  doriog  the  prohibited. 
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times,  might,  nevertheless,  be  so 
far  a  thing  done  in  execution  of 
the  powers  and  authorities  given 
them  by  the  act  as  to  entitle  the 
company  to  the  protection  of  the 
act  as  to  the  time  of  commencing 
the  action  against  thett.  And 
therefore  an  award  whi<^h  found 
that  they  did  take  the  water  from 
two  of  the  specified  streams,  Ac. 
during  the  prohibited  times,  and 
when  tlie  other  stream .  did  not 
overflow;  and  consequently  that  it 
was  not  done  in  pursuance  of  the 
act,  or  in  the  execution  of  its 
powers  and  andioritie»raod  there- 
fore not  within  the  protection  of 
the  act  as  to  the  time  of  coBunenc- 
inff  the  action,  was  ill.  Gaby  v. 
Wiks  Canal,  H.gS  G^S^Pi^efSo 

MANDAMUS, 
See  APFiPAViTy  4.    Cokvictiok. 

By  charter  7  H.  3.  the  mayor  of  Li' 
verpool  is  appomted  to  be  elected 
oi|t  of  the  41  common  council'^ 
men,  and  every  mavor  is  appointed 
an  alderman;  and  it  is  granted 
*^  quod  quandocunque  acciderit 
aliquem  majoremy  &c.  aut  aliquem 
vel  aliquos  de  ballivis,  vel  de  com- 

..  muni  concilio  vill.  prsd.  pro  tem- 
pore ^xistenU  obire,  seu  ab  officio 
suoj  vel  ab  qfficiis  suis,  amoveri, 
vel  decedere,  sive  gft^re  recusaref 

2uod  tunc,  &  in  quolibet  tali  Qasu» 
r  idonea  persona,  vel  al'  idonea 
persoQse,  de  tempore  in  tempus, 
^  &  in  offic\iimis,  vel  ^d  &  in 
offic*  iilorum  sic  amot',  vel  obeunt', 
sive  stare  recusant',  eligetur,"  4rc.; 
and  by  subsequent  charters  every 
.  aldennan  is  appointed  a  justice  for 
the  town:  Held  that  the  defend- 
anty  who  W^  9  common  council- 
man,  and  had.  opce  served  the 
office  of  mayor,  and  acted  as  ius- 
tice  for  the  town*  but  had  shice 
quitted  the  town,  and  resided  four 
S  s  3  miles 


«I4  MONEY  HAD  AND  KECEIVED- 

miles  distant,  having  only  a  banlc^ 
.  there,  and  was  an  acting  magistrate 
for  the  county,  was  not  entitled  to 
refuse  to  stand  at  a  subsequent 
election  of  mayor,  though  the  serv* 
ing  that  office  would  compel  him 
to  remove  his  residence  to  the 
town,  and  prevent  his  acting  as 
magistrate  for  the  county;  and 
therefore  the  Court  granted  a  man- 
damus to  take  upon  himself  the 
tiffice,  he  having  been  elected  at 
such  subsequent  meeting.  The 
King  V.  Leyland^    M.  j$  G.  3. 
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NEW  TRIAL. 
.  The  presence  ofall  the  defendant* 
convicted  of  an  indidment  for  a 
conspiracy  is  necessary  in  order  to 
move  for  a  new  trial  on  behalf  of 
any  of  them.  The  King  ▼.  Aiken 
and  Others,  T.  54  (r.  3.  ^  Fage  9 
.  S.  P.    The  King  v.  Ld.  Cochrane. 

10.  «• 


MARRIAGE, 

See  Agreement*   Settlement  by 

Marriage. — And  notes  at  end  of 

case  The  King  v.  The  Inhabitants 

of  BiUingshurst,  M.  55  G.  3,  259 

MISNOMER, 
See  Amendment. 

MONEY  HAD  AND  RECEIVED. 

Where  defendant  received  from  his 
principal  abroad  a  bar  of  silver,  and 
took  it  to  plaintifi,  who  melted  it, 
and  sent  a  piece  to  an  assayer  to  be 
assayed  at  defendant's  expence,  and 
paid  a  nrice  for  the  bar  to  defendant, 
as  for  the  numberof  ounces  of  silver 
which  by  tHe  assay  it  was  calculated 
to  contain,  which  number  was  after- 

•  wards  discovered  to  exceed  the 
true  number:  Held  thatplaintifi 
mighty  afler  having  offered  to  return 
tbe  bar,  have  money  had  and  re- 
ceived against  defendant  for  die 
-price  thus  paid  to  him  under  .a 
mistake,  although  defendant  had 
forwarded  his  account  to  his  prin- 
cipal, and  in  it  had  placed  ihe 
price  received  to  the  credit  of  his 
principal.  Cox  and  Others  y.  Pren" 
^ice,  H.S5<^'3^  344 

MORTMAIN, 

See  Charitable  Uses* 
^      16 


NOTICE, 
See  Bills  of  Exchange,  3.     Va- 

•    RIANCE,  2. 

A  term's  notice  is  not  necessary 
where  there  have  been  no  proceed- 
ings for  four  terms  after  verdiet*. 
May  V,  Wooding,  H.  55  G.  3.  500 

ORDER  IN  COUNCIL, 
See  South  Sea  Compant. 


OVERSEERS, 
iSee  Costs,  2. 

PARTICULARS,  BILL  OF, 
See  Debt. 

PEER. 
If  a  peer  be  sued  jointly  widi  others 
by  bill  o£  Middlesex,  the  Court  wfll 
set  aside  the  proceedings  as  against 
the  peer.  BriscoCf  Bart.  v.  The 
EartqfEgremont  and  Others,  T. 
54  G.  3.  88 

PENAL  ACTION* 
See  Venue. 

PIRACY, 
See  Copyright. 

PLEADING, 
Sbe  Indictment.    Variakcx.  Vb« 

KUE. 

I.  Where  upon  the  execution  of  an 
annuity  bond  by  three  out  of  seve- 
ral obu^ors,  the  grantee  of  the  an* 
nuity  paid  the  consideration-money 

t« 
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to  JD*  Sm  one  of  the  three,  who'  im- 
mediately paid  it  into  a  banker's  in 
die  names  of  himself  and  J.  Zr.,  the 
attorney  who  acted  for  all  parties, 
.  and  took  the  banker's  receipt  for 
the  money  in  the  names  of  himself 
and  </.  L*3  which  was  done  in  con- 
sequence of  the  other  obligors  not 
attending  to  execute  the  bond,  it 
being  agreed  by  the  parties  then 
present  that  until  the  securities 
should  be   executed    the  money 
should  remain  in  the  hands  of  a 
banker,  and  afterwards,  upon  the 
execution  of  the  securities,    the 
money  was  paid  at  the  banker's 
with  the  authority  of  «/.£..  to  D.  S., 
and  upon  debt  brought  by  the  ex- 
ecutors of  the  grantee  on  the  an- 
nuity bond,  the  condition  of  which, 
on  oyer,  stated  that  the  grantee 
paid  the  money  to  the  obligors,  and 
the  memorial  stated  that  the  money 
was  paid  to  2>.  S»y  to  the  use  of 
himself  and  the  other  obligors  by 
the  gran^:  Held  that  a  plea  al- 
leging that  in  the  assurances  the 
consideration-money  was  stated  to 
be  paid  by  the  grantee,  and  that  it 
was  not  stated  in  the  assurances 
'  that  the  sum  was  advanced  by  any 
agent  or  agents  of  the  grantee,  aiua 
that  the  same  was  advanced  on  be- 
half of  the  grantee  by  J.  L.  and 
JD.  S.,  was  to  be  taken  as  pleaded 
with  reference  to  the  annuity  act, 
1 7  G.  J.  c.  26.,  and  that  it  raised  an 
objection  which  was  sustained  bv 
the  facts,  and  invalidated  the  bond. 
Horwood  and  Another,  Executors  of 
W,  Coare,  deceased^  v.   UnderhiUf 
T.5±G.i.  Page  82 

1.  In  a  declaration  for  slander  of  plain- 
4iff  in  his  trade,  a  count  alleging 
that  the  defendant,  in  a  certain 
discourse  in  the  presence  and  hear- 
ing of  divers  subjects,  falsely  and 
maliciously  charged,  and  asserted, 
and  accused  plaintiff  of  being  in 
insolvent  circumstances,  and  stating 
special  damage,  but  without  setting 
out  the  worcS,  is  iU,  and  if  it  be 


jdmed  with  other  counts,  which 
set  out  the  words,  and  a  general 
verdict  given,  the  Court  will  arrest 
the  judgment.  Cook  v.  Cox,  T. 
54  G.  3.  Page  1 10 

3.  To  debt  on  an  award  made  by  ar- 
bitrators upon  a  submission  to  them 
generally  without  any  time,  a  plea 
that  the  arbitrators  did  not  make 
any  award  within  a  reasonable  time, 
adjudged  ill.     Curtis  v.  Potts,  T. 

^i^^'i'i    ^-  •   '^^ 

4.  In  a  declaration  on  a  promissory 

liote,  with  the  common  counts,  it 
is  enough  to  allege  a  county  for  a 
venue,  without  a  parish.  Ware  v. 
Boydell,  T.s^G.^.  148 

5.  Declaration  against  th9  maker  of 
a  promissory  note,  payable  at  a 
particular  place,  and  avers  a  pre- 
sentment at  the  place,  and  that  the 
defendant,  licet  saepius  requisitus, 
hath  hitherto  refused,  and  still 
doth  refuse  to  pay.  Held  well 
upon  demurrer,  and  that  a  reilisal 
at  the  particular  place  need  not  be 
averred.  Butterxoorth  v.  Lord  Z.# 
Despencetf  T.  54  Cr-  3.  150  . 

The  plaintiff  cannot  sign  judg- 
ment after  plea  in  abatement,  be- 
cause the  a£Sdavit  to  verify  the 
plea  was  sworn  before  the  defend- 
ant's attorney.  Horsfall  v.  Mat^ 
ihewman,  7.  54G.3.  154 

>  A  declaration  by  P.  and  C.  as- 
signees of  a  replevin-bond,  stating 
that  they  distrained  the  defendant's 
goods  for  rent  due  to  P.,  is  good, 
without  naming  C.  bailiff.    Both 
avowant  and  person  making  cogni- 
zance may  talce  an  assignment  of 
the  replevin-bond,  and  sue  jointly 
upon  It.    The  declaration  need  not 
set  out  the  goods  distrained :  and 
if  it  state  that  the  sheriff  took  the 
bond  in  double  the  value,  condi- 
tioned for  prosecuting,  &c.  and  for 
making  return  of  the  goods  in  th€ 
condition  mentioned,  and  thereupon 
the  sheriff'  replevied  the  same,  that 
shews  that  thebond  was  conditioned 
for  a  retuni  Qf  the  goods  distrained^ 
S  s  4.  And 
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POWER. 


And  the  declaration  i«  not  double> 
hecmam  ic  alleges  tnat  the  defend- 
•m  did  not  pro^eeute  his  suit  with 
effect,  ,and  (uith  not  made  a  return. 
Phillips  and  Another  v.  Price,  M. 
gS  G.  a.  Page  180 

8.  A  bill  of  exchange  ii)  thi»  ^arm  t 
«*  Pay  to  T.CLBp  or  order  315/. 

*  value  receioedy  ^  and  .suhficiibea  by 
the  drawer,  ma^  be  oll^i^ed  in 
pleading  to  be  a  bill  of  exchange  for 
value  received  by  the  drawer.  Grant 
v.Da  Costttj  H.  $$  G.  3.  3J1 

9.  Debt  on  bond  with  a  penalty; 
pida infancy;  replication^  that  aA^r 
the  making  of  tne  bond  and  before 

'  commencement  of  the  suit  he  at- 
tahied  his  fulT  age,  and  afterwards, 
and  before  the  suit,  assented  to 
and  ratified  and  '  confirmed  the 
bond:  Upon  special  demurrer« 
held  that  the  replication  was  ill, 
fbr  an  in&nt  cannot  give  a  bond 
with  a  penalty  for  th^  payment  of 
ii^terest;  and  unless  he  be  estopped 
by  sonle  act  at  full  age  of  as  ni^ 
authority  as  the  bond,  he  small 
avoid  it. '  BayUs  v.  Mar^  and  John 
tHndey,  H.ssO.%.  477 

lo.  Debt  on  bond  made  by  C  and 
his  sureties,  with  a  conaition  re- 
citine  stat«  27  G.  2.  c,  38.,  and  that 
d  (four  years  before  the  date  of 
bond)  was  appointed  by  the  churcl^- 
wardens  and  parishioners  of  D., 
in  pursuance  of  the  statute,  collec- 
tor of  the  poor-»rates  to  be  levied 
iend  raised  in  the  parish,  and  con- 
ditioned that  C.  should  account, 
as  often  as  required,  for  all  monies 
so  edited  and  received  by  him,  by 
mine  of  the  act,  &c    Breach,  fbr 

«  not  accounting  for  monies  collected 
and  received  since  the  making  of 
the  bond.  Plea,  that  C.  accoupted 
fbr  all  the  roontes  collected,  and 
received  by  him  before  the  makii^ 
ofdie  bond ;  adly,  that  the  office 
of  odDector  is  an  annual  office,  and 
diat  C.  accounted  for  all  the  mo- 
nies collected  and  received  by  him 


witlita  thtt  QQntnt  jMv.  of«  dike 
iawJwditfaebopdwawiMirtiii  Updn 
4pmuriei;»  bdd  ibat  h«lh  piiia 
were  ill^  for  by  lb*  wold*  #f  the 
statute  the  iqnmitHMPft-  ia  pr#- 
ap^ctivi^  to  GQUaotfiAiiro  wsittth 
and  not  retnaapective  «nlyi  wmi 
the  conditioa  is  in.  the  wMia  «f 
the  atfttute,  withooi^^weattaift- 
ing  worda^;  and  it  la-MC  plaadad 
that  the  ofica  was  m  avwd^f- 
fice  at  tbe^time  of  making  tbe  bondt 
and  if  it  had  beep,  yet  it  appears 
by  the  statute  not  to  be  an  annual 
office*  thoi^  concerning  mies 
which  are  raised  in  the  course  ofa 
year.  CurA'ngefuiCWWrtv.GMl- 
ten  and  Otiers,  H.  556.3.  P»502 

PLEDGES, 
See  Bail,  t. 

POST-HORSE  DDTY. 

See  LicKNcaw 

The  letting  to  fahre  a  heme  and  feiir 
hones,  oy  apeison  licensed  to  let 
horses,  finr  tnejnupose  of  convej- 
ing  a  ooiyse  f^om  F«  to  J9.  to  fie 
buried,  for  v^dch  the  persoii  letting 
diarged  and  reoeived  a  specific 
sum  lor  ^e  job,  and  not  after  tbe 
usual  or  any  certain  tkte  per  mile, 
was  bidden  not  to  be  liti>le  to  the 
post-horse  doty.  SmiA  a$id  An-- 
other,  q.t.  Sec.  v.  MotTy  T.  j;^  G.  3. 

POWER, 

SifeDEMISEj   2. 

i^  Devise  to  the  use  of  H.I.  for 
life  withput  impeacliment  of  mste»- 

i  &c  remainder  to  the  use  of  plain- 
tiif  for  life,  with  power  to  make 
leases  for  .two  or  three  lives,  Ac. 
orjbr  the  term  of  21  ^aor^  so  as 
there  be  reserved  the  best  rent 
without  taking  anv  sum  or  sums  ff 
moneyr  or  other  tninr^/br  or  in  Im 
of  a  fine  ;  and  H.L  by  indenture 

'5 
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15  Odober  l^meijbr  14  yearSf  to 
w  coflApntai '  as  to  the  meadow 
land  hmh  13th  February  laat,  the 
pastmi^  from  2|th  MarA  last,  and 
the  mesMa^  mihi  i2t&  May  last, 
under  a  yteriy'rent,  payable  to 
kssof,  and'  mith  olA^r  person  as 
«halKld  be  entitled  to  die  freehold 
and  inhcritanbe^  half  yeaiiy,  on 
U^^Noifernier  and  25th  March^ 
theiMt  payment  to  be  made  on 
ilth  November  next  ensuingy  and 
leasee  covenanted  with  lessor,  his 
heirs,  and  assigns,  ft)i'  payment  to 
lessor  and  such  othe^  person,  &c. 
of  the  rent  at  the  days  and  times, 
Arc.  Held  that  die  leeise  for  14 
years  was  warranted  by  the  power 
to  lease  for  21 ;  and  tnat  the  re- 
servation of  the  fii^t  half  year's 
rent,  payable  at  the  end  of  27  days, 
was  not  taking  a  sum  of  money  for 
a  fine,  being  in  cokBsiderationr  of  a 
preceding  occupation;  and  that 
I^aintifi;  tAet  the  death  of  H.  /., 
waa  an  assignee  within  stat.  32  H.^. 
£.341,  and  might  maintain  covenant 
against  the  kssee  for  rent^^rrear 
aRer  the  death  of  H.  /;,  and  daring 
the  canCiniiaaoe  of  the  term.  JrA- 
erWQod  v«  OUknam^  H.  550.3. 
Page  382 
;.  Devise  o£  lands  to  B-S.-for  life, 
wkhoower  to  charge  the  same,  by 
any  aeed  or  deeds,  writing  or  writ- 
ings,  iindtr  her  hand  and  seal,  at- 
Med  by  two  or  more  mtnesses,  or 
by  will,  Ac  and  for  securing  the 
raising  and  payment  of*  the  charge 
to  limit  and  q)point  the  devised 
premises  to  trustees,  &c.:  Held 
that  the  power  wa^  not  well  exe*. 
cuted  by  deed  charging  the  pne- 
mlses  with  a  sum  of  money,  ana  ^r 
securing  the  same  demising  them 
for  a  term ;  such  deed  beii^g  signed, 
sealed,  aqd  d^li^ered  in  the  pre- 
sence of  two  witnesses,  but.  t£te 
attestation  indorsed  on  the  deed 
and  subscribed  by  the  two  ^t- 
8^  expressing  otUy  that  it  was 
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se^ied  und  delivered  in  their  pre- 
sence. Wright  oiM?  Others  v.  Bar- 
Icfn  and  Others,  H.  55  G.  3*  P.  jia 

PRACTICE, 

Sae-  ABATBiiBirT*  AwfibAVtt,  4. 
Bail.  BARoirAiiDFEini.  Bill 
OP  ExcHAiroB,  2.  Costs.  Ik- 
QUUMT)  Writ  of.    Pebr. 

1.  If  a  cause  be  removed  by  defend- 
ant by  habeas  corpus*  out  of  an 
inferior  court,  plaintiff  is  not  boimd 
to  declare  in  tne  court  above  if  be 
has  takeu  no  other  steps  tban^com- 
peUitig  the  defendant  to  put  in  and 
justify  bail  there.  CLuA  v*  Dhon, 
T.  54  G.  J.  93 

2.  The  pfamtiff  may  obtain  a  riUe 
for  referring  a  bill  of  exchange  to 
the  master  on  the  day  on  which 
interlocutory  judgment  for  waat. 
of  a  plea  is  argued.  Pocock  v. 
Carpenter^  f,  K^  G*  ^.  109 

3.  The  Court  held  that  plaintiff 
might  lodge  $l  detainer  against  de- 
fendant in  custody  upon  me^ne 
process,  after  his  bail  had  justified, 
the  defendant,  not  having  com- 
pleted his  discharge,  but  bemg  still 
within  the  prison : .  and  that  he  was 
not  erititlea  to  his  discharge  upon 
an  affidavit  thait  ^  sum  for  which 
the  detainer  was  lodged  was  due 
at  the  time  of  the  first  arrest.  Qfdn 
V.  Reynolds  T.  C4  G.  3.  144 

4.  An  affidavit  of  debt  not  intitledof 
any  court,  ^d  on^  with  the 
words  ^. /^  cotir^  written  at  the 
bottom  of  the  jurat,  is  not  suffi- 
cient. .  Mailing'  w   PeHmd^   T. 

5.  JLn  an  affidavit  to  hold  to  bail,  if 
the  deponent  be  4efM9riyi>ed  as  *^of 
the  city  of  London,  o^erchant^"  it 
is  sufficient*  Vaieeier,  v.  AUereomt 
M.j^G^S.  165 

6.  Affidavit  to  hotd  to  bail  *'  that 
R.  SuUon  is  indebted  to  pltmitiff 
for  jvioiiey  paid  aAd<laid -outdo  tlie 
use  xof  the  said  R*  Jacksoni*  held 

well 
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#e]tenough.  Hugkes'v.SuitaniM. 
55  G.  3.  Page  178 

7.  The  Court  will  not  grant  a  rule 
that  the  plaintiff  may  give  security 
for  co8t8»  unless  application  has 
been  made  to  him  to  give  security. 

8.  The  Coart»  upon  application  to 
.  set  .aside    a  .  regular  attachment 

against  the  sheriff  for  not  bringing 
in  the  body*  will  require  either  an 
affidavit  of  merits,  or  that  the  ap- 
plication is  made  on  behalf  of  the 
sheriff,  or  the  bail,  without  collusion 
with  or  indemnity  from  the  de- 
fendant. The  King  v.  The  Skerif 
of  Middlesex^  in  a  case  of  Gee  v. 
White,  M.  $$  G.  3.  299 

9.  A  term's  notice  is  not  necessary 
where  thei^e  have  been  no  proceed- 
ings for  four  terms  vSiet  verdict* 
May  v.  JVoodin^y  H.  55  G.  3.  500 

JO.  Proceedings  in  replevin  stayed 
after  conusance  and  plea  in  bar, 
upon  payment  of  costs  of  the  ac- 
tion and  distress,  and  replevying, 
and  delivering  up  the  replevin  bond 
to  be  cancellea,  there  being  no 
special  damage.  Banks  v.  Brand 
and  Another y  H,  55  G.  3.  525 

PRISONER, 
See  Costs,  3, 

PRIVILEGE, 
See  Consul.    Peer. 

PROMOTION,  Page  336. 

REGtLA  GENERALIS. 
Seal  Office,  r.54G.i63.  163 

RELEASE. 

A  deed  inter  partes  cannot  operate  as 
a  release  to  strangers:  therefore  a 
charter-party  between^,  and  B.,  in 
consideration  of  a  former  charter- 
party  between^  and  C,  which  for- 


mer charter-party,  in  consideratioa 
of  the  freight  B.  was  to  pay,  was 
thereby  declared  null  and  void,  A. 
agreeing  to  cancel  the  first  in  con- 
sideration of  the  second,  and  C. 
was  thereby  acquitted  of  all  claims 
which  A>  might  have  against  him 
in  virtue  of  the  first  charter-party, 
was  held  not  to  operate  as  a  rdease 
from  A.  to  C.  or  the  first  charter- 
party.  Storerv.Gordcmi  and  Others, 
M.55G.3.  Page  308 

RENT, 
See  Debt. 

REPLEVIN, 

See  Inquiry*  Writ  of.    Pleadikg, 
7.    Practice,  10. 

SALE, 
See  Frauds,  Statute  of. 

Where  the  seller  of  goods  upon  the 
buyer's  refusal  to  accept  them  re- 
quested the  buyer  to  sell  them  for 
him,  which  the  buyer  agreed  to  do 
if  he  could,  but  did  not :  Held  that 
in  an  action  by  the  seller  for  the 
price,  the  jury,  in  considering  whe- 

'  ther  the  request  made  by  the  seller 
was  a  waiver  of  the  contract  of 
sale,  could  not  take  into  their  con- 
sideration whether  such  request 
was  made  under  an  ignorance  of 
the  law,  and  impression  that  his 
remedy  was  gone.  Gomtry  v. 
Bondy  H.  S5  G.  3.  378 

SETTLEMENT— 6y  Estate. 
Graodfiither,  father,  and  son,  and 
the  grand&ther  gave  the  father  a 
a  piece  of  land,  on  which  he  imme- 
diately built  a  house,  and  continued 
in  possession  for  30  years,  without 
paying  any  rent  or  acknowledg- 
ment, sometimes  residing  in  the 
house  with  his  family,  and  at  other 
times  letting  it,  and  receiving  the 

rent« 


SETTLEMENT. 


6if 


rent:  Held  theL%  the  son,  who 
'  ceased  to  be  a  part  of  hb  father's 
family  15  years  after  the  building 
of  the  house,  was  entitled  to  the 
settlement  which  the  father  gained 
by  residing  in  the  house.  The 
King  V.  The  InhabitanU  of  Cahtot 
r,54G.3.  Page  22 

SETTLEMENT-,  fty  i/iW%  and 

ServtcCm 

I.  Where  the  master  of  a  servant 
under  a  yearly  hiring,  28  days  be- 
fore the  end  of  the  year,  gave  up 
his  business,  sold  his  stock,  and 
paid  off  and  discharged  the  servant; 
with  all  his  other  servants,  paying 
them  their  full  wages,  and  telling 
them  to  go  where  they  liked,  and 
the  servant  took  his  wages,  left  the 
house,  and  worked  with  another 

I  person,  with  the  master's  know- 
edge,  during  the  28  days :  Held 
that  this  was  a  dissolution  of  the 
contract;  and  it  appearing  upon 
the  case  stated  by  the  sessions 
that  they  had  proceeded  on  the 
ground  of  its  bemg  a  dispensation, 
though  the  sessions  diet  not  find 
that  as  a  fact,  this  Court  quashed 
the  order  of  .sessions.  The  King 
V.  The  Inhabitanti  of  Bray ^  T. 
54  G.  3.  20 

a.  An  invalided  soldier  at  the  depot, 
who,  in  pursuance  of  an  order  from 
'  government,  had  leave  of  absence 
upon  agreeing  to  relinquish  his 
pay  for  the  time,  which  leave  was 
renewed  from  time  to  time,  by 
furlough,  for  different  periods  of 
three,  six,  and  four  months,  which 
he  procured  by  going  to  the  depot 
for  them,  was  held  not  to  gain  a 
settlement  by  hiring  and  service 
for  a  year,  not  being  sui  juris  law- 
fully to  hire  himself  within  the  stat. 
%W.SfM.  CI  I.,  though  before 
such  hiring  the  mistress  applied  to 
the  commaading  officer  at  the  de- 
pot,  to  know  if  he  might  hire  him- 


self for  a  year,  and  was  told  that 
he  might,  and  during  the  year's 
service  he  received  no  pay,  nor 
was  called  upon,  nor  did  perform 
any  militaiy  duty.  The  King  v. 
The  Inhabitants  of  Beaulieu,  M. 
55  G.  3.  Page  229 

3.  A  servant  in  husbandry,  hired  to 
serve  for  the  weekly  wases  of  4^., 
board,  washing,  and  lodging,  ex-* 
cept  in  the  harvest  month,  when 
his  wages  were  to  be  increased  to 
los.  6a.  per  week,  and  then  a^ain 
reduced  to  4^.,  does  not  gam  a 
settlement;  for  that  is  only  a 
weekly  hiring.  The  King  v.  The 
Inhabitants  ofDodderhilly  in  fVych, 
othenoise  Droitwichf  'M.  55  G.  3: 

4.  Where  an  infant  bound  himself 
apprentice  for  seven  years  by  in- 
denture* to  which  indenture  he 
and  his  master  were  the  only  par- 
ties, and  aft^r  serving  some  time, 
in  consequence  of  the  master's 
running  away  and  leaving  him, 
procured  the  indenture  to  be  given 
up  to  him  with  the  master's  con- 
sent, and  afterwards,  during  the 
seven  years,  hired  himself  as  a 
yearly  servant  and  serv|ed  a  year : 
Held  that  he  acquired  a  settlement  ' 
by  such  hiring  and  service,  for  it 
was  for  the  mfant's  benefit  under 
the  circumstances  that  he  and  his 
master  should  be  at  liberty  to  put 
an  end  to  the  indenture.  The  King 
V.  The  Inhabitants  of  MourUsorrdf 
H.S5G.3.  497 

SETTLEMENT  — «!y  Marriage. 

I.  A  person  whose  baptismal  and 
surname  was  A.  L.,  was  married  by 
banns  by  the  name  of  G.  5 ,  having 
been  known,  in  the  parish  where 
he  resided  and  was  married,  by 
that  name  only,  from  his  first  com- 
ing into  the  parish  till  his  marriage, 
which  was  about  three  years: 
1  Held  that  the  marriage  was  valid, 
'  and 


6t% 


TABIANCE. 


WITNESS. 


TIME, 
Se0  Award.     Pleading,   3. 

PltACTlCEf  9. 


10, 


TOLLS, 

See  SxTTLSMEXT — 4y  Tenement  of 

lol.  a-t/ear^  i. 

VARIANCE, 
See  Pleading,  8. 

I.  An  allegation  that  an  action  was 
depending  in  his  Majesty's  Court 
of  the  Bench  at  Westmuuter^  is  not 
sustained  by  proof  of  a  pluries 
bill  of  Middlesex  ;  for  by  such  id- 
legation  the  common  bench  must 
be  intended.  Impei^  v.  Tavloft  M. 
55G.3.  Rge  166 

a.  Where  plaintiff  declared  that  in  a 
certain  messuage  or  dwelling-house 
and  premises,  &c.  he  distramed  for 
the  rent  of  the  said  premises,  with 
the  appurtenants,  by  virtue  of  a^ 
certain  demise  thereof;  proof  of  a 
lease  of  two  messua^s,  reserving 
a  rent,  and  of  a  nouce  of  distress 
for  the  rent  of  the  two  messuages, 
was  held  not  to  be  a  variance. 
Taylor   V.    Brooke^   M.  S5  ^-  3* 

169 

3.  Where  plaintiff  declared  that  de- 
fendants accounted  with  him  for  all 
the  monies  severally  due  from 
them,  and  that  the  amount  of  such 
monies  was  21/.  6^.,  and  in  consi- 
deration that  he  would  forbear 
payment  of  the  monies  severally 
due  from  them,  the  gross  amount 
of  which  was  21^  6f.,  defendants 
undertook  to  pay  the  said  sum,  &c. 
and  the  plaintiff  proved  that  the 
sum  due  to  him  was  20/'  1 8#.  i  Held 
that  this  was  a  fatal  variance.  Am' 

fdd  V.  Bate  and  Others,  M.  S5  G.  3. 

4.  In  slander,  the  declaration  allegea 
that  the  plaintiff  at  the  time  of 
speakmg,  &c.  was  of  two  trades, 
and  that  defendant,  intending  to 
injure  him  in  his  several  trades  as 


ilforesaid,  and  to  prevent  persons 
from  employing  liim  in  the  way  of 
,  his  said  sevend  trades,  in  a  cer- 
tain discourse  which  he  had  of  and 
concerning  the  plaintiff  in  one  of 
his  trades,  spoke,  &c.:  Held  that 
though  the  plaintiff  &iled  to  prove 
he  was  of  both  trades,  yet  he 
might  recover  upon  proof  that  he 
was  of  that  trade  concerning  which 
the  defendant  wds  charged  to  have 
spoken  the  words.  Figgins  v. 
Cogswell,  H.  55  G.  3.      Page  369 

VENUE, 
S^eDsBT.  Pleading,  4. 
In  debt  upon  stat.  52  G.  3.  c.  39.,  (pi-> 
lot  act,)  for  penalties  for  continu- 
ing in  the  charge  of  vessels  with- 
out being  licensed,  the  venue  muat 
be  laid  m  the  county  where  the 
offence  is  committed.  Bather  q,  t. 
V.  Tilson,  H,  s^  G.  3*  429 

UMPIRAGE, 

See  Award. 

VOYAGE,  ILLEGAL, 

See  South  Sca  Company. 

WAIVER, 

Se^  Assumpsit,  i.    Sale. 

WAR, 
See  Ikdictmbkt,  3. 

WARRANT, 

See  COICMITMSKT. 

WARRANTY, 
See  Insuraxcb,  2,  3. 

WAY, 
S^  Appeal,  2. 

WITNESS. 

u  A  Justice  of  the  peace  maj  eom- 
mit  a  feme  covert  who  is  a  material 

witDCM^ 


WITNESS. 

r 

witness,  upon  a  charge  of  felony 
brought  before  him«  and  who  re- 
fuses to  appear  at  the  sessions  to 
give  evidence,  or  to  find  sureties 
for  her  appearance.  Bennet  and 
Wife  V.  fVatson  and  Another,  T. 
54  G.  3,  Page  I 

.  The  commissioners  of  appeals  in 
Rttitters  of  excise,  cannot  r^ect 
the  testimony  of  witnesses  tendered 
for  the  appellant,  upon  appeal  to 


WRIT  OF  INQUIRY.     693 

them  against  a  cmiviction  by  tha 
commissioners  of  excise,  upon  tJtm 
ground  that  such  witnesses  were 
not  examined  at  the  original  bear- 
ing. The  King  v.  The  Commit- 
iioners  of  Appeals  in  Matters  of 
ExcisCf  7.546.3.        Page  133 

WRIT  OF  INQUIRY, 
CftflNQuiAT,  WaiT.or. 
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